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To  whom  it  doth  or  may  any 
ways  concern. 

ANY  arid  frequent  have  beeti 
the  clamours  of  fome  infatu- 
ated Spirits  of  this  diileniper- 
ed  Age^  who  (like  the  Devi], 
that  arch  Enemy  to  all  good 
Government  and  Order)  labour  to  bring  all 
Things  into  confufion  ;  yea  (if  poffible)  in- 
to the  Original  Chaos,  againft  the  Common 
Laws  of  this  Nation,  and  the  Pradice  there- 
of. I  mufl:  confefs  their  Petences  ,  though 
they  are  as  falfe  as  maliciouSj  do  yet  feem 
Idecious  and  fair  in  appearancCj  and  are  tod 
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Sptto  take  witii  the  Vulgar  and  Igaorant^ 
ai?d  no  wondefj  for  they  { Athenian-VikQ  ) 
pleafed  with  Novelties,  and  conftant  to  no- 
thing but  Inconftancy,  are  ever  thirfting 
after  Change  and  Alteration  (  though  to 
the  worfe}  as  Children  long  to  vary  their 
Sports,  and  fliift  their  Toys  and  Baubles.  It 
is  trucj  that  all  Creatures  (  Man  only  ex- 
cepted )  do  obferve  the  Rules  of  Nature, 
prefcribed  unto  them  in  a  conftant  and  fet- 
led  way,  but  he  by  his  Fall  did  lofe  that 
P0rfe(9:ion,  and  hath  ( thereby  }  not  only 
fubjedied  the  Creature,  but  himfelf  to  vani- 
ty and  vexation  of  Spirit  :  This  is  not  only 
true  of  Manj  in  his  puris  naturalilus,  but 
even  of  thofe  whole  Souls  are  heightned 
above  the  common  pitchy  by  civil  Education^ 
and  good  Literatures  yea,  even  of  Gods 
dear  Children  who  have  thofe  extraordinary 
Charaders  of  his  Strength  and  Goodnels 
fixed  upon  them,  and  fee  Things  with  a 
clearer  Light:  than  nicer  Nature  improved 
to  the  utmoft  can  afford  :  So  truly  may 
that  ancient  and  common  laying  be  applied 
to  all^  Mens  human  a  11  ov  it  at  is  avida.  That 
therefore  many  Things  are  (^oftentimes}  dif- 
likcd  and  inveighed  againft,  even  by  \vell- 
meaning,  and  (  othcrwiie  )  difcreet  Men,  is 
no  found  Conclufion,  that  they  are  naught, 
and  fitj  either  to  be  aboliflicd  or  reformed, 
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but  that  Mens  Minds  are  unfetled  and  rel- 
iefs, and  not  long  to  be  fatisficd  with  any 
thing,  be  it  ( in  it  felf)   iiever  fo  excellent: 
and  defirable.     This  truth  is  abundantly  ma- 
nifefted   by  Solomon^    the  wifeft  and  greatcft 
of  Men  of  his  Age  (if  not  of  any  fince) 
in  his  Book  called  the  Preacher^   cap.  i  and  % 
Theie  Things  confidered   ( though    in   my 
Judgment,  who  have  for  this  Six  and  thirty 
Years  lafl:  paft,  and  upwards,  been  a  Student 
of  the    Common  Laws,    and  for  a  greater 
part  of  that  time,  carefully  obferved  the  ge- 
neral Pradice  thereof;  yea,  I  believe  alfo  of 
many  more,   far  more  ancient  in  time,  and 
of  far  deeper  Judgments,  and  more  eminent 
in  parts    than  my  Self)    there  is  not  to  be 
found,  either   in   the  Laws  thcmfelves,  or 
in  the  Pradice  thereof,    any   fuch  confide- 
rable  inconveniences  ^  or  of  fuch  dangerous 
Confequence  as  hath  been,   and  yet  is   (by 
fome  )  pretended ;  I  do  not  think  it  ftrangc 
to   have  heard  fo  loud  Cries  and  Calumnies 
of  lace  falily  voiced   and    printed     againfl: 
them.    Endeavours  and  Expedients  have  been 
prudently  ftudied,  and"  warily  put  in  pradice, 
by  the  grave  and  learned  Judges  and  Sages 
of  this  Nation,    to  give  fatisfadion  unto  5 
and   to  prevent  greater    mifchicfs    (^if    pof- 
fible  )    which    might   atife  from    the  unfet- 
kdnefs  of  this  Nulli  legian  Brood,    by    or- 
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daring  and  regulating  as  much  as  might  be 
(  without  impairing  the  Excellencies  of  the 
Laws  themfelves,  and  the  due  and  ready 
Admim&ation  of  equal  Juftice  )  thofe  things 
agaiaft  which  (they  coaceived)  there  was 
or  could  be  any  colour  or  fliadow  of  excep- 
tion I  but  how  diefc  Men  have  been  fatif- 
fied  di€i:ewith5  or  whether  the  People  have 
received  (  hereby  )  that  general  benefit,  as 
was  iuppofed  §  I  leave  to  the  Learned  to 
judge  ^  and  to  thofe  that  have  made  expe- 
rience thereof.  For  my  own  part  5  I  muft 
confeis  I  cannot  yet  conceive  (  always  fub- 
mitting  to  better  Judgments}  that  our  Com- 
mon Laws,  and  the  Practice  thereof,  which 
are  of  lb  great  Antiquity  5  and  have  been 
from  Age  to  Age  to  this  prelent  time  re- 
fining and  working  into  this  Model,  and 
fo  happily  continued,  not  only  to  the  good 
and  flourifhing  of  this  Nation  in  our  own 
Country ,  but  to  the  making  of  us  C  there- 
by )  famous  and  renowned  through  the 
whole  Chriftsan  World  j  can  admit  of  a  fud- 
den  alteration  for  the  better  ,  but  do  rather 
fear  that  experience  will  in  time  manifeft 
(  if  it  doth  not  already  too  much  appear  ) 
thatas  great,  if  xiot  greater  Inconveniences 
may  fall  out  to  the  People  by  thofe  alte- 
rations have  been  already  made,  than  tlicrc 
did  ufually  happen  before  they  were  under- 
taken 
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taken  and  put  in  pradice :  So  difficult,  iiay^ 
fo  dangerous  a  thing  it  is  on  the  fuddcn  ^ 
and  by  the  advice  of  a  few,  tliough  learn- 
ed and  difcreet  Men^  to  better  that  which 
hath  been  the  ftudy  ^  and  conftant  endca^^ 
vour  of  many  Ages  to  bring  to  that  Ex- 
cellency ,  Perfeilion  and  Beauty ,  in  which 
the  Judicious  ,  with  Joy  and  Content,  do 
behold  it  to  appear.  I  fpcak  not  this  to 
refle<9:  upon  the  Judgments  or  Adions  of 
thole  that  have  aflayed  any  thing  in  this 
kind  ^  I  know  they  are  placed  in  many 
Orbs  above  me^  and  may  fee  much  farther^ 
and  will  therefore  rather  conclude  my  felf 
to  be  fhort-fighted  in  apprehending,  than 
fay  there  harii  been  any  miftakes  in  the 
not  right  dating  of  Things  ,•  nor  do  I  hope 
thereby  to  flop  the  clamorous  Mouths  of 
the  MaUcious  and  Ignorant ;  for  this  would 
be  as  much  Folly ,  as  Surdo  canere  y  or  to 
prefent  Colours  to  the  blind  to  diftinguifti 
of :  When  their  Impudence  is  grown  left  ^ 
and  their  Knowledge  greater^  it  will  be  then 
(  and  not  till  then  )  a  fit  time  to  befpeak 
them  with  Reafon  ,  till  when  I  leave  them. 
But  my  Defire  and  Intentions  herein,  are  in 
part  to  fettle  the  wavering  Minds  of  flich, 
who  though  they  are  not  over-fwayed  with 
a  prejudicate  Opinion^  or  fo  much  raifed 
with  Self-intereft  ^   to  run  clean  befide  the 
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fair  Mark  of  good  Laws  5  Order  and  Go- 
vernment ,  may  yet  be  unrefolved  in  their 
Judgments  ,  what  to  determine  concerning 
thole  Laws  and  the  Pradice  thereof,  which 
have  been  (  of  late )  without  any  reftraint, 
fo  much  viUfied  and  defpifed  ;  and  this  is 
alfo  one  caufe  which  moved  me  to  give 
way  to  the  publifliing  of  this  enfuing 
Treatife,  that  they  may  thereby  receive  im- 
formation,  not  from  me,  but  from  the  Ora- 
cles of  the  Law,  the  grave  and  learned  Jud- 
ges of  the  Kings  Bench^  and  more  particular- 
ly from  the  Mouth  of  that  uprights  flout  and 
polifhed  Pillar  of  the  Law,  the  late  Lord 
Chief  Juftice  R  0  L  L  Ey  what  the  Law  and 
the  Pradice  thereof  is ,  and  hath  been  for 
thefe  later  Years,  yea,  even  at  that  very  time, 
wherein  they  were  fo  much,  and  Co  falfly 
clamoured  againft  ;  wherein  I  doubt  not  but 
there  may  be  found  to  be?  by  thofe  that 
will  and  can  underftand  it  ,  fo  much  Rea- 
fon,  and  fuch  univerfal  and  impartial  Ju- 
ftice in  the  Laws  themfelves,  and  lo  rauch 
Care  and  CircumfpeiSion  daily  ufed  in  the 
general  Pradice  of  them,  for  the  equal  and 
fpeedy  diftribution  thereof ,  that  they  fliall 
not  need  a  Champion  to  ftand  up  in  their 
Vindication :  As  for  thofe  Mifcarriages  which 
do  fonietimes  (  and  it  may  be  too  often  ) 
fall  out    in  the    retarding  of  Juftice  to  the 
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prejudice  of  the  Clients,  I  dare  fay,  that 
they  are  ufually  occafioned,  eitlier  by  their 
own  negligence  or  vvilfulnefs ,  and  are  not 
to  be  charged  upon  others  ;  and  for  thofe 
that  do  befal  them  other  ways  ,•  either  by 
the  ignorance,  or  falfity  of  thofe  they  in- 
truftj  which  fo  long  as  Man  is  but  Man  , 
may  fometimes  be  ;  you  will  find  that  they 
are  no  fooner  difcovered  and  complained  of 
in  the  right  place^  but  they  are  rectified  ^ 
and  (if  there  be  caufe)  the  Offences  ex- 
emplarily  punilhed  ,  and  all  poflible  care  that 
may  be  (  from  time  to  time )  taken  to  pre- 
vent and  meet  with  the  like  Inconveninces 
for  the  future;  fo  far  are  and  have  been 
the  Sages  of  the  Law  at  all  times  from  coun- 
tenancing or  tolerating  any  thing  that  may 
flop  or  obftrud:  the  Stream  of  Juftice  from 
flowing  readily  and  indifferently  to  all.  For 
the  Book  it  felf  I  cannot  call  it  a  pered: 
Work  ;  you  fee  I  aver  it  to  be  no  more  than 
a  fev^  Years  CoIledJions  and  Obefervations 
thereupon  ;  and  indeed  they  were  only  ta- 
ken for  private  Ufe,  without  any  Thoughts 
of  making  them  publick  ;  yet  iuch  as  it  h^ 
I  conceive  it  may  not  akogethe  prove  ufe- 
lefs  I  for  it  being  the  firft  Effay  of  this  na- 
ture that  I  find  endeavoured  or  put  forth 
by  any>  it  may,  if  it  may  nothing  elfe,  at 
leaft  encourage   others  hereafter  to  make  a 
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farther  Progrefs  in  this  kind  (jiow  that  the 
way  is  pointed  at )  than  the  ihort  fpace  of 
time  allotted  me  to  travel  in^  hath  fuffered 
me  to  do,  and  to  add  Heaps  to  my  Glean- 
ings, and  to  nourifh  up  this  my  Babe  to 
fuch  a  growth  and  perfection,  that  it  may 
(happily}  when  lam  gon,  forget  its  firft 
Parent,  and  own  another  Name  and  Author, 
as  I  have  known  fome  Books  to  have  done^ 
It  may  alfo  be  Q  probably  )  fome  diredion 
to  thofe  that  begin  to  pradife  at  the  Bar^ 
h\it  elpeciallyi  in^ the  Court  of  the  Kings 
Bench '^  how  jp  pc^ife  fairly,  and  with  In- 
genuity, and  to  nra^  Motions  befitting  the 
Honour  and  Wifdom  of  the  Court  to  grant, 
and  may  ftand  with  modefty  and  difcretibn, 
in  relation  to  themfelves  to  move)  and  not 
frivolous  and  ufelefs,  yet  chargeable  to  the 
Client ;  and  though  it  be  not  worthy  to  be 
an  InftrucSter  to  the  long  experienced,  and 
ready  Pradtifer  ,  to  whom  I  prefume  few 
Things  of  this  kind  can  prove  new  and  un- 
heard of;  yet  may  it  (  perchance  at  fome 
time  or  other  be  their  Remembrancer  of 
thofe  things  Q  though  but  ordinary  )  which 
multiplicity  of  Bufmefs  will  not  fuffer  them 
on  the  fudden  to  call  to  mind  ;  a  thing 
which  I  have  often  obferved  to  befal  many 
able  and  well  verfed  Pradtifcrs  ;  and  no  won- 
der, for  the  bell  M  emorics  do  often  prove 
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treacherous.  I  have  made  it  my  Bufinefs  to 
obferve  with  diligence,  and  to  render  with 
Candor,  not  mine  own,  but  the  fenfe  of  the 
Court  in  all  things,  and  as  near  as  I  could 
in  the  very  words  they  were  delivered ;  yet 
many  things  being  Ipoken  ohiter^  and  all 
Men  fubjed:  to  mif-apprehenfions,  and  my 
felf  (it  may  be  )  as  much  as  others;  I  will 
not  labour,  either  to  free  the  Book  (wholly) 
from  Errors,  nor  my  felf  from  Miftakes,  but 
leave  both  to  the  Readers  candid  Conftru- 
d:ion  and  Cenfure.  Thou  m^ift  perchance 
think  it  ftrange  that ^ fo  -ampler a  Subjed:  as 
the  Title  of  the  Book,  feca  forth  ,  fliould 
fwell  it  to  no  bigger  a  Volume?  and  alio 
ask  me  why  upon  many  of  the  Heads  in  the 
Book,  which  in  themfelves  do  afford  luch 
copious  Matter,  I  am  fo  brief  and  concife. 
For  the  firft  know,  that  my  Pretenfions  arc 
not  Cas  thou  mayeft  fee  in  the  very  Title 
of  the  Book,  and  through  the  whole  Book 
it  felf,  and  which  I  gave  alfo  already  hint- 
ed unto  thee  )  to  hive  thee  a  compleat 
Colledion  of  all  Things,  belonging  to  each 
Head,  which  I  do  find  and  have  read,  de- 
livered fparjim  in  our  Books,  but  only  the 
fubftance  of  fuch  Things ,  which  I  have 
heard  and  taken  with  my  own  Hand  at  the 
Bar  for  fome  Years  laft  paft,  much  whereof, 
I  am  confident?  thou  canft  not  find  elfcwhere 
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in  Print,  and  this  is  alfo  in  the  fecond  place 
the  true  reafon  why  upon  fome  of  the  Heads 
I  am  fo  fliort,  which  might  have  been  ex- 
pedled  ,  would  have  been  far  larger  ;  for  as 
Things  were  Q  occafionally )  from    time  to 
11030  delivered  by  the  Court ,  fo  were  they 
taken  ,  and  fo  are  they  offered  unto  thee^ 
and  not  otherwife,  faving  my  endeavours  to 
explain  fome  Things  which  fey  reafon  of  the 
jfhort  delivery  of   them ,  feemed  moi:e  ob- 
fcure  than  others,  and  that    not  only  for 
the  eafier  underftanding  of  the  younger  Stu- 
dent, but  alfo  (if  it  were  poffible)  to  fatisfie 
thofe  great  Antagonifts  of  the  Law,  and  the 
PraiStice  thereof  (  who  have  need  to  have 
Things  made  very  plain  and  eafie  to  them} 
how  much  they  have  been  out  of  the  way 
in   their  vilifying   and  labouring  to  deflroy 
that  which  is  fo  excellent  in  it  felf ,    and 
by  which  (next  under  God)  we  are  not  only 
continued  to  be  a  People  ?  but  are  alio  ren- 
dred  a  peaceful  and  a  flourifhing  Nation5  and 
which  I  am  confident ,  maugre  the  Malice 
of  thofe  that  wifli  and   hope  the  contrary, 
will  remain  and  fiourifli  amongft   us,  until 
for  our  Sins  God  fliall  fay  (which  I  hope  in 
his  Mercy  he  fliall  not)   I  have  no  pleafure 
in  you,  but  will  fufler  a  Foreign  Enemy  (as 
hath  been  heretofore  done )  to  take  away 
not  only  our  Laws  and  Liberties  5  but  our 
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Land  and  Nation.  If  any  fliall  fay  that  my 
own  Interefl:  hath  warmed  my  Zeal  to  this 
temper,  and  renders  what  I  have  faid  fufpi- 
cious  of  behef,  I  muft  anfwer  them,  that  I 
am  indeed  of  the  Profeflion  of  the  Law^  and 
am  not  afhamed  of  it;  for  I  believe  it  to  be 
not  only  an  honeft  ,  but  an  ingenious  and 
honourable  CaUing,  and  ( in  it  felf )  not  mer- 
cenary, as  it  is  by  fome  faid  to  be,  and  too 
corruptly  alio  fo  made  by  many  others  :  But 
for  the  advantage  I  have  hitherto  made  by 
it,  or  believe  I  fliall  ever  do,  in  the  way 
of  Profit,  I  might  and  may  yet  as  eafily  be 
contented  it  fliould  be  taken  away  as  moil, 
if  not  any  of  them^  that  cry  fo  loudly  againft 
it ;  only  ( I  believe )  with  this  difference,  I 
defire  to  keep  that  little  duelque  chofe^  that 
I  have  of  mine  own,  pur  fair  houillir  la  mar- 
mite^  as  the  French  faying  hath  it,  and  with 
which,  I  am  I  thank  God  contented  under 
the  proted:ion  of  the  Laws,  and  they  to  get 
what  they  have  not  from  others,  jure  five 
injuria^  it  matters  them  not,  and  that  there 
may  be  no  Law  to  check  or  puniili  their  un- 
bridled Defires^  and  unlawfal  Adions.  Did 
not  then  the  enfuing  Treatife  abundantly 
prove  the  truth  of  that  little  I  have  faid  in 
defence  of  our  Laws,  and  the  Pradice  there- 
of, I  fliould  not  doubt  but  my  fingle  and  bare 
averment  of  a   truth  fo    well  .known  unto 
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marxy  would  fooner  be  believed  than  their 
many  foul  Calnmnies,  fpeaking  their  own  In- 
terefts,  though  in  difguifed  and  fair  Words 
and  Pretences.  Ilhallfayno  more,  but  leave 
what  I  have  faid  to  thy  judicious  Confidera- 
tion,  and  the  Book  to  thy  ferious  Perufal 
wd  faYOurable  Acceptance^ 
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BY  way  of  Introdudion  it  may  be  obferved. 
That  Attornyes  ought  to  be  of  fome  Inns 
of  Court,  or  Inn  of  Chancery f  and  not  to 
Lodge  in  Inns  and  Ale-houfes,  or  in  Private 
Places  j  aswasfaid  by  Roi?,  Chief Juftice  Hill.  iS^g. 
J?.  S.  For  it  is  not  for  the  Honour  of  the  Law, 
nor  for  their  Credit  to  Lodge  in  obfctire  Places, 
but  to  live  in  Societies  where  Order  and  Govern- 
ment is ;  and  that  were  this  obferved,  much  foul 
pradice  would  be  hindred,  Aiid  much  to  that 
purpofe  is  lihe  Order  lately  made  by  all  the  reve* 
lend  Judges,  which  is  as  followeth : 

De  Termino  SanBi  Mkhaelis^  Anno  Regni  Domini 
Annae  nunc  Regina^  Aogiise,  &c.  Tertig^ 

WHereas  divers  Conlplaints  have  been  made 
to  us,  that  many  Attornies  and  Clerks  of 
the  feveral  Courts  at  Wef^min^sr^  %:q  not  Admir- 


ted  of  the  Inns  of  Gourt,  or  Chancery,  according 
to  ancient  courfe  and  ufage,  by  which  they  might 
bereforted  to,  and  bufinefs  of  Law  better  mana- 
ged^ to  the  greater  eafe  of  the  Queens  Subjeds. 
The  negled:  whereof  is  to  the  great  detriment  and 
'  decay  of  the  Societies  of  the  Law,  and  divers  In- 
convencies  do  thereupon  daily  happen.  For 
prevention  whereof,  and  to  Eftablifh  a  Remedy 
ibr  the  future  : 

It  is  Ordered,    by  the  Judges  of  the   feveral 
Courts  of  Queens  Bench^   and  Common  Fleas,  and 
the  Barons   of  the  Court  of  Exchequer  at  Weft- 
m'tnfter  ,  That  all  Attornies  and  Clerks  of  thb 
faid  Courts,    not  already  admitted  into  one  of 
the  Inns  of  Court  or  Chancery^  (hall  procure  thcm- 
felves  to  be  admitted  into  one  of  the  faid  Inns  of 
Court  (if  thofe  Honourable  Societies  fliall  pleafe 
to  admit  them)  or  into  one  of  the  Inns  ot  Chan- 
cery^ before  the  end   of  Trinity  Term,  now  next 
enfuing,  and  take  Chambers  there  (if  convenient- 
ly they  may  be  had)  elfe,  that  they  take  Lodgings 
in  fome  convenient  place  near  the  faid  Inns,  and 
leave  notice  in  Writing,  with  the  Butler  or  Por- 
ter of  fuch  Inn,  whereof  they  are  admitted^  where 
their  Lodgings  or  Habitations  are  ,•  (except  fuch 
Perfons  who  are   or  (hall  be  hereafter  Inhabi- 
tants or  Houfe-keepers    in  London^   fVefiminf^er, 
Southward,  or   the  Suburbs  thereof^  and  Liberty 
of  the    ToTifer    of  London,    and     St.    Kathmnes 
there  5*  )  and  fuch  who  are  Sworn  Attornies  of 
any  Courts  within  the  faid  Cities,  Towns^   and 
Liberties. 

And  it  is  further  hcveby  Ordered,  That  for  the 
future,  no  Perfbn  whatfoever  (hall  be  Sworn  an 
Atrorncy,  or  Admitted,  or  Entred  a  Clerk  of  any 
of  the  faid  Cc/arts^  or  Offices  thereunto  belong- 
ings 


iflg,  (except  the  Perfons  before  excepted)  unlefs 
firft  Adraitced  of  one  of  the  Inns  aforefaid,  and 
bring  and  produce  at  the  time  of  his  being  Sworn 
an  Attorney,  or  Admitted,  or  Entred  a  Clerk,  as 
aforefaid ;  a  Certificate  under  the  Hand  of  the 
Treafurer,  or  Principal  of  the  Inn  whereof  he  is 
admitted,  which  they  are  refpe6lively  to  give^ 
without  being  paid  any  thing  fo/  the  fame,  tefti- 
fyingfuch  his  Admiffion :  which  Certificate,  eVery 
Attorney,  or  Clerk  fo  Sworn,  of  the  faid  Court 
of  Queens  Benchy  Ihall  deliver  to  the  Secondary  of 
the  faid  Court.  And  every  Attorney,  or  Clerk  f6 
Sworn  of  the  faid  Court  CpmrnonVkas^  ftiall  deli- 
ver to  the  Clerk  of  the  Warrants  of  the  faid  Court. 
And  every  Clerk  of  the  faid  Court,  fo  Admitted-^ 
or  Entred,  (hall  deliver  to  the  refpedive  Protho- 
notaries  of  whofe  Office  he  (hall  be  Admitted: 
And  every  Attorney  fo  Sworn,  of  the  faid  Court 
of  Exchecjuer-i  or  Clerks  Seated  in  any  of  the  Of- 
fices belonging  to  the  faid  Court,  fhall  deliver  to 
the  Queens  Remembrancer,  or  liis  Deputy  for 
the  time  being,  to  be  by  the  faid  refpedive 
Officers  Filed  ,  before  the  Name  of  fuch  At- 
torney, fhall  be,  Entred  into  the  Roll  of  Attor- 
nies  ,•  or  fuch  Clerk  Admitted,  £nrred  or  Seated^ 
as  aforefaid.  Unto  which  File  of  Certificates 
the  refpedive  Treafurers  and  Principals  of 
the  faid  Inns  of  Court,,  and  Chancery y  fhall  or 
may  from  time  to  time  refort ,  as  they  (hall 
feecaufe,  without  paying  any  thing  for  the 
fame. 

And  it  is  further  Ordered,  That  no  Attorney 
already  Sworn,  or  Clerk  already  Admitted,  En° 
tped,  or  Seated,  or  which  hereafter  fhall  be  Sworn^ 
Admitted,  Entred  or  Seated,  and  which  are  or 
ihall  be  Admitted  into  any  of  the  Societies  afore- 
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faidj  fliall  put  himfclfout  of  the  Society  whereof 
be  is,  or  (hall  be  admitted,  until  he  be  admitted  of 
Ibme  other  of  the  faid  Societies,  and  deliver  to  the 
Treafurer  or  Princial,  of  fuch  Society  whereof 
he  firft  was  a  Member,  a  Certificate  in  Writing, 
Signed  by  fuch  Treafurer,  or  Principal,  teftifying 
his  being  Admitted  of  fuch  other  Society,  (except 
fuch  Perfofi  fhall  totally  leave  off  the  Practice  of 
the  Law  as  an  Attorney,  or  Clerk  in  any  of  the 
faid  Courts.) 

And  whereas  by  the  Ufage,  Cuftomj  or  Orders 
of  the  Inns  oi  Chancery  the  Members  thereof  were 
obliged  to,  and  did  come  into  Commons,  and 
continuet  therein,  according  to  the  Orders  of 
fuch  Society,  to  their  great  eafe  in  tranfading 
their  Caufes  bne  with  another,  and  much  benefit 
to  their  Clyents.  But  of  late,  moft,  or  a  great 
number  of  the  faid  Attornies  and  Clerks,  have 
neglected  to  come  into  Commons,  or  continue 
th^ein,  according  to  the  refpedive  Orders  of 
the  faid  Inns  of  Chancery ^  to  the  great  decay  and 
detriment  of  thofe  Societies. 

It  is  further  Ordered,  That  from  the  end  of 
this  prefent  Term,  the  Attornies  and  Clerks  which 
now  are,  or  fliall  be  Admitted  into  any  of  the 
Inns  of  Chancery^  do,  and  (hall  come  into,  and 
continue  in  Commons  for  the  time  or  times,  as 
by  the  Orders  of  fuch  Society,  whereof  they  are 
or  fhall  be  Admitted,  is,  are,  or  fhall  be  Order- 
ed, Limited  or  Appointed  for  them  fo  to  do  : 
And  in  cafe  any  Attorney  or  Clerk  afbrefaid,  fhall 
offend  againft  this  Rule,  or  any  part  thereof^ 
fuch  Attorney  fhall  be  put  out  of  the  Roll  of  At- 
tornies ,•  and  fuch  Clerk  fo  offending,  fhall  be 
difcharged;5nd  difplaced  fromluch  OflFice  to  which 
he  b^longs^  until  he  or  they  give  Obedience  to 
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this  Order  :  And  the  Secondary  of  the  faid  Court 
oi  ilueens  Bench ^  and  the  refpedive  Prothonato- 
ries,  and  Clerk  of  the  Warrants  of  the  Court  of 
Common  Vkdt^  and  the  Queens  Remembrancer  of 
her  Court  of  Exchequer^  or  his  Deputy  for  the 
time  being :  And  all  other  Officers  whom  it  may 
concern,  are  hereby  reqtiired  to  give  Obedience 
to  this  Order ;  and  fee  that  the  fame  (as  to  them- 
felves)  be  duly  Obferved. 

And  for  the  more  effedual  and  better  putting 
in  Execution  this  Order,  and  that  it  may  procure 
the  Good  hereby  defigned  and  intended. 

It  is  hereby  further  Ordered,  That  the  refpe- 
ftive  Treafurers,  and  Principals  of  the  Inns  of 
Chancery-t  and  the  Ancients,  Rulers,  and  Cover-* 
flours  of  the  fame,  do,  and  {hall  from  time  to 
time,  by  fuch  ways  and  mean^  as  they  fhall  (ee 
fit  and  convenient,  procyre,  and  get  a  Lift  of 
the  Names  of  fuch  Attornies  and  Clerks  of  the 
faid  refpedive  Courts,  who  are  not  admitted  of 
any  of  the  faid  Inns  of  Court  or  Chancery  \  which 
Lift  the  faid  Trcafureres  and  Principals,  Ancients^ 
Rulers,  and  Governors,  fhall  Yearly  in  Mkh'aeU 
mas  Term,  deliver  unto  the  Right  Honourable 
the  Lords  Chief  Juftices,  and  Lord  Chief  Baron 
of  the  faid  refpe<5tive  Courts  for  the  time  being  ; 
to  the  inteuit  the  Offenders  againft  this  Order 
may  be  compelled  to  give  Obedience  to  the  fame. 

And  it  is  alfo  hereby  farther  Ordered,  That 
the  faid  Treafurers,  Principals,  Ancients*  Rulers 
aad  Governors,  in  like  mannex  procure^  and  get 
a  Lift  of  the  Names  of  (uch  Perfons  as  take  upon 
them  to  praciife  as  Attornies  or  Clerks^  in  any 
of  the  faid  Courts  ^  who  are  neither  Sworn  At- 
torneys, or  Admitted,  Entred  or  Seated  Clerks  in 
any  of  the  Offices  of  the  faid  Courts  i  which 
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Lift  is  to  be  delivered  as  above^  to  the  Intent  that 
f  uch  Offenders  may  be  proceeded  againft  in  fiich 
manner  as  fhall  be  thought  fit» 

J,  Holt,  Jo.  Blencoweo 

The.  Trevor •  H,  Geuld. 

Edw.  Ward,  R.  Tracj^ 

Ed.  NeviU.  Tho,  Bury, 

John  Powell.  Ro,  Pried 

Littleton  ?07vys,  J.  Smith. 

Every  Attorney  of  the  ^eens  Bench  ought  toae^ 
tend  in  the  Court  at  the  fecond  Retorn  of  the 
Term,  by  the  Ancient  Rules  of  the  Court,  for 
the  quicker  difpatch  of  Juftice  to  be  done  to  the 
People  ;  and  for  that  reafon,  if  they  did  not,  they 
were  to  be  put  out  of  the  Roll :  And  it  was  then  or- 
dered by  the  Court,  that  the  Ancient  Rules  of  the 
Court  for  regulating  of  the  Attornies  in  their  Pra- 
<51:ice,  fliould  be  renewed  and  fet  up  in  the  ^eerts 
Bench  Office,  Hili,  2 1  Car,  Ban,  Reg.  For  the  jit^ 
tornles  to  take  the  better  notice  of  them,  and  that  they 
flooHld  not  plead  ignorance^  in  eaje  they  Jljottld  tranjgrefi 
thofe  Rulesi 

Whereas  the  Clerks  and  Attornies  of  this  Court 
notwithftanding  the  feveral  Rules  made  for  the 
due  filing  of  Common  Bails,  donegled  tofile  their 
Common  Bails,tothe  great  prejudice  of  the  Plain- 
tiffs, and  damage  of  the  Chief  Clerk  of  this  Court  > 
for  the  Remedy  whereof,  it  is  ordered  by  the 
Court,  That  after  the  end  of  every  Term,  every 
Clerk  and  Attorney  of  this  Courr,who  Iball  be  At- 
torney for  the  Defendant,  (hall  pay  to'the  Plain- 
tiffs Attorney  upon  joyning  of  every  Iffue  l  s.  6  d^ 
for  Common  Bail,  unlefs  the  Defendants  fa  id  At- 
torney fb^ll  make  it  appear  to  the  Plaintiffs  Attor- 
ney 


ney  tl:kat  Commoner  Special  Bail  is  filed  :  And  it 
is  farther  OrderedjThac  every  Clerk  for  the  Plain- 
tiff, upon  his  Account  for  his  Entries,  fliall  pay 
to  the  Secondary  of  this  Court  the  is.  6  d,  fo  by 
him  received  ,•  and  that  every  Clerk  and  Attor- 
ney "who  fhall  a£t  contrary  to  this  Rule,  in  any 
part,  (hall  refpe<Si:iveIy  forfeit  lo  s,  for  every  Of- 
fence, to  be  paid  to  the  Box  of  this  Court.  And 
it  is  farther  Ordered,  That  all  Clerks  and  Attor- 
nies  for  the  Plaintiff  upon  ilgning  of  Judgments 
by  default  or  non  [urn  informatus  lliall  pay  to  the 
Secondary  of  this  Court  i  /.  6  d.  for  Common 
Bail,  unlefs  it  be  filed  before,  and  the  is.  6  d,  fo 
to  be  paid  by  the  Plaintiff,  fhall  be  allov/ed  him 
in  his  Cofts,/?cr  CuYnCnn*\Wil]^dmi&  Maria  Regis 
&  Regina. 

An  Attorney  of  either  Bench,  accepting  a  War- 
rant to  him  direded  to  appear  for  the  Defendant 
or  fubfcribing  the  fame,  and  doth  not  caufe  an  ap- 
pearaqce  to  be  entred  accordingly,  fhall  the  next 
Term  be  compelled  to  enter  his  appearance  of  the 
precedent  Term,  and  Plead  to  liTue,  or  in  default 
of  Pleading,  Judgment  to  be  entred  by  default/ 
per  Mr,  Livejay  &  alios  Ckrkos  FafcL  i  j  Car,  z. 
Regis, 

If  an  Attorney  without  Warrant  appear,  this 
is  a  good  appearance  as  to  the  Courr^  and  the 
Attorney  only  liable  to  an  Adion  ;  And  fo^  if  fucb 
an  Attorney  mend  an  immaterial  Point  contrary 
to  the  Rule  of  Court,  that  is-remedilefs,  though  a 
Contempt  punifhableby  the  Court,  Trm.  33  Car. 
2.  JS.  R.  I  Keh.  89,  PL  65-.  Godk  74. 

Jf,  Entry  of  Appearance,  asof  the  firftR€toni3 
when  the  Term  was  adjourn'd  to  anothera  is  a 
difdontinuance  fer  Cur.  but  doubted  whether  helpt 
by  Ad  of  Continuation  of  Judicial  Procedings* 
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8       ©fje  p?aaical  Kcgiftet;  h  Or; 

Bet 9  Br.   i().  ferHawke^  liH,  ^.  ^6,  k    Heir  may 
have  Deceit.  FitT:,,  44.  i  Keh.%-j%,  VL  61. 

In  Tro\»er  and  Converfion,  It  was  moved  in 
Arreft  of  Judgment,  becaufe  the  Plaintiff  faid  that 
he  was  one  of  the  Attornies  Cmiie  Dom,  Regisf 
in  the  faid  Court  to  hold  Pleas  before  the  King, 
which  by  him  is  not  the  Office  of  an  Attorney; 
'Entfer  Cur,  this  is  applicable  to  the  Stile  of  the 
Court  only,  and  not  to  him.  Sedjudic.fro^er. 
Tafch.  I  g.  Car.  2.  B.  R.  By-e  verfus  Woodman^  vide 
I  Keh.  1 8.  ?l.  50. 

Nete^  'Its  provided  by  Stat.  1^  &  6  IF.  &  M. 
That  the  Defendant  (hall  caufe  his  Appearance, 
or  Common  Bail  to  be  entred  or  fried  within  8 
Days  after  the  Return  of  the  Procefs^  on  which 
the  Defendant  was  arretted,  on  penalty  of  5  /. 
to  be  paid  to  the  Plaintiff,  for  whigh  the  Court 
(hall  immediatly  award  Judgment,  and  the  Plain- 
tiff may  take  out  Execution,  d'r. 

At  eight  in  the  Morning  A.  gave  a  Warrant  to 
confefs  a  Judgment,  and  died  at  ten  before  it 
was  figned  ;  yet  it  may  be  done  the  fame  Day 
afterwards.  Rajm.  18. 

'Its  faid,  an  Authority  for  an  Attorney  by  Pa- 
rol  to  appear  to  an  Adion  is  good  enough,  to 
fupport  a  Judgment  given  thereupon*  'Stiles  Ref. 
348. 

And  that  the  Warrant  of  Attorney  may  be  en- 
trad  at  any  time  before  Judgment.  41  £.  ;•  i.  ^. 
but  this  is  fince  altered  by  feveral  Statutes;  as 
by  31  H.  8.  cap.^o.  &  iS  Eltz.  cap.  14.  and  by 
18  Hen,  6.  cap.^.  as  to  froufs  oi  Capias  and  Exi- 
gent. See  alio  the  late  Ad  for  amendment  of  the 
Law  I  as  to  filing  Warrants  of  Attorney  upon 
Judgments^  hy  Cogn^  ABiomm^  Nil  die  y  Nenlnfor-^ 
mti4s,  &,co  for   the  PUintifT,  the  fame  Term  he 

declares, 


C8e  3cc0mpH(t)'a  attp?nep^        9 

declares,  and  for  the  Defendantj  the  fame  Term 
he  appears. 

One  may  not  repeal  a  Warrant  of  Attorney 
given  to  an  Attorney  to  appear  for  him,  to  the 
intent  to  defraud  the  Plaintiff  of  his  Appearance, 
but  the  Attorney  ought  to  appear  for  him,  accor- 
ding to  the  Rules  of  the  Court,  notwithftanding 
his  Warrant  is  fo  repealed,  Trin.2%,  Car,  B.R.  and 
Mich.  14  Ctfr.  But  after  fuch  Appearance  he  may 
change  his  Attorney^  with  the  leave  of  the  Court ^  if 
he  have  good  cauje  to  do  it^  and  do  it  not  in  delay  of 
bis  "Proceedings  ;  for  the  Law  requires  fpeedj  Jufiice 
to  he  done  to  all  Perfons. 

If  an  Attorney  doth  pradife  deceitfully,  an  At- 
tachment lies  againfthimout  of  this  Court,  at  the 
Prayer  of  the  Party  grieved,  if  he  make  it  appear 
lb  to  the  Court,  21  Car.B.R.  For  the  Court  hath  Ju- 
thoritf  to  remove  all  OhfiruBions  that  may  hinder  the 
equal  Froceedings  in  LaWj  and  to  funi[hthe  OhflruBors, 
and  to  right  the  Tarty  injured  thkrehy.  vide  Stiles 
Rep,  426. 

Every  Attorney  of  this  Court  who  fliall  appear 
for  any  Defendant  in  any  AcSlion  wherein  Special 
Bail  is  not  required,  (hall  file  Common  Bail  for  the 
Defendant  within  fix  days  after  the  end  of  the 
fame  Teril^,  whereof  he  appeared;  arid  every  At- 
torney of  this  Court  who  fhall  put  in  any  Special 
Bail  before  any  Judge  of  this  Court  de  hem  effe  , 
upon  a  Cepi  Corpus  {^2i\\  give  notice  thereof  forth- 
with to  the  Plaintiff,  or  his  Attorney,  and  if  the 
Plaintiff  fhall  not  except  againfl  that  Bail  with- 
in twenty  days  after  notice  thereof  given  to  him, 
or  his  Attorney,  then  upon  Oath  made  in  Writing 
of  the  faid  Notice  on  the  back  of  the  Bail  (for 
which  Oath  no  Fee  (ball  be.  taken)  that  Bail  iliali 
be  filed  by  the  Defendants  Attocney  within  four 

Days 
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Days  after  the  end  of  the  faid  twenty  Days;  and 
that  every  Attorney  of  this  (Jourt  who  (hall put  in 
any  Special  Bail  before  any  Judge  of  this  Court 
Je  bene  ejje^  upon  a  Writ  of  Habeas  Corpus,  if  the 
Plaintiff  fliall  not  except  againft  the  Bail  within 
eight  and  twenty  Days  after  the  putting  in  of  the 
faid  Bailj  then  that  Bail  fliall  be  filed  by  the  De- 
fendants Attorney  within  four  Days  after  the  end 
of  the  faid  eight  and  twenty  Days,  upon  pain 
that  every  Attorney  making  default^  or  in  not  gi- 
ving notice  as  aforefaid,  or  in  not  filing  the  faid 
feveral  Bails^  or  any  of  them  in  form  aforefaid^ 
ihali  forfeit  and  pay  to  the  Box  of  his  Court  for 
'his  fifft  Offence  the  Sum  of  5  s.  and  for  his  fe- 
cond  Offence  he  fliall  be  put  out  of  the  Roll  of 
Attornies  of  this  Court :  And  it  is  farther  ordered, 
(to  the  intent  that  Bails  (hall  be  duly  filed,)  That 
the  Judges  Clerks  of  this  Court  in  whofe  Hands 
the  Bails  fo  taken  Je  bene  ejfe  fhall  remain,  fhall 
within  fix  Days  after  the  end  of  every  Term  give 
a  Note  in  Writing  to  the  Secondary  of  this 
Court  of  all  the  Bails  of  the  precedent  Term  fo 
put  in,  and  then  remaining  in  their  Hands^  toge- 
ther with  the  Names  of  the  Attornies  who  put  in 
the  Bail^  and  the  Day  of  the  putting  in  of  the 
fame. 

An  Attorney  and  his  Clerk  were  both  committed 
by  the  Court  for  entring  things  againft  the  exprefs 
Rules  of  the  Courts  after  notice  of  thofe  Rules  gi- 
ven them  by  the  Attorney  of  the  other  fide,  2x  Car* 
B,  R.  And  jvorth'dy  ;  for  the  doing  of  this  was  an  af" 
farent  Contempt  of  the  Court,  wbieh  the  Courtis  bound 
to  maintain^  and  to  which  they  were  bound  to  jield 
their  Obedience.  ^ 

It  was  faid  by  Rolle  Chief  Juftice,  that  an  At- 
torney who  hath  a  Warrant  to  appear  for  his 
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Citent,  may  plead  for  him  wichout  Warrant ;  but 
the  Clerks  in  Court  faid^  he  may  plead  no  other 
Plea  without  a  Special  Warrant,  but  a  non  fum 
Informatui  '^ideo  ^  'vide  Stiles  Rep.7,So. 

And  by  Goulf  91.  It  is  held  a  Warrant'  of  At- 
tqrney  may  be  entred  ix  Years  after  Judgment, 
the  Party  making  Oath  he  had  retained  an  At- 
torney, and  that  it  was  his  negled,  &c*  Alfo  fee 
March  ill.  for  a  diverfity,  where  it  appears 
there  was  a  Warrant,  and  where  not ;  but  fee 
the  Statute  before  cited. 

For  Entring  Warrams  of  Attorney  before  and 
after  Writs  of "  Error  broiighc.  P^ide  D,  2  Eliz. 
J 80.  48  &  £>.  5*  £&.  225:.-  94  Cro.  Jac,  277. 
March,  jzi. 

And  for  that  of  Error  in  a  Common  Recovery, 
pedimus  &  Mittimus,  Vide  D.  5  £//:^.  220.  13. 
Raym»  jo.^6. 

Its  not  Error  in  a  Common  Recovery,  altho'  it 
doth  not  appear  that  there  was  any  Warrant  of 
Attorney  for  appearance.  Fiie  Raym,  96. 

Concerning  the  Determination  of  the  povi^er 
of  an  Attorney  after  Judgment,  Vide  22  Ed.  5. 
Et  s  contra  Attorn.  92.  &  4  Ed,  3.  Att,  18.  I  5  Ed.  3. 
Jn.  70.  %RolL  Rep>  451^. 

If  the  Court  record  that  the  Attorney  is  re- 
moved, it  is  fufficient  without  the  Entry  of  the 
removal.  24  £  J.  5.  37.  Fitz,.  Jttor?r.^g. 

But  if  an  Attorney  after  Judgment  given  for, 
his  Mailer,  receives  the  Money  levied  upon  the 
Execution,  he  may  acknowledge  fatisfadion.  D, 
14  Jac,  B.  R,  fer  Coke. 

Alfo  the  Sheriff  may  pay  the  Money,  or  <Ieli- 
ver  the  Goods  taken  in  Execution  to  the  Piaia- 
tiffs  Attorney.  Godk  117. 

Sec 


I^      C6e p?aatcaiEefft(!ct 5  Or; 

See  concernrng  a  Scrivener  trufted  to  take  Se- 
curity, who  alfo  receives  the  Money  afterwards, 
&Ci  2  Keh,  249.  25-. 

That  the  Authority  of  the  Attorney  is  not  de- 
termined by  the  Judgment.  Fide  Stiles  Rep.  4^6* 
J  RsLRep.  ^66. 

And^tis  faid,  that  he  may  acknowledge  fatil^ 
jEadion  on  Judgment  againft  three  by  a  Warrant 
for  one.  liCe^.  593.  P/,  S9» 

One  Attorney  ought  not  to  fuffer  another  At- 
torney to  pradife  in  his  Name,  by  reafon  of  the 
many  inconveniences  that  do  often  happen  to  the 
Client^i  by  this  means,  21  Car.  B.R.  i  Kek  Ref.4.og 

If  an  Attorney  is  put  out  of  the  Roll,  and  ano- 
ther Attorney  fufFers  that  Attorney  to  pra<9:ife  hi 
his  Name^  he  (hall  be  put  out  of  the  Roll  likewife. 
Ter  Hyde  Ch,  Jufi.  Mick  1 6  Car,  a.  Regis, 

One  G.  H,  an  Attorney  was  ordered  to  be  put 
ou^  of  the  Roll  of  Attornies,  for  entring  a  Judg- 
ment againft  an  exprefs  Rule  of  Court,  Micb. 
Car,  22.  B.  R, 

The  proper  place  for  an  Attorney  General  to  (it 
upon  any  fpecial  Matters,  wherein  his  attendance 
is  required  in  Court, in  Matters  Criminal 5is  under 
the  Judges,  on  the  left  hand  of  the  Clerk  of  the 
Crown.  But  this  is  but  upon  fpecial,  folemn,and 
extraordinary  Occafions;  for  ufuaUy  he  fits  not 
there,  but  within  the  Bar  in  the  Face  of  the  Court, 
Mich,  xz  Car.  B,  R. 

No  Under-Sheriffought  to  be  Attorney,  for  it 
is  often  the  caufeof  encreafing  of  Suits,  and  alfo 
a  hindrance  in  difpatch  of  Clients  Caufes^Triw.  x; 
Car.  B.  R.  By  reafon  of  his  double  Capacity  and  Inter  efi^ 
and  of  bis  great  Power  be  may  have  in  the  County  where 
he  isfttch  an  Officer;  it  is  alfo  againjl  the  Statute. 

Every 


Every  Attorney  of  this  Court  fhall  account  fepa^ 
ratcly  by  himfelf  at  the  end  of  every  Term,  ac*- 
cording  to  the  ancient  Rules  oftJiis  Court  for  that 
pucpofe  made  ;  and  that  two^  three,  or  more  of 
them  ftiall  not  in  like  manner  account  in  the  name 
of  one  Clerk  as  it  liath  been  lately  uled.  And  it  is 
farther  ordered.  That  if  any  Clerk  of  this  Court 
fliall  fign,  or  caufe  to  be  figned  any  Writs,  or  fhail 
file,  or  caufe  to  be-  filed  any  Rolls  in  his  Name 
for  any  other  Clerk  of  this  Court,  who  is  in  Ar- 
rears with  his  Account,  then  fuch  Clerk  who 
fiiould  fign,  or  caufe  to  be  figned  fuch  Wrics^  or 
fliould  file,  or  caufe  to  be  filed  fuch  Rolls  in  his 
Namt,  fhall  pay  ihe  Arrears  of  the  Accciint  of 
fuch  Clerks  for  whom  fuch  Writs  were  figned  by 
him,  or  any  Rolls  filled  by  him,  per  Cur,  Trin.  20 
Car,  2.  Regis, 

If  the  Attoriiey  for  the  Plaintiff  or  Defendant, 
do  die,  hanging  the  Suit,  and  the  Party  whofe 
Attorney  is  dead,  have  notice  given  him  of  it, 
and  will  not  retain  another  Attorney  toprofecute 
for  him,  the  Attorney  for  the  other  Party  may 
proceed,  and  is  not  bound  to  hinder  his  Clients 
Caufe  for  it.  For  he  is  not  hound  to  take  notice  of  the 
j^ttornks  Deaths  nor  to  he  kindred  in  his  Proceedings 
hy  reafin  of  his  Ad'verfarijss  ohfimacy  and  ncgle^, 
Mich.  i^Car.B.  R.  ^uidefoHea. 

Vide  zKek  199.  50.  Albeit  the  old  Books  fay, 
an  Attorney  may  be  made  by  Writ  or  by  Deed^ 
and  may  continually  be  demanded  in  Court; 
yet  the  pradice  generally  of  late  is  only  on  Parol 
Reteiner^  and  to  enter  the  Warrant  at  any  time,  as 
well  after  Judgment  asbefore^  but  then  the  Court 
will  leave  the  Cuflos  Brevium  to  Sue  upon  the  Sta- 
tute, if  the  Warrant  be  not  adually  filed  fome- 
time  before  IlTue,  &c, 
[  ,    Aa 


14      C6e  p?aaical  E^egiffet;  Or, 

An  Attorney  may  plead,  and  join  Iflue,  That 
the  Plaintiff  is  alive,  and  it  ftiall  not  be  found 
Error,  although  he  be  found  dead.  Raym.  59,  Sed 
^ide  I  K^b.^1%.  TL  119.  Judgment  reverfed,  and 
I  Lev.  8oi  lame  Cafe,  and  Judgment  reverfed. 

If  an  Attorney  dieth,  the  Plaintiff  or  Defen- 
dant muft  be  required  to  make  a  new  Attorney^ 
unlefs  any  doth  undertake  the  Suit  as  Attorney 
voluntarily  for  the  Plaintiff  or  Defendant.  2  Kek 

^7S'  37- 

The  Plaintiff  obtained  a  Judgment  in  Debtj 

and  received  the  Money^  and  made  a  Letter  of 

Attorney  to  acknowledge  fatisfadion,  and  after, 

and  before  fatisfa(5tion  acknowledged  ^  revoked 

his  Warranty  and  the  Court  gave  Rule^  that  no 

proceeding  fhculd  be  on  the  Judgment  without 

motion  firft  made  in  Court.  Raym.  69. 

Every  Clerk  of  this  Court  (hall  every  Term  up- 
on the  pafling  of  his  Account,  pay  to  the  Officer 
of  this  Court,  who  files  the  Bills,  the  ancient  Fee 
of  2  J.  for  every  Attorney  and  Philizer  for  whom 
he  Enters.  Mkb.  i^  Car.  2.  Regis. 

The  Plaintiff  or  Defendant  may  not  change  his 
Attorney  pending  the  Suit^  without  leave  of  tjie 
Court.  Mick  J  5  Car.  B.  K.  For  the  chatigitig  of  his 
Attorney ^  may  refleB  upon  the  Credit  of  his  Attorney^ 
in  relation  to  bis  PraBice,  which  the  Law  is  te  nder  of^ 
and  it  may  alfo  frove  prejudicial  to  the  other  Party  by 
not  undtrftandingof  this  change^  Mich.  14  Car. 

Alfo  the  Attorney  ought  to  be  fatisfied  his  Fees^ 
before  any  other  Perfon  fliall  be  admitted  to  pro- 
ceed in  the  Caufe  in  which  another  was  formerly 
retained  as  Attorney,  or  be  compelled  to  deliver 
up  his  Clients  Writings  and  Papers  to  him. 

Every  Clerk  of  this  Court  (hall  pafs  his  Account 
with  che^  Secondary  of  this  Court  within  fix  Days 

next 


iiext  after  the  end  of  EafierTcrtn,  and  within  eight 
Days  after  tihe  end  of  every  Michaelmas  Term, 
and  within  ten  Days  after  the  end  of  every  Trinity 
and  HiUary  Term,  according  to  the  ancient  Cu- 
ftom^  and  feveral  former  Rules  of  this  Court  ^ 
and  that  every  Clerk  hereafter  offending  in  the 
Premifes,  for  the  firft  OiFence,  Jhall  befufpended 
from  the  privilege  of  Pra6lifing,  and  no  Writs 
Ihall  be  figned  in  his  Name^  nor  none  of  his  Rolls 
received  until  he  hath  clear'd  his  Account;  and 
for  the  fecond  Offence  be  ftruck  out  of  the  Roll, 
ferCur,  HiU  15-.  and  i6Car.  2,  Reg.  But  Note,  In 
the  time  of  the  Lord  Chief  Juftice  Holf  it  was  a- 
greed  upon  between  Sir  Robert  Henly  and  the 
Clerks  then  prefent,  that  the  Clerks  fhould  ac- 
count every  two  Terms. 

It  was  the  old  courfe  in  proceeding  in  an  A6lion 
of  Trefpafs  and  Ejei^menr,  to  deliver  the  Leafe  of 
Ejectment  to  the  Party  to  whom  the  Plaintiff  had 
made  a  Letter  of  Attorney  to  execute  the  Leaie^, 
and  for  the  Attorney  to  deliver  poffeffion  of  the 
Land  upon  the  delivery  of  the  Leafe,  Taf,  24  Car, 
Regis,  But  now  that  way  ofTra^ice  is  difufed^  anS 
the  Plaintiff  /ends  a  Declaration  to  the  Tenant  in 
foffeffwn  with  an  Endorfement  in  Englifh  fignifying 
^bat  it  ist  which  Declaration  mufi  he  deUvered  to 
the  Tenant  in  pojfejjion^  or  his  Wife  5  hut  not  to  his  Son^ 
Daughter  or  Servant, 

li  one, have  a  Letter  of  Attorney  to  deliver  a 
Deed  to  another,  and  alfo  Authority  from  the 
Party  by  word  of  mouth  to  do  it,  he  may  make  ufe 
of  which  of  thefe  he  will  to  do  it  by,  but  not  of 
both,  for  the  firft  that  he  makes  ufe  of  fhallbe  ef^ 
fecf^ual,  and  the  other  (hall  be  void,  Tafch.  14  Car, 
B.  R.  For  the  Law  will  not  warrant  unneceffary  and 
fiiferfluQUi  AUs^  and  when  a  Deed  is  hnce  "WeU  execu- 
ted, 


i^       CSe  #?aStcat  feiffet  J  Or, 

udy  all  fuhjequent  ABs  in  order  to  ths  Execution  there- 
off  are  of  no  force  or  validity  in  Lav), 

That  every  Attorney  of  this  Coiirt  who  ftiall 
difcbarge  any  Prifoner  charged  with  any  Action 
here  in  Court  depending  outof  Prifon,  for  want 
of  proceeding  within  two  Terms,  fhall  give  notice 
to  the  Plaintiff  in  the  faid  Adion,  or  to  his  At- 
torney, to  appear  before  one  of  the  Judges  of  this 
Court)  to  (hew  caufe  why  fuch  Prifoner  ought 
not  to  be  difcharged  for  want  of  profecuting  be- 
fore he  fhall  procure  any  Warrant  under  the  Hand 
of  any  Judge  of  this  Court  for  ttie  difcharging  of 
fuch  Prifoner  out  of  Prifon  ;  and  if  the  Plaintiff 
in  the  faid  A61:ion,  or  his  Attorney  (^upon  notice 
to  theni)  or  either  of  them  given}  fhall  not  appear 
to  fliew  caufe  to  the  contrary,  then  upon  Oath 
to  be  made  of  fuch  notice,  fiich  Prifoner  againft 
whom  no  proceeding  hath  been  within  twoTerms, 
then  the  next  preceeding,  (hall  be  difcharged  out 
ofPrifonatthe  Attornies  peril,  whofliall  procure 
fuch  Prifoner  to  be  difcharged  in  manner  afore- 
faid,  pr  CwiVafch.  i6  Car.  i.  Kegts. 

An  Infant  ought  not  to  appear  to  an  Adtion  by 
an  Attorney,  but  by  his  Guardian ;  for  he  cannot 
retain  an  Attorney,  but  the  Court  rtiay  aflign  him 
a  Guardian,  Va{ch,  24  Car.  B.  R.  For  the  La'w  doth 
take  Infants  and  their  Efiates  into  proteBion,  and  -will 
not  f»ffer  them  to  do  any  a5l  which  may  he  f  re  judicial  to 
either  ^  yet  on  the  other  jtde^  the  Law  will  not  froteB 
them  to  do  wron^  5  and  therefore  if  there  he  cauje^  wiU 
affign  them  Guardians  to  anfwer  for  them^  and  make 
fatlifaBion  out  of  their  EJlates, 

So  in  an  Adion  Real,  and  mixt  againfl:  an  In- 
fant, he  ought  to  appear  by  Guardian  and  not  by 
Attorney.  Fafch,  l^Car.  int.  Lewis  and  Jojjes  ad-" 
judged,  per  Cur,   In  a  Wrir   of  Error?  and   the 

Judgment 


Judgment  in  Eje^ione  Firma  againfl:  the  Infant* 
Defendant  upon  a  Verdid  had  againft  him,  rever^ 
fed  for  this  Caufe,  intrat,  M.i^  Cat,  B.R.  Ro.  166, 
h;ide  Palm.  219.  and  Moor  66f. 

But  by  21  Jac.  cap,  13.  after  Verdi(5t  given  in 
any  Court  of  Record^  Judgment  dial  I  not  be  ftaid, 
or  reverfed  by  reafon  the  Plaintiff  in  Ejedment^ 
or  other  perfonal  A6iion  being  under  Age  did 
appear  by  Attorney,  and  the  Verdid  pafs  for 
him. 

4lfo  an  Infant  may  appear  by  Guardian,  and 
when  he  comes  to  full  Age^  he  may  make  an  At- 
torney in  the  iame  Suit,  and  this  Hiall  not  be  Er- 
ror. Afoor  66f, 

Where  the  Judgment  in  an  A(9:ion  of  falfe  Im- 
prifonment,  brought  by  an  Infant,  by  his  Attor- 
ney vvas  revetfed  in  Error  ,•  tho'  the  Judgment 
was  given  for  the  Infant,  Cro,  Jac,  f.  Cro.  EUz. 
424.  Bridgm.'j^. 

Vide  %Kih,  139.  P/.  3.  Where 'tis'faid,6'^»//^rjp 
prayM  that  amendment  might  be  accepted  in  a 
Writ  of  Error,  where  it  was  affigned  that  in  HiL 
Term  when  the  Adioii  was  brought,  one  of  the 
Defendants  in  Ejedment  was  within  Age,  and . 
by  Attorney,  and  an  Infant,  not  faying  tempore 
cowfarenciije  as  fer  Cur.  he  ought,  fed  non  allocatur , 
for  this  being  in  an  Ejedment,  an  Error  of  the 
Defendants  Own  rhaking^  was  a  Trick,  and  fhould 
not  be  favoured ;  and  the  Court  refufed  it  tho* 
Cofts  were  oflFer'd,  &c.  for  an  Infant  appearing 
fo  niuft  then  be  fo. 

Upon  an  Error  of  Judgment  in  Dower  in 
C.  B,  where  the  Tenant  appeared  by  Attorneys 
and  Judgment  by  default  was  affigned  ,•  that  the 
Tenant  was  an  Infant^  and  fhould  be  by  a  Guar- 
dian. Bt  ferCffr.  rsverfedj  3  Kek  4](S.  4!; 


Bur  where  there  are  federal  Executors^  and  fgfinc 
are  InfantSjand  others  of  full  Age^  there  they  ftiaH" 
all  appear  by  Accorney^  Sannders  x  fart. ^,i%y% i  J^ 
But  an  Infant  fole  Executor  muft  appear  by  Gtiaj^i; 
dian^  Ibid.  21  j. 

Alfo  if  there  be  two  Executor5»   and  one  of 
them  be  under  Age,   y^c   the  Aftion.  muft  b^  , 
brought  in  both  theirNames,  becaufe  thofe  who, 
are  of  full  age  fhall  make  an  Attorney  for  him  un- 
der age,  Ibid, 

Alfo  where  Baron  and  Feme  are  fued^,. the  Wife 
cannot  make  an  Attorney,  but  the  Husband  muft 
make  an  Attorney  for  himfelf  and  his  Wife,  Ibid. 

Butif  within  age  fhe  ought  to  ap^.e^rbyGuar-- 
dian,  tG  Ajf.  ^o.  .    ^n;. 

Vide  Fitz^  Attorn.  9 1.  In  a  Writ  of  Ward  brought 
by  Baron  and  Feme  by  Attorney  ^  it's  faid,  the 
Feme  may  remove  the  Attorney  without  confent 
of  her  Husband,  11  £^.5.11.  adjudged. 

An  Ideot,/!  JV<«rix//V^recannot  appear  by Attorneyj, 
but  if  the  Defendant  continued  de  [ana  Memonas 
for  a  long  time  d  Nrnvitate^  and  afterwards  ex 
fola  Vi/itatmte  Dei  became  fion  Comfos  Mentis^  it  is 
not  Error  to  appear  by  Attorney,  Dennis  &  Dennts^ 
z  Saunders  ^^^^  "^1^6. 

For  when  an  Ideot  doth  fue  or  defend  he  fhall 
not  appear  by   Guardian_,  Trochtin  Amy  or   At--|d 
torney ;  but  he  muft  be  ever  in  proper  Perfon, 
Co.  Lit.  155.  ^. 

Butotherwife  of  him  who  becomes  »o«  Compos 
Mentis^  for  he  fliall  appear  by  Guardian,  if  with- 
in age,  or  by  Attorneyyifof  full  age^  4C(?.  124.  ^. 
Palm.  $10, 

Dckn- 


Defendants  in  Criminal  Caies,  but  not  Capi- 
tal, plead  by  Attorney  tx  Gratia  Cur.  Jed  non  ex 
rigore  JuriSf  I  Levins  146. 

The  Attorneys  ough  t  to  be  governed  in  the  ordi- 
nary manner  oi  their  PracStice,  by  the  Mafter  of 
the  Office^and  if  any  difference  arile  bet  weer.  them 
concerning  it,  he  is  to  hear  both  Partie?,  and  to 
order  the  Matters  in  difference  betwixt  them,  and 
they  are  to  fubmit  to  him,  Pa/ch.  x^Car.  B,R.  For 
the  Court  is  not  to  be  troubled  but  in  extraordi- 
nary and  difficuU  M^^tters  of  proceedings. 

If  there  be  divers  Defend.irrts  declared  agaihft 
in  oneDeclaration,  the  Attorney  in  theCaufe  on 
the  Defendants  part,  cannot  be  compelled  to  ap- 
pear for  more  of  the  Defendants^  than  for  thofe 
from  whom  he  had  warrant  to  appear,  24  Or, 
B.  R,  For  the  Defendants  Cafes  may  be  different^  aU 
though  the  Plaintiff  declare  a^ainfi  tjbem  joyntly^  and 
each  of  them  hath  liberty  to  make  choice  of  what  At- 
torney he  pleafeth^  and  to  defend  himfelf  as  he  Jhall  be 
heft  advifed. 

If  one  retain  one  by  Warrant  to  be  his  Attorney 
in  a  Suit  depending  againft  him  in  this  Court,  and 
he  files  a  Common  Bail  accordingly,  he  mufl:  ap*- 
pear  for  him  by  that  Warrant  in  all  Suits  which 
are  there  depending  againft  him,  fo  that  Decla- 
rations be  filed  in  the  Office,  or  dech'vered  to  the 
Attorney  before  the  end  of  the  fame  Term  his  Bail 
is  filed  of,  HiU.iS^^.B.Sup,  For  the  Defendant  beings, 
after  his  appearance  and  Bail  put  in^  fuppofed  to  be\ti 
Cuftpdia  Marefchalli,  phe  Attorney  that  appears  for 
himf  is  bound  to  receive  any  Declaration  that  is  brought 
againfi  him  j  for  one  in  Vrifon  may  be  charged  with 
any  ABion  brought  againfi  him  hy  any  Perfon, 

That  in^every  Adion  of  Trefpafs  and  Ejt<5s:- 
ment,  where  by  the  Rule  of  the  Court  the  Dc- 

C  z  fendant 


fendant  ihaU  acknowledge  Leaie  Entry  and  cu^er, 
for  fo  much  of  the  Premifes  mentioned  in  the 
Declaration  as  is  in  the  Poflfeflion  of  the  faid  De- 
fendant, or  his  Under-tenants,  the  Attorney  of 
the  faid  Defendant  fhall  forthwith  deliver  to  the 
Plaintiffs  Attorney  a  true  Note  in  Writing  of  the 
Tenements,  fo  being  in  the  poffeflion  of  the  faid 
Defendants,  or  his  Under-tenants,  ferCurXfimi6. 
Car.  t.  Regis. 

No  Attorney  or  Clerk  of  this  Court  (hall  receive 
or  procure  any  Blank-warrant  or  Warrants  with- 
out Writ  or  Writs  firft  delivered  from  any  Sheriff 
Or  his  Deputy,  upon  pain  of  fevere  Puniftment, 
and  Fine  to  be  impofed  upon  fuch  Sheriff  and 
his  Deputy,  and  utter  Expulfion  of  fuch  Clerks  or 
Attornies  refpedively  offending  in  the  Premifes, 
pr  Cur,  Pafck  15"  Car.  z. 

Attorneys  of  the  Queens  Bench  ought  tobe  allow- 
ed in  all  Circuits  as  the  Attorneys  of  the  Common 
■Fleas  are,  although  it  hath  been  denied  them  in 
the  Weftern  Circuit,  and  ought  not  to  be  compel- 
led to  pay  extraordinary  Fees  for  pra6Hfing  there, 
pr  Roily  Pafch.16^0.  I  Maij.  For  they  are  equally  At  - 
torneys  for  the  good  and  eafe  of  the  People,  with  the 
Attorneys  of  the  Common  Pleas,  and  therefore  it  is 
reafon  they  jhould  he  equally  frivilegedy  Vide  I  H.7, 
fol  ii»  a. 

That  every  Clerk  of  this  Court,  every  Term 
at  the  time  of  the  making  upof  his  Accounts,  fhall 
piy  to  theOfiicer  of  this  Court,  who  receives  the 
Bills  here  in  the  Court  to  be  filed,  his  ufual  Fee 
of  z  f.  for  every  Attorney  and  Philizer  of  this 
Court  who  imploys  fuch  Clerk  to  enter  for  him 
in  the  faid  Court,  per  Cur.  1 9  Car,  2.  Regis. 

An  Adioii  upon  the  Cafe  lies  for  the  Client 
againfl  his  Cctorney,  if  he  plead  a  Plea  for  him, 

for 


C6e  ^ccompiWt^^ttmtv^       ^t 

for  which  he  hath  not  his  Warranty  HjH.  49.  i?. 
Sup*  And  fo  it  is  if  be  appear  for  him  without  a  War-- 
rant ;  for  hs  may  he  damnified  hy  his  j4ffearance^  as 
weU  as  he  may  hy  his  pleading  for  hip;. 

An  A(flion  of  the  Cafe  was  brought  agaiJiilan 
Attorney  for  entring  Judgment  without  Warrant 
in  an  Inferior  Court;  The  Defendant  pleaded, 
he  was  an  Attorney  above  at  Weftminfier^  and 
that  fuch  may  profecute  \p  Inferiour  Courts,  but 
becaufe  he  {siiifuper  inftead  of  coram  Judicihmm 
Cur.  inferior  y  it  feems  a  re/pond^  oufier  was  award- 
ed, ;  Keb.6il»  Tl.6)i 

But  its  faid  an  Attorney  in  B^R  cannot  as  fuch 
Pradtife  in  the  Courts  of   London^   Id,  45x,   Tl, 

That  no  Attorney  acknowledge  or  enter^  ©r 
caufc  to  be  acknowledged  or  entred  any  Judg- 
ment by  colour  of  any  V7arrant  gotten  from  any 
Defendant  being  under  Arreft,  unlefs  the  fao^e 
be  entred  into  in  the  prefence  of  the  Attorney 
for  the  Defendant^  who  fhall  then  fubfcribe  his 
Name  thereunto,  per  Cur.  Tafek  i  >  Car,  2.  Reps. 

The  Attornies  of  this  Court -were  ordered  from 
henceforth  to  be  fworn  as  the  Attornies  of  the 
Common  Fleas  are,  by  RaH,  Vajeh.  i6?^c.  i  Mdj,  B. 
Sup.  This  was  a  good  provifion  fsr  the  Te&fh  U  m&hs 
the  Attorneys  the  mere  conjck?itwm  and  earif^l  m  tkdr 
Clients  hufi?}efs. 

For  the  avoiding  of  Oppreffion  under  the  co- 
lour of  procefi  iffuing  out  of  this  Coorr,  It  is  Or- 
dered, That  no  Attorney  prefnme  at  hh  Peril  to 
make  o<ut,  or  caufe  to  be  m^dQ  out,  ^ny  ^rsc^gt 
or  Writ  with  a  Claufe  {Acetkm  hi!kj,&c\)  againft 
any  Heir,  Executor  or  Adminiftraeor,  nor  in  any 
Cafe,  whatfoever^  w»here,  by  the  cuftom  of  rhe 
Courr^  fpecial  Bail  isnc-t  required.  And  thanfthe 

C  t  .        Ijj- 


2.2.       C6ePiaStcaIEegtffct5  Or; 

Defendant  ihaii  be  lawfully  delivered  from  aii 
Arreft  upon  any  Procefs,  the  faid  Defendant  (hall 
not  be. again  Arrefted  at  the  fame  time,  by  virtue 
of  another  Procefs,  at  the  Suit  of  the  faid  Plain- 
tiff; and  if  any  Attorney  or  Plaintiff,  in  the  faid 
Pocefs  named,  oflFend  inche  Premifes^  the  name 
of  every  Attorney  fo  offending  (hall  be  put  out  of 
the  Roll  of  Attorneys,  and  as  well  the  Attorney, 
as  the  Plaintiff  in  the  faid  Procefs  named,  fball 
be  refpedrively  punifhed  as  the  Court  fliall  think 
fir,  per  Cur.  1 5"  Car.  2.  Regis, 

One  cannot  force  an  Attorney  to  be  his  Attor- 
ney againfi"  his  will,  by  RoSe  Chief  Juftice. 

One  may  be  an  Attorney  for  a  Client  upon  Re- 
cord, and  yet  another  Attorney  miy  ad  all  the  bu- 
finefs  for  this  Client.  But  the  Attorney  upon  Record^ 
u  the  Attorney  that  the.  Law  takes  notice  of. 

That  no  Bailiff  or  Sheriffs  Oflficer  (hallprefumc 
to  CKad  or  take  from  any  perfon,  being  in  his  Cu- 
ftody  by  Arrefl",  any  Warrant  to  acknowledge  a 
Judgment,  but  in  the  prefence  of  an  Attorney  for 
the  Defendant,  which  Attorney  Ihall  then  fub- 
fcribe  his  Name  thereunto ;  which  faid  Warrant 
ftall  be  produced  when  the  faid  Judgment  fhall  be 
acknov^ledged:  And  if  any  Bailiff  or  Sheriffs  Offi- 
cer fhall  hereafter  offend  or  do  contrary- wife,  he 
ftall  be  feverly  puniflied  for  fo  doing.  And  it 
is  further  Ordered,  That  no  Attorney  fhall  from 
henceforth  acknowledge  or  enter,  or  caufe  to  be 
acknowledged  or  entred,  any  Judgment  by  colour 
of  any  Warrant  gotten, from  ^ny  Defendant, being 
under  Arreft,  otherwife  than  as  aforefaid,  Tafch, 
1 5  Car.  1,  Regis.  And  if  no  Attorney  were  prefent 
at  the  giving  of  fuch  .Warrant,  while  under  Ar- 
red,  the  Court  upon  motion,  will  fee  fuch  Judg- 
nient  afide^.  though  actually  entred.    . 

An 


An  Attorney  Its  faid  upon  a  Warrant  given  by 
confent  after  the  continuance  Day,  but  dated  be- 
fore j  may  enter  Judgment  by  non  fum  infortnatus 
of  the  Term  preceding,  before  the  ElToin  day  of 
the  following  Term,  but  not  by  confeffion,  Vide 
1  Keh.  i^l.  PL  J9. 

In  the  Cafe  of  one  Boyls  and  Scarhovonghy  Tafsh. 
26\6,  B,  S,,Glyn  Chief  Juftice  commanded  a  Rule 
to  DC  rriade,  and  fet  up  in  the  Office^  That  none 
fhall  retain  an  Attorney  in  a  Caufe  where  an  At- 
torney is  formerly  retained^  without  firft  acquaint 
ting  the  Attorney  that  was  firft  retained,  or  the 
Secondary  in  the  Office^  upon  pj?  in  of  5  /. 

If  an  Attorney  die  pending  his  Clients  Caufe,  his 
Warrant  of  Attorney  is  determined^  and  his  Clerk 
may  not  proceed  in  the  Suit  without  another  War- 
rant, by  RoUe  Chief  Juftice,  For  the  Attorneys  Chrk 
is  not  trtified  by  the  Client^  hut  the  Mafier^  and  kj  his 
Death  the  trufi  is  determined. 

By  Glyn  Chief  Juftice,  it  is  againft  xhi  Rules 
of  the  CommonVleas^  and  againft  the  new  Rules  of 
this  Court,  for  one  to  change  his  Attorney  in  a 
Suit  without  good  caufe,  and  the  leave  of  the 
Courts  FafcLi6<;6,B,  S. 

An  Attorney  fliall  not  have  his  Privilege  in  an 
Action  brought  by  himfelf  and  his  Wife  ^  becaufc-, 
his  Privilege  is  allowed  him  by  the  Court  ff)r  the 
recovery  of  his  Fees.  .M.  13  Car.  and  (^  is  fi^wks 
Cafe  in  Dyer, 

Nor  on  a  forein  Attachment  of  Goods  in  h\%ov^n 
Hands  for  others  Debts,  2  Keh.  34"^.  F/.  24. 

The  Plaintiff  pray'd  Special  Bail  againft  the 
Defendant,  who  was  an  Attorney  of  the  Oorr, 
fhewing  Bonds  of  5-00  /.  and  a  gre.it  Debt  on  Ac- 
count. V>]izfer  Cur,  being  an  Attorney  they  can- 
not force  ir,  being  contrary  to  his  Pjivilege^^  rho* 
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but  an  Attorney  at  large,   i  KS.  4^5:.  78^ 

An  Attorney  brought  an  Aftion  as  Executoi;, 
although  it  was  in  auter  droits  yet  held  good  after 
^Verdid,  Triw.  1654. 

An  Attorney  of  this  Court  may  well  bring  an 
A<5tIon  for  his  Fees  for  Soliciting  in  Chancery y  and 
it  will  well  lie,  Vafch.  13  Car.  i,  Vewdjwers 
Cafe. 

In  the  Cafe  oiRidley  and  Carr,  PafcLl6$6.  B.  S. 
It  was  faid  by  G/y»  Chief  Juftice,  That  by  the  new 
Rules,if  an  Attorney  of  this  Court  do  abfent  him- 
felf  from  the  Court,  and  not  give  his  attendance 
for  a  whole  Year  together,  he  lofes  his  Privilege^ 
and  fo  was  it  ruled  in  this  Cafe. 

In  all  difputes  concerning  Attorneys  Clerks^^and 
their  Articles  or  Money  given  with  them,  the 
Court  exercifes  an  equitable  jurifdidion  upon 
inotioDj  and  in  many  Cafes  appoints  a  reftitution 
upon  the  death  of  the  Mafter  or  Clerk,  of  part 
of  the  Money  given^  according  to  the  time  a(5tu* 
ally  ferved. 

If  an  Attorney,  Sollicitor  or  Counfellor  get  Wri- 
tings  into  his  hands,  upon  account  of  any  Suit,  or 
Caufe  depending,  and  refufe  to  re-deliver  them, 
there  being  no  Fees  due  to  him,  the  Court,  upon 
motion  will  compel  a  re-delivery  of  them,  without 
forcing  the  party  to  an  At^ion  for  fuch  his  Wri- 
tings; but  ifthere.be  Fees  due  to  him,  the  Court 
will  not  force  the  delivery  until  the  Fees  to  be 
faxed  by  the  Maflcr  of  the  Office  be  paid. 

The  Court  held  it  mofl:  confcionable,  and  that 
the  Clerks  of  the  Court  are  to  be  regulated  in 
all  thefe  things  by  the  Court^  and  they  ordered 
4-  /  ouc  of  80  /.  to  be  rerorn'd  to  one  S.  within 
a.  Weel;,  his  Son  dying  within  3  Years  of  the  5, 
and  faid  in  cafe  of  default  they  would  imprifoa 

him. 


Jiim»  and  put  him  out  of   the  Roll,  l  Kek  ^i^, 

*Tis  faid  to  be  a  good  Plea  to  an  Action  brought 
by  an  Attorney  for  his  Fees,  That  the  PlaintiflF 
did  not  give  the  Defendant  any  Bill  of  Charges, 
according  to  the  Statute,  %  Chaf.'j.  Vide  Raym.i^f;, 

So  ;  Keh,  1 1 8.  P/.  52.  He  is  barr'd  thereby  in 
^JJffmf/tt  for  Fees  and  Charges  by  not  delivering 
a  Bill,  but  its  biit  a  temporary  Bar.  The  Debt 
being  confeft,  and  on  new  delivery  of  Bill,  Fees 
muft  be  paid  per  Cur.  and  there  farther  faid,  he 
need  not  fhew  in  what  Court  the  Charges  were 
laid  out,  contra  o(  a.    Sollicltor,    Vide  eund,  514. 

actions* 

WHere  hy  Law  a  Man  hath  feveral  Reme- 
dies, he  may  ufe  which  he  will,  Co,  Lit. 
14^.  a,  Stil.  Rep.  4. 

In  Real  Anions  where  the  Title  is  fet  forth  in 
the  Writ,  feveral  Lands  by  feveral  Titles  cannot 
be  demanded  in  the  fame  Writ,  Trin.  7  Jac.  Vide 
8  Co.  87.  k 

In  perfonal  A(^ions5feveral  Wrongs  and  Caufes 
of  Adion  may  be  comprehended  in  the  fame 
Writ,  8  Co.  87J.  JenL  Rep.  11 1. 

But  an  AcStion  at  Common  Law,  and  upon  a 
Statute  can't  be  joyned  in  the  fame  Writ_,  Jc72L 
Ibid, 

As  one  A<5tionof  Trefpafs  will  lie  for  feveral 
Trefpaifes,  done  at  feveral  times  and  places  ,•  fo 
wilj  Debt  for  Rent  upon  feveral  Lea(es,  8  Co. 
87,88. 

Adion  for  Debt  and  Detinue  may  be  joyn'd, 
for  they  are  of  the  fame  Nature,  as  in  Raft,Ent, 
ijp.  P/.  13.  174.  FL  15. 

Other- 


^6      €8e  PiaaEial  Eegtllet:  5  Or, 

Other vi^ife,  of  Adion  of  feveral  Natures,  as 
Debt  and  Trefpafs,  Debt  and  Account,  Bro»  jojm 
der  in  ABion^"/. 

Trover  and  Affumpfit  lie  not  together.  3  Le%^, 

99- 
Where  there  are  two  feveral  damages  done  to 

the  Party,  he  ought  to  have  two  feveral  Actions, 

and  not  to  join  them  in  one  A6lion.  Entred  Rot. 

l^6»  1.0  Car,  Hill»    21   Car,   B.R>     For  this  would 

tnake  eonfufion  in  the  froceedings^  and  binder  the  dif- 

fatch  of  Jufltce.  Vide  Stiles  Rep.  3. 

Although  damage  without  wrong  will  not  main- 
tain an  A6i:ion  upon  the  Cafe,  nor  malic©  without 
damage,  yet  malice  may  aggravate  the  <iamages 
recoverable,  where  there  is  damage  and  wrong 
meeting  together.  Hill.  21  Car.  B.R.  For  though  the 
Imw  is  tender  in  the  funipment  of  thofe  that  offeni'i^ut 
of  infirmity  of  Nature  ,•  yet  it  looks  upon  Tnaliciom  Of- 
fenders as  dangerous  and  dejlrutlive  to  the  common 
fafety^  and  doth  puni(h  fucb  fever I'/i 

Where  two  Adions^  though  of  feveral  natures 
do  depend  one  upon  the  other,  the  abatement  of 
one  of  the  Actions,  is  the  abatement  of  both,  HiH, 
1 1  Car.  B.R.  For  though  the  ABion  he  of  fe'veral  na^ 
tures,  yet  having  a  dependency  one  upon  the  other,  ihef 
mufl  he  jointly  proceeded  in ;  and  fo  if  one  fail^  the  other 
7nurt  needs  fail. 

In  an  Adion  upon  the  Cafe,  grounded  upon  a 
p'omife,  the  Declaration  is  ABio  fuper  cafum^  in 
the  fingular  numbei ,  although  the  Adion  be 
brought  upon  divers  promifes,  for  the  word  Cafe 
includes  all,  l\  Car.B.R,  hecaufe  it  is  nomen  col- 
leclivum,  and  takes  in  all  particulars  helongwg  to  the 
^aufc  of  Atlion, 

An 


C6e  accomplWo  atto?ne^        27 

An  Adion  brought  againft  a  Conflable  for  a 
thing  done  by  him  by  virtue  of  his  Office,  oughc 
by  the  Statute  to  be  brought  againfl:  him  in  the 
County  where  he  is  Conftable,  and  not  elfewhere, 
2 1  Car.  B.  R.  ^»d  that  upon  great  reafon,  for  pub- 
lick  Miniflers  of  Ju^ice  are  fa^uoured  in  Law  \  and 
though  by  Law  they  are  refponfihle  for  Mif demeanors  tn 
their  Office,  yet  the  Law  fro'vides  that  they  he  not  put 
to  greater  trouble  than  need  requires  for  their  necejjary 
Defence. 

A  Trahfitory  Action  may  be  laid  in  any  Coun- 
ty at  the  will  of  the  Plaintiff,  notwithftandingthe 
Statute  of  6  R.z.  chap.  2.  which  faith,  that  Writs  of 
Debr^  Account,  e^c.  fhall  be  commenced  in  the 
Counties  where  the  Contra6ts  were  made,  for  that 
Statute  was  never  put  in  ufe  3*  yet  generally  it  ufeth 
to  be  laid  that  County  where  the  caufe  of  Action 
did  firft  arife,  Mich.  zlCar.  B,  R.  For  the  Law  in- 
tends, that  there  thehefi conufance  of  theCaufes  of  ABi- 
<on  may  be  had,  and  confequently  the  clearefi  TryaL 

But  when  there  is  a  Tort  or  Caufe  of  Adion  in 
two  Counties^  'tis  at  the  Plaintiffs  Eledion  to  lay 
the  Adrion  in  which  County  he  pleafeth,  Evone 
verfus  Theobald^  Mich.  iSC^r.  x.  Reg, 

But  in  Tranfitory  Adlions,  if  the  Defendant 
comes  before  Rules  of  Pleading  are  out^  or  Plea 
pleaded,  and  maketh  Oath^That  if  any  fuch  pro- 
niife  was  made,  or  Battery  committed^  &c.  as  in 
that  Declaration  is  mentioned,  that  the  fame  was 
made  or  committed  in  the  County  of  S.  {viz*  in 
another  County  than  that  where  the  A\d:ion  is  laid) 
and  not  in  the  County  of  N.  {viz.  that  where  the 
A6lion  is  laid)  or  elfewhere,  out  of  the  County  of 
5,  and  upon  the  Attorneys  O^th,  that  he  received 
the  Declaration  fince  the  hfx  Term,  the  Court 
will  (unlefs  very  good  caufe  be  (hewn  to  the  con- 
trary) 


trary)  alter  the  Venue  into  the  County  where  the 
Defendant  fwearsthe  Fad  was  committed  ;  but  if 
the  Plaintiff  will  confent  to  give  no  Evidence  but 
what  arifes  in  the  County  where  his  Adion  is  laid, 
and  fometimes  iFhe  will  confent  to  be  non-fuited, 
if  he  doth  not  give  feme  Evidence  arifing  in  that 
County,  then  fuch  Rule  for  changing  the  Venue 
Itall  be  difcharged. 

All  real  and  mixt  ^dions  ;  as  Waft,  Ejed:- 
nient,€^^.  muft  be  laid  in  the  fame  County  where 
the  Land  lieth,  for  they  are  local  Ad:ions,  fo  are 
Trefpaffes  of  0[uare  claufum  fregit^  and  the  fame 
Places  where  the  wrong  was  done,  muft  be  fet 
down  in  the  Declaration. 

But  all  Perfonal  Adions,  and  all  Tranfitory 
Adions,-  as  Debt,  Detinue,  AiTault,  Annuity, 
Account,  &c.  may  be  brought  in  any  County, 
and  laid  in  any  place  where  the  Plaintiff  plea- 
feth,  except  it  be  againft  an  OiBcer,  as  is  before 
cbferved^  Fi^<?  C^.  Lif.  i8i,  285. 

What  Adions  are  Local  and  what  Tranfitory 2, 
yide  I  Sandi'L'^ty  259^  140,  24i» 

Where  two  Men  who  have  an  entire  joint  da- 
rn age,  may  have  a  joint  Action  upon  the  Cafe,, 
altho*  their  Intcrefts  are  feveral,  xSaund,  116. 

Where  part  of  a  caufeof  Adion  arifeth  in  one 
County,  and  part  in  another  ^  the  Party  hath  E- 
lection  to  bring  it  in  which  County  he  pleafeth^^ 
I  Le'v,  x86.  'Vide  7  Co,  i. 

Adions  arifing  out  of  Corporations  ought  not 
to  be  brought  within  Corporations,  for  their  Pri- 
viledges  do  properly  and  only  extend  for  the  Try- 
al  of  fuch  Anions,  the  caufes  whereof  do  arifc 
within  their  own  Jurifdidions^  Mich.  11  Car.  B.  R. 
And  they  ought  not  by  colour  of  their  particular  Jurifdi^ 
ciionSy  to  entrench  upon  the  Common  LdWj  but  keep  them- 
[elves  Within  their  own  bounds,  EithtF 


®lje  accoittplift'ti  g[tt0?ne^        29 

Either  an  Action  upon  the  Cafe  of  Trover  and 
Converfion,  or  an  Adion  ofDetintie  at  the  Eledi- 
on  of  the  Plaintiff^  may  be  brought  for  Goods  de- 
tained from  him^  12  Car.  B.  R,  For  it  is  hut  juftice 
that  the  Varty  fhould  recover  his  Goods  detained  in  Spe- 
cie, 2/  they  may  be  had ;  or  elje  damages  fufiaimd  for 
detaining  tbem^  at  his  BleSiion^  for  the  Defendant  is 
not  injured  thtrehy. 

An  A<ftion  ot  Trover  and  Converfion^  is  in  its 
nature  but  an  A(ftion  upon  the  Cafe  to  recover  da- 
mages, il<f/c^.  %%  Car,  B.  R.  And  is  not  brought  to 
recover  the  Goods  in  Specie  :  But  in  a  Detinue  you 
recover  the  things  detained  in  Specie^  or  the  value  of 
them* 

An  Adion  doth  lie  by  the  Statute  againft  the 
Court  of  Admiralty,  for  holding  Plea  of  a  mat- 
ter  which  is  not  within  their  Jurifdi<^ion^  Mich, 
^zCar,  B.R,  And  jufily^  for  every  Jurijdibiion 
mghtto  he  kept  imthinits  own  bounds ^  and  if  anyone 
he  injured  by  tranjgrejfmg^  herein  the  Commsn  Laiif 
wiU  relieve  the  Varty  injured  thereby ^  and  caufe  fatif 
faBion  to  be  made  for  this  injury. 

Where  a  Promife  is  made  by  a  Feme  Covert, 
or  by  a  Servant  for  the  Husband  or  the  Mailer, 
the  Adionfor  breach  of  this  Promife  ought  to  be 
brought  againft  the  Husband  or  the  Mafter ;  for  it 
is  their  promife,  and  the  .Wife  and  the  Servant  are 
but  Inftruments,  Mich,  ii  Car.  B.  R.  And  are  to  re- 
ceive no  advantage  or  difadvantaged  thereby^  but  the 
Husband  and  the  Mafter, 

An  Ad:ion  upon  the  Cafe  doth  lie^  againft  one 
for  (peaking  fuch  words  falily  and  malicicuily  of 
another,  as  if  they  were  truly  fpoken  of  the  Par- 
ty, he  might  be  punilhed  as  a  Felon,  cr  by  feme 
Statute  fined  or  imprifoned,  Mich.  22  Car.  B.  R.  as 
for  calling  himXhief^  6^c.  For  altboagb  the  words  he 

not 
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pot  true,  yet  the  Tarty  of  'whom  they  are  ffoken  is  de- 
famed  thereby ^  and  may  perchance  be  frofecuted  ai  a 
MalefaEUr  by  reafon  of  the  words  ffoken. 

There  is  a  difference  betwixt  bringing  of  an 
Adion^  and  the  laying  of  an  Adion,  Mich  ziCar. 
BR. 

It  is  caufe  fufficient  to  ground  an  A<^ion  upon 
theCafe^forone  to  put  another  to  the  trouble  and, 
charges  to  fue  for  that  which  is  his  own^  Mich. 
22  Car.  B.R.  For  there  the  Tarty  is  put  to  unnece£a- 
ry  trouble  and  charge^  an^  is  damnified  thereby  j  and 
it  is  reafon  he  jijould  be  ref  aired. 

The  caufe  for  bringing  an  Adion  upon  the  Cafe 
for  the  fpeaking  of  words  againfl  one^  is  the  tem- 
poral lofs  or  damage  which  may  acrew  to  the 
Party  againft  whom  they  are  fpoten ,  by  the 
fpeaking  of  them^  and  not  the  words  themfelves, 
Mich.  22  Car.  B.  R.  for  the  Law  regards  words  no 
farther  than  they  may  tend  to  the  damage  of  another y 
either  in  his  Terfon  or  his  Efiate. 

An  Adion  upon  the  Cafe  doth  lie  for  fpeaking 
of  words  againfla  Man  by  reafon  of  which  he  loft 
his  Marriage^  Mich.  22  Car.  B.  R.  For  thereby  he  may 
ferchance  receive  damage  in  reffeB  of  the  increafe  of 
his  Efiatej  and  other  Comforts  of  Marriage  probably 
expetiedpy  the  Marriage^  had  it  not  been  hindred  by 
freaking  the  words  ^  but  where  fpecial  damage  is 
laid  in  the  Declaration^  if  the  Plaintiff  doth  not 
at  the  Trial  of  his  Caufe  prove  his  fpecial  Dam- 
ages as  well  as  his  Words,  he  ihall  be  Non-fuited 
per  opinionem  Capital'  Jufiic\  M.  5  g  Car,  2.  Et  per 
altos  the  Fa6t  ought  to  be  fpecially  found,  without 
any  fpecial  damage  as  laid^  and  then  if  the  words 
are  adionable  without  fuch  fpecial  damage,  the 
Plaintiff  ihall  recover. 

An 


An  Adlon  upon  the  Cafe  doth  riot  He  for  Ar- 
rerages  of  Rent  due  upon  a  Leafe  for  years^  be- 
caufe  the  Law  gives  a  proper  Adion  for  it,  to  wit. 
An  A<^ion  of  Debt^  Mich,  23  Car,  S.R.  Tet  in  fomc 
Cafa  one  m^y  have  an  ABion  upon  the  Cafe  where  he 
may  have  another  A^ ion ^  as  in  the  enfuing  Cafe* 

Upon  a  Promife  made  upon  zninfimul  computa- 
verttntf  the  Party  to  whom  the  Promife  is  made, 
miy  either  have  an  A<^ion  of  Debt^  or  an  Adion 
upon  the  Cafe  at  his  Eledion,  fbrthe  thing  which 
was  before  in  difpute  and  uncertain,  is  by  the  ac- 
count and  promife  reduced  to  a  gertainty^  Mick 
21  Car.  B.  k.  The  Aciion  upon  the  Cafe  lies  upon  the 
breath  of  the  Promife^  and  the  A^ion  of  Debt  lies  for 
the  Sum  which  is  reduced  to  a  certainty^  by  the  (ladng 
of  the  Account. 

Upon  a  fpeclai  Promife  in  confideration  that  A. 
will  permit  B>  to  occupy  and  enjoy  his  Land  for 
a  Year^  he  will  pay  him  5-  /.  for  it,  an  Adibn  of 
the  Cafe  will  lie  here;  but  the  Law  will  not  raifc 
any  Promife  upon  the  occupation  or  enjoyment  of 
Land,  to  pay  its  value  to  the  Owner ;  nor  can  the 
Plaintiff  recover  upon  an  indebitatus  or  quantum 
meruit  for  the  enjoyment  of  my  Houfe  Oi*  Land,' 
unlefs  an  agreement  to  that  purpofe  be  proved. 

For  a  D^bt  certain,  referred  amongft  other 
things  to  an  Arbitration,  an  Adion  of  Debt  doth 
not  lie,  but  an  Adion  upon  the  Cafe,  Mick  z% 
Car,  B,  R.  For  the  referring  it  to  Arbitration^  amongfi 
other  things  makes  it  incertain^  and  an  ABion  of  Belt 
lies  not  for  an  incertain  Sum, 

It  is  not  fafe  to  be  too  particular  or  over-curious 
in  the  laying  of  an  Adion,  for  it  is  often  times  a 
caufe  thatthe  Adiondoth  fail,  Hill.  ^^  Car,  B.  R, 
For  by  juch  Curiofty  the  Plaintiff  gives  the  Defendant 
the  more  advantage. 

An 
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An  Action  upon  the  Cafe  lies  for  calling  6n6 
Whore  in  London^  but  this  is  by  the  fpccial  Cuftoni 
bf  the  City,  KtU.  22  Car.B.R.  Yet  24  Car.  Pafch, 
The  Court  was  divided  in  Opinion  in  this  cafe, 
whether  an  Action  doth  lie  or  not.  Ideo  Q> 

Vide  t  Roll,  Ahrldg.  ^^o.  PI.  i.  for  this  Cuftom. 
Etvide  I  Roll.  Abr.$S.  TI.2.  Whe^ethe Adion lies 
for  calling  a  Woman  Whore,  becaufe  poffibly  ^ 
temporal  Damage  may  enfue. 

An  Adion  upon  the  Cafe  lies  for  a  private  N»- 
fance,  but  not  for  a  publick,  P^/c^.  i;  Car,  B.R.  Bui 
an  EndiSlment,  hecaufe  tbeCommen-wealth  is  concerned^ 
in  which  all  frivate  Interefis  are  included. 

An  Adion  upon  the  Cafe  lies  fpr  Scandal  or 
for  Moleftation,  Tafck  z^Car,  B,  Ri  Tor  in  both 
Cafes  there  may  h  damnum  <?wi  injuria. 

Three  bring  an  Adion  Joyntment  for  Calling 
of  them  Coiners,and  held  that  it  doth  not  lie  joint- 
ly but  feverally^  becaufe  each  Perfon  receives  a 
perfonal  damage  thereby,  Fi^esy    ij  HiS,  ^^  Bliz. 

in  B.  R, 

Where  a  Joint  Adion  doth  lie  againft  divers 
Perfons,  of  whom  fomc  are  known  to  the  Plaintiff^ 
And  the  reft  are  not  known  unco  him,  the  Adiori' 
may  be  brought  againft  them  that  are  known  by 
their  particular  Names,  and  againft  them  that  are 
not  known  generally,  with  z  ftmul  cum  aliis ^  &c. 
Tafch  Car. B.R,  viz.  As  to  charge  them  that  are  known , 
hut  not  the  Tarties  in  the  fiiiiul  cum,  not  named. 

In  a  Trial  upon  a  Trefpafs  and  Ejed:ment,touch- 
ing  the  Title  of  the  Land  in  queftiortj  although 
the  Verdict  pafs  againft  the  Plaintiff,-  yet  he  may 
bring  a  neW  Action  for  the  fame  Land,  for  fuch 
Trials  are  not  final,  Vafch.  2^  Car.  B.  R.  becaufe 
the  Land  is  not  recovered  in  them,  but  the  Poftef- 
lion  only  which  he  had  at  the  time  of  the  Eje<Sl:- 
m'^Cii  made.  In 


In^Caie  bewtxt  onQ ^Jt^pc hols  and  /^(?W  in  the 
Common  PUas  for  cafli«^  the  Plaintiff  (being  an 
^Attorney  atLaw)  Knave,  a  Verdidl  and  Judgment 
was  given  for  him ;  and  this  Judgment  being  af- 
terwards removed  by  aWrit  of  Error  into  this  Court; 
tJiQ  Judgment  was  affirmed.  Entred^  Tr'm.  ii  Car. 
koL  ioi.  Vafcb.  23  Car  B*K.  But  the  words  mufihe 
laid  to  he  ffoken  in  relation  to  his  VrofeffioUy  as  an  jit-- 
torney,  or  elfe  they  wiU  not  he  J^flionahle, 

An  Adidn  of  pebtforRent,  upon  an  Indenture^ 
rtiay  be  brought  by  the  LejTor  againft  the  Leflee, 
•either  in  the  County  where  the  Leafe  was  made, 
or  ih  the  Cbuiity  where  the  Lands  do  lie  that  are 
let  by  Leafe,  PafcLt^  Car.  B.R,  But  where  there 
is  not  privity  of  Contrad,  but  only  privity  of 
Eftate,  there  the  Adion  mult  be  brought  wher^ 
ih6  Land  lies  only. 

Vexatious  AdioJ^s  are  not  favoured  iii  Law,  nor 
by  the  Court,  but  may  be  referred  to  the  Mafter  of 
the  Office  to  examine  them,  and  report  to  the 
Court,  Trin.  23  Car.  C.  K.  For  to  favour  vexatious 
Suits ^  is  a  great  Injuftice,  'i^h'tch  the  Law  that  is  to  d$ 
'  indifferent  Jufiiceto  aU^  cannot  he  gmlty  of. 

A  violent  Intendment  may  bring  one  within 
the  com  pais  of  an  Adion,  Mich^  23  Car.  B.  R.  by 
Roil,  ^  tamen  in  what  "Cafes. 

One  may  in  fome  Cafes  bring  an  A(5lion  at  the 
Common  Law,"  for  that  for  which  he  itiay  alfo 
have  his  remedy  in  the  Eeclcfiaftical  Court,  for 
the  Common  Law  is  to  be  preferred  before  the 
Ecclefiaftical  Law,  where  they  Hand  in  equal  de- 
gree in  refpedofthe  matter  to  be  tried,  Michi 
2^  Can  B.R.  And  therefore  injuch  Cafe  it  is  not  rea- 
fon  that  the  Tlaintiff  be  harred from  his  Elecmn. 

By  afpecial  Cuftom  an  A6lion  doth  lie  in  fomd 
C^fts  in  which  ac  the  Common  Law  no  A(5i:ioa 
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doth  lie,  aad  fo  was  it  adjudged,  8  and  i;  Car. 
Mich.  2  ^  Car,B.  R.  And  yet  fuch  ABion  is  not  agatnfi 
the  Common  Law  I  for  the  fpecialCuHom  of  the  Place ^ 
is  the  Law  of  that  Place  where  it  isufeJ, 

The  King's  Charter  cannot  enable  the  Patentee 
to  bring  an  Adion  which  the  Common  Law  al- 
lows nor,  Mich*  z  g  Car,  B.  R,  Por  the  king  cannot 
'  alter  the  Common  Laws^  or  the  Proceedings  thereof  by 
Charter, 

If  one  bring  an  Adion  upon  the  Cafe  for  divers 
words  fpoken,  whereof  forae  are  A£lionabIe,  and 
fome  of  them  are  not,  yet  the  A6lion  lies,  Trin.  24 
Car.  B*  R.  For  them  that  are  ABionahle ,  and  as  to 
them  only,  damages  jhall  be  given,  if  it  fafs  for  the 
Plaintiff;  but  if  intire  damages  jhall  be  given  by  the 
Jury  as  well  for  thofe  which  are  ASlionable  as  for  thofe 
oi^hich  are  not y  there  the  whole  Verdict  is  void-^  provided 
the  words  are  laid  to  be  fpoken  at  fever al  times. 

The  Husband  may  bring  an  Action  alone  for 
fcandalous  words  fpoken  againft  him  and  his  Wife^ 
and  recover,  and  yet  may  afterwards  bring  ano- 
ther Action  for  to  recover  Dam-jges  done  to  his 
Wife,  by  fpeaking  of  the  fame  words,  Trin.  i4.Car. 
B»  R,  For  the  Husband  and  Wife  are  both  parti- 
cularly damnified  by  the  fpeaking  of  the  words. 
And  this  [hall  not  be  faid  to  be  a  double  vexation  5  but 
the  Law  fnms  ctherwife^  unlefs  the  Husband  be  an 
Inn  keeper y  or  Trader ^  and  hath  particular  Jpecial  da* 
mage  by  words  fpoken  of  his  Wife,  and  in  this  cafe  ^tis 
dcubtfuK  becatife  generally  fpeaking  u^here  the  right  of 
A^ion  furvlvcs  to  the  Wife  upon  the  death  of  her 
Ht4iha7ul^  there  both  mufi  join. 

As  to  Adionsonthe  Cafe  for  Words,  See  the  G^- 
ncral  Ahridg.  tit.  Actions  for  Words. 

An  Adion  upon  the  Cafe  doth  not  lie  upon  a 
Contrat!^  which  founds  in  the  realty,  but  an  Adion 
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of  Covenant :  ^  If  the  Contrad:  be  mixt  with  o- 
ther  matters  which  are  net  in  the  realty,  whether  it 
will  then  lie  or  no  ?  Mich.  24  Car,  B.  R. 

If  one  takes  out  a  Latitat  within  the  time  limi- 
ted by  the  Statute  for  the  limitation  of  A6tions,  le 
is  a  good  bringing  of  the  A(5tioti  in  due  time,  and 
he  is  not  barred  by  th^  Statute,  although  he  do 
not  declare  againft  the  Party  within  the  time  limi- 
ted by  the  Statute^  MicL  1649.  B,  S.  For  the  taking 
etit  the  Writ  of  Latitat ^  is  in  the  nature  of  filing  ah 
Original y  and  by  doing  itf  the  Suit  is  commenced  with- 
in tht  meaning  of  the  Statute, 

But  iioie,  The  Paity  who  fiies  out  a  Latitat 
iTJuft  have  a  i<!on  eft  inventus  returned  by  the  She- 
riff, and  then  hemuft  enter  his  Wrii  upon  the  Roll, 
and  afterwards  file  it,  otherwiie  the  fuing  of  it 
out  will  avail  him  nothing.  See  after  for  bringing 
j^ctions. 

An  Adion  of  the  Cafe  doth  lie  againft  one  that 
doth  Arreft  another  without  caule,  ?afcb.\6<^Oc 
6  Maij.  B.  Sup,  For  there  is  damnum  &  injuria  td 
the  party  arrefied  b^  the  doing  of  it. 

One  may  have  an  Adion  againft  a  Witnefs  that 
is  ferved  with  a  Subpoena  to  appear  at  a  Trial^  and 
doth  not  appear,  by  the  Statute  of  5  Eliz,.  chap»  19. 
29  Eliz.  chap.  f.  by  which  10  /.  forfeiture  is  given 
to  the  Party  injured  thereby  ;  and  (uch  other  fatil- 
fad:ion  as  the  Court  out  of  which  the  Procels  iH 
fued  (hall  think  meet,  Fiifch.  1650.  B.S.  1%  Maij' 
and  I ;  Noif. 

Notey  iTou  rrluft  be  fure  at  the  Trial  to  maka 
good  proof  of  ferving  the  Subpoena,  t'/fc.  by  leaving 
a  true  Copy  in  Witing  with  the  Party  himfelf,  and 
ihewing  the  Subpoena  to  him  at  (he  fame  time^  and 
alfo  by  leaving  with  him  a  Shilling  ,  or  fno  6^ 
according  to  the  quality  of  the  Perfon,  ar.d  di- 


ftance  of  the  Place  where  the  fivid^iice  Is  to  be 
given.  '  '  _:.    .   ■>.,  .  '  ■  .  ^Y  ■; 

A  Joint  Adloii  of  the  teale  doth  hot  h'e  agaitift 
twofeveral  Perfons  for  fpeaking  the  famefcandal* 
ous  words,  for  the  words  of  orie  are  riot  the 'Wbtds 
of  the,  other,  but  they  muft  be  fev^rally  Ipoken, 
and  confequently  feVeral  A<&iohs  ought  to  be 
brought' againft  them,  27  Jan.  1650*  BS.So  ruled 
by  the  Court. 

One'^niay  join  two  Debts  due  upon  two  feveril 
Obligatiohs  in  one  'A<£jtibri,  and  lb  it  is  of  other 
perfonal  Adions  which  are.  of  the  fame  nature) 
but  it  cannot  bs  done  in  real  Actions,  in  regard  of 
the  different  natures  of  them,  and  the  feveral  kinds 
of  defence  that  may  be  made  in  them,  6  FA  16  50. 

See  vaotQxnCompkat  Attorney  and  S  elicit  or  ^  con- 
cerning Actions. 

IF  a  Man  be  bound  in  a  Bond,  with  a  Conditi-  1 
on,  to  make  an  Account  or  other  matter  col-  I 
lateral  to'  the  Bond,   here  acceptance  of  another 
thing  ih.fatisfaction  is  no  Plea  ;  but  if  the  Condi- 
tion be  for  the  payment  of  Money,  there  accep- 
tance of  a  collateral  thing  fbefbre  the  Money  due)  J 
is  a  good  fatisfaction,  Vycr  i.  a,  T er kins  Sect,  t/^g,    j 

NohyTliQ  Defendant  muft  plead  that  the  Plaintiff 
accepted  the  thing  agreed  upon,  in'full  fatisfa^ 
ction  of  the  Sum  mentioned  in  the  Condition,  and 
liot  in  full  fatisfaction  of  the  Bond,  for  the  Bond 
cannot  be  difcharged  but  by  Writing  under  Hand 
and  Seal,  Car.  Jac.  254. 

As  I 
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As  when  the  Condidon  is  for  paymentoof  Mo- 
jjey,  the  ^acceptance  of  a  Horife,6fC.  in  fitisfactl- 
on  is  good. 

But  if  the  Condition  be  to  acknowledge  a  Re- 
cognizance of  20  /.  if^  the  OWigeattr'. Feoffee  ac- 
cept io/.  in  fa tisfaptioh  of  the  Condition,  it  is 
notfufficient  in  Law,  aridfb  it  is  of  all  other  col- 
lateral Conditions,  9  G<?.  78,  e^^.  L 

Note,  Its  faid,  That  if  a  Debt  be  due  oii  a  Bond, 
and  the  Obliges  accept  a  Statute  for  this  Bebt  from 
the  Obligor,  this  doth  not  determine  the.Ctebt  due 
by  the  Obligation,  but  that  the.  Obligee  may  lue 
upon  either  of  them  at  his  Election,  and  the  Sta- 
tute is  no  good  Bar  to  the  Obligation j  6  €(?.  45, 

Alfb  whefciiMoney  is  to  be  paid  to  a  Stranger, 
there  if  the  Stranger  accept  of  an  Hgrle  ,  or 
any  collateral  thing  in  fatisfaction  o£  the  Money, 
it  is  no  performance  of  the  Condition,  becaufe 
the  Condition  is  to  be  ftrictly  performed  in  that 
Cale. 

But  if  the  Condition  be.  That  a  Stranger  (ball 
pay  to  the  Obligee,  &c.  a  Sum  of  Money,  there 
the  Obligee  being  party,  &:c.  may  receive  a 
Horfe,  &c.  in  fatisfaction,  y  Co.  17.  Dyer  55,  &c. 

Alfo  its  faid.  That  if  the  Obligor,  Feoffor  or 
Leflbr,  pay  a  lefs  Sum,  either  before  the  Day,  or 
at  another  place,  than  is  limited  by  the  Condition, 
and  the  Obligee,  Feoffee  or  Leffee  receive; tb  it 
in  (atisfaction,  this  is  good,  Co.  Lit,  xjz.k    T 

Where  a  Leale  is  void,  there  no  acceptance  of 
Rent  can  make  it  good  •  biit  where  it  is  only  void- 
able, there  acceptance  of  Rent  affirms  and  makes 
it  a  good  Leafe. 

D  g  ;      Note, 
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Note,  For  hr'tngin^  of  ABions. 

By  the  late  Ad:  tor  amendment  of  the  Law  i:^ 
Etitriesand  Claims  to  avoid  Fines  are  limited  fo 
as  not  to  be  fufficient,  unlefsupon  fuch  Entry  or 
Claim  an  A<9:ion  fhall  be  commenced  within  one 
Year^  next  after  the  making  oF  fuch  Entry  of 
Claim,  and  proiecuted  with  effecSi:. 

Alfoj  That  Suits  in  the  Admiralty  for  Seamens 
Wagesi  (hail  be  commenced  and  fued  within  fix 
Years  next  after  the  Gaufe  of  fuch  Suits  or  Anions 
fhall  accrue,  and  not  after.' 

Provided,  That  if  any  Perfon  fo  Intituled  to  any 
fuch  Action  for  Seamens  Wages,  fhall  at  the 
time  when  the  caufe  of  any  fuch  Adlion  accrues^ 
be  fallen  or  come  within  the  age  of  2 1  Yearsy 
Feme  Covert,  non  Contfos  Mentis ^  imprifbned,"  oiS 
feeyond  the  Seas,-  that  then  fuch  Perfbn  lliall  be  at 
liberty  to  bring  their  Adion  within  fix  Years  next 
after  their  coming,  to  or  being  of  full  age,  Difco- 
verr,  of  fane  Memory,  at  large,  and  retorn'd  fjom 
beyond  the  Seas. 

And  further.  That  if  any  Perfon  againft  whorri 
there  fhall  be'  any  fuch  caufe  of  Adion,  for  Sea? 
mens  Wages,  or  any  caufe  of  Adion  of  Trefpafi, 
Detinue,  Action  fur  Trover,  or  Replevin  for  ta- 
king away  Goods  or  Cattle,  or  of  Ai^ions  of  Ac- 
count, or  upon  the  Cafe,  or  of  Debt  grounded 
upon  any  Lending  or  Contrad:  without  Specialty;^ 
of  Debt,  for  Arrearages  of  Rent,  or  A  (fault,  Me- 
hace,Battery, Wounding  and  Imprifonment,  or  any 
(Dtthem  fhall  at  the  time  when  the  Action  accrues^ 
tlallen  or  come  beyond  the  Seas,  chat  the  Perfons 
Entituled  to  fuch  Adions,  have  liberty  to  bring 
their  refpedive  Suits  againfl  fuch  Perfons,  after 
^heir  Retorn  from  beyond  the  Seas,  within  fuch 
blme^  as  4fe  irefpectiveiy  limited  for  the  bringing 
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of  fuch  Actions  before  by  this  Act,  and  by  the  Act 
made  iijaci.  chap,  i6. 

By  which  Stat.  Jac,  i .  Ail  Actions  upon  the 
Cafe,  (other  than  for  Slander, )  Actions  for  Ac- 
count, other  than  concern  Merchandize,  Acti- 
ons of  Trefpafs,  Debt,  Detinue,  Trover  and  Re- 
plevin,  fliali  be  commenced  within  fix  Years  af- 
ter the  caufe  of  fuch  Action,  and  not  after. 

All  Actions  of  Trefpas,  of  Affault,  Battery, 
Wounding  and  Imprifonment  within  four  Years, 
after  the  caufe  of   Action,  and  not  afcen 

All  Actions  upon  the  Cafe  for  words,  within  z 
Years  after  the  words  fpoken,  and  not  after. 

And  the  right  of  Action  is  laved  to  an  Infant, 
Feme  Covert,  non  Compos  Mentis,  a  Perfon  impri- 
fbned  or  beyond  Sea,  io  as  they  commence  their 
Suits  within  the  times  above  limited  refpectively, 
after  their  imperfections  removed. 

Provided  alfo.  That  if  in  any  luch  Actions, 
Judgment  be  given  for  the  Plaintiff,  and  the  fams 
be  reverfed  by  Error,  or  a  Verdict  pals  Jor  hir^, 
and  upon  motion  in  Arreft  of  Judgment  it  is  given 
againft  him,  or  if  the  Defendant  be  Outlawed  in 
the  Suit,  and  after  reverie  the  Outlawry  ;  in  thele 
cafes  the  Plaintiff,  his  Heirs,  Executors  orAdmi- 
niftrators  may  commence  a  new  Actipn  within  a 
Year  after  fuch  Judgment,rev  cried  or  given  againft 
the  Plaintiff, or  Outlawry  fo  reveriedjand  not  after. 

In  Debt  for  Rent,  Defendant  pleaded  Tender, 
&  uncore  frifi  ;  The  Plaintiff  having  received  the 
Money,  replied,  That  he  had  not  tendred,  and 
Verdict  pro  ^er.  But  the  Court  upon  motion  in 
Arreft  of  Judgment  agreed,  That  the  Writ  was 
abated  by  acceptance  of  the  Money,  it  not  being 
poflible  to  proceed  for  Damages  after  the  principal 
Money  received,  i  Keh.  330.  Vl.ii. 

D  4  ^ 


A  Leflbr  may  refute  to  accept  an  Aflignee  tOiba- 
his  Tenant,  atone  time,  and  yet  may  accept  him 
afterwards  when  he  pleafes,  2  Samd.  182. 

By  acceptance  of  Rent  by  the  Leflbr  of  the 
Affighee,  the  privity -of  the  Gotitractis  extinw 
guifhed,  and  the  Action  of  Debt  4gainft  the  Arfk 
Leflee  is  gon,  i  SaunJ,  240.  a  &amd,  ^.  305/  &€;; 
but  'tis  made  Qijasre,  if  it  ihould  beRent  reiferied 
upon  a  I^s^Cq  niads  of /TiihelV^vi^^i^^^-'^^i^^ 

But  after  fiich  acceptance  th«  Leflbr^  or  his 
Affignee  may  maintain  an  Action  againft  the  firft 
Leflee,  upon  his  Covjenaiitfof  p^l^ynientof  Rent, 

I  Saund.  141.  .u   ,.nc  '  .  ^  :.-"'^  ■  *  "'H  ' 

■  See  after  ?/^  Tayment. 


T Hough  it  be[  6Jdi  that  in  pkadiiag  an  Accor4> 
the  thing  given  and  received,  ought  to  be 
valuabie  and  fatisf^ctory ,  a  charge  to  the  giver, 
and  a  benefit  to  the  receiver,  yet  if  the  Defendant 
give  the  Plaintiff  a  Pottle  of  Wine  in  fatisfaction, 
and  he  agree  to  it,  tbis  is  a  good  Accord  and  Bar 
In    the  Action,  Dy?r  %  5  6.    Fitz^  Accord.  1,2,  ; ,4. 

So  an  Accord  executed  is  a  good  Plea  where  da- 
mages only  are  to  be  recovered,  although  the 
thing  for  which  the  Accord  was  made,  was  noi 
Vvorth  two  pence,  l>y^r  j^.  FLz^»  ^  Co.  Rep. 44. 
and,  9  Rep.  8c,i 80.  But  its  faid  the  fatisfaaion 
ought  not  to  be  of  any  thing,  whereof  the  Plain* 
tiff  h4d  prQperty,  Ikid.  et  vide  3  Cr(>.  55-6.  Teh.. 
124.  -  '■    ■ 

Ic  Was  refolved  per  fot..Ct4r.  That  Accord  in  all 
Actions  (wherein  the  .wrong  is  fuppoled  to  b^ 
dorte  yi  et  v^r/^/V,  w here 0;>//Kf  and  Exigent  liethat 
^omippn  J^aw)  h  #  good  Plea, :a$ in  Treipafs  and 

:    ■    '  piectmeqs 


Bjectment,  Detinue  of  Charters,  Horle  or  other 
G06&s^  for  wh6re  the  certanity  is  to  be  recovered, 
an  Accord  IS  i'good  Plea,  vUe  9  Co.  78. 

If  part  of  the  Agreement  is  not  performed^  ths 
plea  Js  ill,  I  Cm  195. 

A«^d  th*  fafeft  wkf  of  pleading  an  Accord,  is  to 
plead  it  by  way  of  fatisfa(5ion,  and  not  of  Accord 
dnly-;  and  yoti- need  fay  no  mor^,  but  that  the 
Defendant  had  paid  the  Plaintiff  y  s.  &c.  in  full 
iatfsf^ccion  of  the  ftid  Accord,  which  '  5  iv  the 
Platiitiff  received,  &cyEt  fi  A^wn.  9  Co\  80.  &€, 

amenBmcnt 

B  YGlyn  Chief  jmkey  Pafch:  i6p,  B.  S.  After 
a.  Plea  is  put  in  unto  a  Declaration,  and  before 
entry  of  the  Proceedings  upon  the  Roll,  the  De* 
daracion  may  be  arherided  by  the  confenr  of  the 
Attorneys  on  both  fides,  or  with  the  leave  of  the 
Court,  by  motion  in  Court,  or  ^c  the  Side  Bar. 

Thac  the  Plaintiffiuay  amend  his  Declaratioiqia 
matter  of  form^  aftet^  general  IfTu^  pleaded"  be- 
fore Entry,  without  paying  Gofts,  or  giving  Im- 
parlance; but  if  he  amend  the  Subftance,  then 
he  muft  pay  Cofts,  or  give  Imparlance,  at  his  Ele- 
ction 5  but  if  he  amend  after  a  fpecial  Plea  plead- 
ed, then  he  muft  pay  Cofts,  although  he  would 
give  Imparlance,  Fa/cb.  xi  CarolifecundilkegiSj  per 
Magifirum  Live  fay  ^  ii^  alios  Clericos.    '  •  '  ^ 

Nota>^  In  all  Rules  where  there  is  mention  made 
of  Cofts,-  the  intent  of  the  Rulp  is,  to  pay  fuch 
Cofts  as  the  Secondary  fhall  tax. 

That  the  Plaintiff  may  amend  his  Bill  upon  the 
File^  at  any  time  before  the  Plea  pleaded,  bur  not 
afterwards  without  motion  of  Court,  Pafcb.  ir 
P^r.2.  B^egis,  fcr  Magifirtim  Livefny^  d^  alios  Uericos. 

On- 


4^      C6ep?aaEtcailBlefftffcr;  Or, 

Original  Writs  are  not  amendable  at  the  Com- 
mon Law,  for  if  the  Writ  be  not  good,  the  Party 
may  have  another,  HtU.  z%  Car,  B^  R,  And  it  is 
i/^ngtrous  to  alter  the  foundation  of  things.  But  by  the 
Statute  of  8  H.6.  The  default  of  the  Clerk  is  in 
many  cales  amendable.  See  3  H.  6.  chap,  1 1  and  1 3. 
g2  H.  8.  chap,  I  5. 

The  leaving  out  of  the  Attorneys  Name  in  the 
Imparlance  RoH  is  amendable  upon  a  motion  made 
to  the  Court  to  have  leave  to  do  it,  but  not  with* 
cut  leave  of  the  Court ;  fo  that  the  Attornies, 
Name  be  not  left  out  in  the  Iflue  Roll,  for  then  it 
is  not  amendable,  Hill.  21  Car,  B.  R.  When  the  Ijjite 
Roll  is  made  uf,  then  the  Record  is  ^  perfe^  Record^ 
and  it  o^ght  not  to  he  amended  in  that  paxt^  for  th^ 
ii^ould  be  to  alter  the  Iffiig.  lcf^t> 

NotCy  After  Tryal,  and  before  judgment,  and^a 
Rocor dat um  fuit  cmr&d,  the  Plaintiffs  Attorney  filled 
vp.  the  Blanks  for  the  day  and  year  in  the  Impar- 
lance Roll  without  leave  of  the  Court,  and  held 
good  ;  but  if  a  Recor datum  fuit  had  been  en t red, 
%hcn  it  could  not  have  been  done  without  leave  or 
ihe  Court  ^  but  the  Court  may  if  they  think  fit 
^mend,  IVorJleys'^s  Cafe  m  Latch ^  1 54$  1 5  9,  i  f^. 

If  \n  a  Replevin  the  Avowant  do  amend  his 
Avowry  beiore  the  Term,  and  do  pay  Cofts,  the 
plaintiff  ought  to  plead  in  Bar  to  his  Avowry  pre^ 
f^ntly  i  but  if  he  pay  no  Cofts,  he  is  not  bound  to 
plead  in  Bar  to  the  Avowry  until  the  next  Term, 
%iCar.  B.  R.  For  hj  accepting  of  Co fis,  he  hath  dif 
fenpd  Ttvith  th?  fault  in  pleadings  o^hich  was  amend- 
:?d,  and  Jo  he  ought  not  to  delay  the  other  Tarty, 

And  by  the  late  Act  for  amendment  of  the  Law, 
The  Plaintiff  in  a  Replevin  in  any  Court  of  Re- 
cord, with  the  leave  of  the  fame  Court,  may  plead 
as  many  fever^l  matters  thereto,  as  he  (hall  think 
p^ceifary  for  his  delence-  Provided 


provided,  that  if  any  Aich  matter  (hall  upon  d 
Demurrer  joined,  be  judged  infufficient,  Coftsfliall 
be  given  at  the  difcretion  of  the  Court:  Or  if  a 
Verdict  (hall  be  found  upon  any  Iffue  in  the  fald 
Caufe,  for  the  Plaintiff  or  Demandant,  Cofts  fh^ll 
be  alfo  given  in  like  manner,  unlefs  the  Judge  who 
tried  the  faid  Iflue,  fliall  certify,  that  the  (aid  De- 
fendant or  Tenant,  Plaintiff  in  Replevin,  had  a 
probable  cajufe  to  plead  fuch  matter,  which  upon 
the  faid  Iffue  (hall  be  found  againft  him. 

The  (ame  liberty  as  above  for  a  Plaintiif  in  Re- 
plevin, is  allowed  for  any  Defendant,  or  Tenaric 
in  any  Action  or  Suit,  fubject  to  the  faid  Fro- 
vifo. 

Any  fault  in  pleading  which  would  be  amend- 
able if  the  Gaufe  were  depending  In  Sin  inferioUr 
Court,  may~  be  amended  where  the  Caufe  depends 
in  a  fuperieur  Court,  but  not  ^  contraj  21  Car,  B» 
R,  For  inferiour  Courts  are  precijelj  to  keep  their 
Forms  in  T leading;  and  if  they  Err^  thts  Court  will 
net  Jt^ffer  them  in  many  Cafes  to  amend  their  Pleaa^ 
ings. 

Where  twofeveral  Perfbns  join  in  one  Declara- 
tion, and  one  of  them  die,  pending  the  Suit,  be- 
fore Judgment,  the  Declaration  cannot  be  amend- 
ed by  ftriking  out  of  the  dead  Party,  but  the  other 
Party  that  furvives  muft  have  a  new  Writ^  the 
Action  being  abated,  Trin.  zi  Car.  B  R,  For  the 
death  of  one  of  the  Plaintiffs  doth  abate  the  IVrit^ 
and  where  the  Writ  is  abated^  the  Declaration  is  not 
dmendahle:  But  now  by  the  Statute  of  i^Car.\. 
chap.^.  It  is  enacted,  7'if^f  the  death  df  neither  Party >, 
between  the  Verditl  and  the  Judgment ^  jJjall  not  here^ 
dfter  be  ajfigned  for  Error,  fo  as  fticb  Judgment  H 
entred  withm  two  Terms  after  fuch  Verdt^, 


A  plea  may  be  amended  upon  giving  of  notice 
thereof  to  the  other  Party;  and  paying  of  Cofts, 
if  the  Plea  be  only  in  Paper,  but  if  it  be  entj^ed; 
in  Parchment,  it  cannot  be  am  ended,  for  tb^njt 
it  a  Plea  upon  Record,  MkL  ix  Car,  B,  R.  Atfd) 
J^£cords.  ought  not  to  he  am.ended  in  material  thi&gs^ 
fueh  as  a  THea  is^  for  this  woMbe  to  make  it  amf^^f^i 
Kecord,    ■  .  ■  >■  ' 

The  Court  of  the  ^em\  Bench  will^not  amend 
a  Tranfcript  of  a  Record  removed  thither  by  W5 
Writ  of  Error  out  pf  an  inferior  Court,  but  they 
^111  amend  a^Record  removed  thither  out  of  tlooj 
Common  Vleas,  by  the  Recprd  in  the  C<>«»?»(?«  Tleas^ 
if  they  fee  caufe,  Mich,  x  x  Car»  B.  Rt  For  if  they, 
jho^ldi  this  'ivould  beget  much,  trouble  to  this  Court, 
which  the  Dignity  of  this  Court  will  not  fuffer. 

If  the  Plaintiff  clefire;to  alter  his  Declaration,  k 
is  in  the  Election  of  the  Defendant  to  take  Gpfts 
of  the  Plaintiff,  and  to  let  him  amend  hisDeclar 
ration,  or  to  refule  to  take  his  Cofts,  and  to  imparl 
to  the  next  Term,  zzCar^  B.  R.  and  i6$o,  B»S* 
For  in  fo  doings  the  Defendant  is  at  no  prejudice  by  the.^ 
Amendment  ^  for  if  he  7ijilly  he  may  imparl  to  a:dvife 
zf f  on  a  Vlea^  fitting  the  Declaration  fo.  amended^  or  if 
mere  he'  no  caufe  offered  by  the  Amendment  for  him  td^^ 
4tdznfe^  then  he  way  take  the  Cofts  and  plead. 
"'  A  Retorn  upon  aL-Habeas  Corpm-t  or  upon  a  C^r- 
ffiorari  to  remove  Orders  of  Selfions.of  the  Peac^^ 
^e.  cannot  be  amended  the  Term  after  ^heRer- 
tbrn  is  made,  but  it  may  be  amended  the  feme, 
l^rm  in  which  it  is  made,  HiII.  ziCar,  B»  R,  For 
pht  I'erm  after  the  Retorn  they  are  fiUd^  and  upon  Re^- 
cofdi,  but  the  fame  Term  wherein  they  are  retorned,  is 
ttfuaUy  given  by  the  Court  to  amend  and  make  fuch  Rer 
torns  ferfeB  if  they  be  Errcneons,  the  Term,  being  but 
^pe  doy  in  Lav?  .^  but  in  th^  fame  Term  the  Order,  Com- 
K  mltment 


ihhhfent  or  IndiSiment  tt  [elf  retomed,  ts  not  ameKU^ 
able,  only  the  Caption,  Faulkndr's  Cnfey  Siaund.  'is- 
chap,  249. 

The  Clerk  bf  the  Pe^ce  may  ahiend  an  Irtdid- 
ment  removed  into  this  Court  at  any  time,  during 
the  Term  in  which  ircamein  here>  but  afterwards 
k  cannot  be  amended,  Hiil.  i^Car.  B  R.'For'flje 
fame  reafons  as  above frid  ,  butQil.  If  the  retern  ofs 
Mandamus  be  amendable  after  tt  h  filedy  though  -m 
the  fame  Term,  for  that  fuch  Amendment  hath  f oim" 
timei  been  granted,  and  frequently  denied. 

The  Plaint'fFmay  amend  his  Declaration  tto* 
It  be  feven  years  pad  11  nee  he  declared,  ifitbebiii: 
in  Paper^  Hi^:  z^Cdr,  B.R,  paying  Cofisy  wf^ffsr^ 
ing  the  Defendant  to  imfarl  t'tU  the' next  Term  after  ^ 
for  the  Defendant  is  no  more  prejudiced  ther eh f,  ^^ot-^ 
^ithftanding  the  anti<juity  of  the  Declaration^  than  if 
the  Declaration  were  but  of  the  Term  next  preceeJing, 

A  Declaration  grounded  updn  an  Original  Writ 
cannot  be  amended  if  the  Writ  be  erroneous  ,•  but 
if  it  be  upon  a  Latitat ^  or  Bill  of  Middlefex^  Ic 
may  be  amended,  Fafch.  24  Car.  B.  R.  'Becaufe  the 
Writ  uf  on  which  it  is  grounded^  if  it  he  erroneous  r4  not  . 
amendable,  and  fo  it  fuppofed  the  Writ  "ivas  erroneom^ 
But  a  Declaration  in  r/6e  Queen's  Bench  is  not  ground^ 
edon  the  Luksit, or  Bill  ofMiddlQ^QX^andtheTlainfiff 
u  at  large  to  declare  as  hejleafeth. 

When  a  Tranfcript  of  a  Record  removed  out  of 
the  Common  Vleas  Coutt  is  to  be  amended  hcre^ 
the  Clerk  in  the  Common  Pleas  is  by  Rule  of 
Court  to  bring  in  the  Original  Record  out  cf  the 
Common  Fleas  into  this  Court,  that  the  Tranfcripe  ' 
may  be  here  amended  by  the  Record  ir  felf,  Trm, 
^^Car.  B,R.  For  every  Court  'w til  only  trujl  their oWn 
Officer Sy  with  the  Records  of  their  Court ^  who  are  at"- 
countable  to  them  for  their  AUions^  and  are  punifliahh 

by 
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hy  thm  fer  their  Mifdemeanours^  and  with  fuch  Per* 
foni  Records  are  only  to  he  trufied. 

The  Clerk  of  the  Aflizes  may  amend  the  Vofiea 
by  his  Notes,  if  it  be  miftaken^  after  that  he  hath 
retorned  it  into  this  Court,  Trin.  14  Car,  B.  k.  For 
fuch  faults Jhall  he  [aid  to  he  hut  vitium  fcriptoris,  and 
not  the  Errors  of  the  Parties. 

After  the  Parties  have  joined  in  Demurrer,  the 
Demurrer  may  be  amehded  if  it  be  but  in  Paper, 
JFafch.  24  Car,  B.  R.  By  the  leave  of  the  Court,  or  the 
^onjent  of  the  Parties  concerned. 

A  Pofiea  may  be  amended  by  the  Record  in  fuch 
things  whereby  the  amendment  may  not  bring  the 
jury  within  thecompais  of  an  Attaint,  Trin.  z^Car. 
$.  R.  For  fuch  Amendment  would  he  mifchievous^  and 
the  Lam  takes  care  to  prevent  Mifchiefs. 

A  Record  may  be  amended  in  a  fmall  matter 
after  lifue  joined,  fo  that  thereby  the  Plea  be  not 
altered,  Trin.  24  Car,  B.R  Nor  the  Record  much  de- 
faced therehy  ;  for  Records  ought  to  he  fair  and  f  lain  to 
he  read, 

A  Record  may  not  be  altered  by  confent  of  the 
Atrorneys  on  both  fides,  without  a  Rule  of  the 
Court  J-  and  if  it  be,  if  the  Party  grieved  thereby 
will  inform  the  Court  of  it,  the  Court  will  order 
%Q  make  the  Record  as  it  was  before  the  amend- 
ment, and  will  punifli  the  Attorneys,  3  Julij  i6^c 
B.  iS.  Fer  the  Judges  have  the  prime  Cufiody  of  the 
Records  of  their  Court,  and  they  are  to  be  ordered  hy 
their  Dire8ions^  as  heing  things  of  a  high  nature^  m 
refpeB  hoth  of  the  Common-wealthy  ayid  alfo  of  pri- 
vate Irjterefl  in  the  Parties  concerned. 

If  the  Plaintiff  amend  his  Declaration,  though 
it  be  by  the  Rule  of  the  Court,  yet  the  Defendant 
may  plead ^/^w^^uo ;  elfe  it  might  he  mifchtevous  to  him, 
for  the  Amendment  may  make  a  good  flea  had. 

Th^ 


The  Imparlance  Roll  cannot  be  amended  by 
the  Plea  Roll,  but  the  Plea  Roll  may  be  amended 
by  the  Imparlance  Roll^  Mich.  22  Car,  B.  R.  Fof- 
the  Imparlance  RoH  fsfirB  madcy  and  is  the  Warraitiof 
the  Plea  Roll. 

The  Court  amends /<«//^  Latin  an  J  Forms  in  Bills 
prefented  unto  them  by  the  Grand  Enquefts  fey 
their  confents,  but  they  may  not  alcer  matters  of 
fubftance  in  them,  Mich.  %i'Car.  ^.  R.  his  fuffi^ 
cienifor  the  Grand  Enquefi  to  find  the  Matters  of  juh^ 
fi-ance  well ;  for  though  they  he  ufually  Men  of  good 
Rank  and  ^aUty^  ya  It  is  not  intended  that  they  art 
always  good  Clerks^  or  learned  in  the  Law, 

The  PlaintifFmay  amend  his  Declaration  ^ft^f 
the  Defendant  hath  pleaded  to  it,  paying  Gofts  if 
it  be  not  entred  ^  but  if  he  do  amend  it,  the  De^ 
fendant  may  alfo  alter  his  Plea  if  he  wilU  MitK 
zxCar.B.R. 

Any  Iflue  entred  upon  Record,  may  upon  leave 
by  the  Court  be  amended  in  a  (mail  matter,  but 
not  in  a  material  thing,  or  in  that  which  will  de* 
face  fhe  Record,  HilL  21  Car.  B.  R.  For  the  former 
would  be  to  make  another  Record  of  it,  and  the  latttf 
would  be  to  deface  the  Record^  neither  of  which  tht 
Lawldllows. 

A  thin^  that  is  amendable  by  Statute,  may  be 
amended  in  a  fuperior  Court,  before  it  be  ameild- 
cd  in  the  inferior  Court,  if  the  matter  be  apparent 
and  needsno  examination,  HiU.  22  Car.  B.  R. 

ThQ  Statutes  of  Jeofails  are  now  adjudged  toet- 
tend  to  inferior  Courts.  Walwyn  and  Smithy  Fhylef 
and  Bofon,  B,  R.IV.&M. 

By  the  late  Ad  for  the  amendment  of  the  h^^^' 
4  C^  5  Ann<s  Regina^  It  is  Enaded,  That  all  Sta^ 
tutes  of  Jeofails  (hall  be  extended  to  Judgments^ 
which  fhali  no:  any  time   afterwards  be  entred 

upon 
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Upon  conieflioni  Nihil  dicif  bv'^H>nfum  InforMt us ^' 
in  anyGoiirt  of  Record,  and  t4>  fucii  ^li^ment  (hall 
i)6  recovered,  ttbr  any  Judgment  aipfefiti  any  Wric 
of  Inquiry  ot  Damages  execufed  thereon^  be  ftay'ci 
or  reverfed^  for,  or  by  reafon  of  any  imperfectioBj 
omifTion  3  defdJ^^  niatterv  ck*  tKIng  whatfoever^ 
which  (hould  have  been  a^ded  ^itid  Cured  by  i^hy 
t>f  the  fatd  Statutes  of  Jebfmhi'^^cafQ  si  Verdict 
of  twelve  Men  had  been  given  in  the  ftid  A(?t:iph 
or  Suit,  fb  as  th^re  be  ah  Origillai  Writ  or  Btlf, 
and  Warrants  of  Attoxney  duly  fiied  according 
to  the  Law  as  isnowufed.  Alio,  That  thisraid 
Ad  and  all  the  Statutes  of  Jeofails  (hall  exrend-tb 
all  Suits  in  aAy  of  her  Majefty^sGoufts  of  Reeoi^d  at 
WefiminfeXy  for  recovery  of  any  Debt  immedi'atl^ 
owing,  or  any  Revenue  belonging  tb  her  Majeily^ 
her  Heirs  or  SucceflbrS)  and  ftall  alfo  Extend  t6 
all  Courts  of  Record,  in  the  Counties  Paiatm^  c^ 
LaKcafier^ChefterSLnd  Durham ,  stnd  th^  Piincipalitj 
ct  Wales,  and  to  all  other  Courts  of  Reoofd-withi 
in  this  Kingdom.  -  -  •  .  :  r    i..,:i--:i- 

A  plea  cannot  be  amended  after  the  P^lea  is  de^ 
murred  unto,  nor  after  Iffue  joined,  Mich,  xf  "Cari 
B.  R^  For  that  were  to  go  backwards^  and  to  bin*' 
der  the  Plaintiffs  proceedings,  which  the  Law  will' 
not  fuffer;  yet  if  the  Demurrer  be  p6t  in  Pa^r, 
though  it  be  two  or  three  Terms  after  the  Plea  wa§  . 
demurred  unto,  the  Demurrer  thay  be  amended,  ^ 
if  the  Party  demurring  will  pay  Coftsy  though- 
the  other  Party  have  joined  in  DemCirrer,  ii  No'u, 
j6^0.  B,  S,  For  by  faying  of  Cofts  the  Phintijf  re- 
ceives fattsfaclion  for  his  delay y  and^difftnfeih  witb 
the  proceedings  in  Cohrt. 

A  Retorn  of  a  Habeas  Corps  may  be  amended 
in  matter  of  form  only,  the  iimt  Term  the  Re 
torn  was  made,  but  not  afterwards,  Tr/??.  id'^i.B 
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5.  It  way  not  he  amended  in  matter  of  fuh fiance^  for 
this  would  be  to  make  another  RetoHf. 

It  was  not  the  ancient  courle  of  Pra6lice  to  bring 
the  Original  Record  out  of  the  Common  Vie  as  in- 
to this  Court  to  amend  the  Tranfcript  thereof  by, 
until  this  Court  had  agreed  it  fhould  be  amend- 
ed. This  was  obferved  to  avoid  needle fs  charge 
which  might  otherwfe  fall  out  to  the  Client,  Pafch. 
1652.  B,  Sufi  by  bringing  the  Record  hither  to  no  fur- 
fofe. 

If  the  Common  Fleas  do  amend  a  Record  there, 
which  isnoramendab'eby  Law,  this  Court  is  not 
bound  to  receive  the  Record  fo  amended,  but  will 
refufe  it,  7r/V».  i6^z.  B,  Super.  For  this  is  the 
fupreme  Court y  and  will  take  notice  of  the  Proceedings 
of  other  Courts  no  farther  than  they  agree  "with  the 
Law. 

After  the  Plea  pleaded^  and  the  Jury  returned, 
the  Defendant  may  not  alter  his  Plea  without  mo- 
ving of  the  Court.  But  before  the  Jury  is  retorn- 
ed,  if  the  Declaration  and  the  Plea  be  only  in 
Paper,  the  Party  may  by  Rule  of  the  Court  amend 
his  Declaration,  paying  Cofts^  or  giving  an  Im- 
parlance, by  Heme  Secondary  f  Mich.  i6j^.  B,Sup. 
For  the  Jury  is  returned  to  try  that  was  joined 
when  they  were  retornedy  which  they  cannot  do  if  it 
be  altered.' 

A  Writ  of  Error  retorned  and  filed  cannot  be 
amended,  becaule  that  would  be  an  alteration  of 
a  Record,  which  the  Law  will  not  admit* 

For  a  farther  fatisfadion  concerning  this  Head 
of  Amendment  of  Declarations^  &c.  See  Compleat 
[Attorney  and  Sollicitor^  and  fee  after  tit.  Declaration. 

And  for  other  Amendments  by  Statutes  of  A- 
mendments  and  Jeofails.  See  Mr.  Danvers,  his 
General  Abridgment^  tit*  Amendment, 

E  attact) 
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AN  Aitachment  was  denied  to  be  granted,  for 
the  breach  of  a  Ruleof  Court^  had  by  con- 
lent  jor  the  performance  of  an  Award,  for  this   j 
Court  will  not  try  (uch  Iflue  (as  Award  or  no  A- 
ward)  by  ABidaWts,  Rajm.  35.  vide  1  Keb,  130.  &  \ 
1 3  8.'  d^  2  Keb,  21.  ^75'.  Sed  vide  1  Keb.  585-. 

Where  an  Attachment  was  granted  for  not  obey» 
ing  an  Award   made  by  Rule  of  Affizes,    which    j 
was  afterwards  made  a  Rule  of  this  Court.  Sed  ' 
^ide  ezmd  645".  P/.  78^"  ^  Keb,  446. 

i£a  Rule  of  Court  be  made  bewixt  the  Plaintiff  - 
and    Defendant  by  their   content ,  although    the 
Court  would  not    have  made  this  Rule  without 
fuch  con  fen  t,   yet  if  either  Party  will  not  obey  ' 
this  Rule,  the  Court  will  grant  an  Attachment   ' 
againft  him  that  obeys  it  not^  if  the  other  Party 
deiife  ir  •  for  this  difobedience  to  the  Rtilb,'  is  a 
trifling  with  the  Courr^  and  a  flighting  and  con- 
tempt  of  their  Authority,  to  which  by  their  con- 
fent  they  had  formerly  (ubmitted.    In  a  Cafe  be- 
twixt Middleton  Plaintiff,  and  Sir  John  LentkalDQ- 
fendant,  upon  a  Rule  made  by  confent,   that  Sir 
John  Lentkal  fliould  leal  a  Releafe  of  Errors  upon 
a  Judgment,  Jan.  27.  Hill  l^5'5'.  B.  S.  ^ 

An  Attachment  may  be  granted  againft  cne  thfit 
flands  indided  of  common  Barretry,  and  wi.l  noc 
pkcid  to  the  hididtment^  Trin,  1 9  Can  B.  R.  For  his 
contempt  to  the  Court. 

This  Court  will  not  grant  an  Attachment  a- 
g.iinft  one  for  difobeying  an  Order  made  by  Ju- 
itices  of  Aflize,  unleia  the  fame  be  made  an  Or- 
der oi  this  Court,  Mich.   25  Car,  B*  R,  For  that  is 

no 
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nocontemft  to  this  Courts   hut  to  the  Judge  that  made 
the  Order. 

An  Attachment  may  be  granted  againft  the 
Party  that  hath  agreed  to  a  (pedal  Ve reiki,  and 
doth  refufe  to  pay  his  part  of  the  Coftc  expended 
upon  theXryalj  Mick  2^  Car.  B.i^.  orfor  refufing 
to  bring  it,  when  agreed  upon,  into  Court,  Hill. 
U^49.  x6  Jan,  Sa^turday.  V'afch.  x;  Car.  B.  R.  For 
every  of  thefe  is  a  contempt  to  the  Court.    ' 

An  Attachment  is  not  to  be  granted  againft  an 
Attorney  for  refafing  to  obey  an  Order  made  by  a 
Judge  of  this  Court  in  his  Chamber,  for  this  is  no 
contempt  to  the  Court,  becaufe  (uch  an  Order  is 
not  to  be  accounted  for  a  Rule  of  Court,  Mich. 
x%  Cdr.  B.  R.  Except  it  he  entredy  for  the?2  it ^s  a  Rule 
ofCeurt,  to  Tvhich  the  Court  expels  obedience  to  be 
gi'ven. 

An  Attachment  was  granted  againft  Ccmmiffi- 
oners  of  Sewers^  for  proceeding  after  Certiorari  di- 
re<Sled,  Raym.  \Z6. 

An  Attachment  may  be  granted  againft  Juftices 
of  the  Peace,  for  proceeding  upon  an  Indid-mene 
after  a  Certiorari  out  of  this  Court  is  delivered  un- 
to them,  to  remove  the  Indictment  hither,  Htlh 
25  Car.  B.  R.  Thts  hath  been  often  done^  and  jufily  ^ 
for  the  Authority  of  this  Court,  is  not  to  he  flighted  by 
Inferior  Authorities.  Vide  Sciles  Rep.  359.  Staples's 
Cafe. 

The  Rule  was,  That  5?^p/^i  be  examined  upon 
Interrogatories,  and  make  a  Retorn  of  the  Cer- 
tiorari  Monday  next,  and  that  he  reftore  the  Fin^ 
fetupon  the  Party.    Mich.  1652.  B.  S. 

An  Attachment  was  granted  againft  one  of  the 
Parties,  to  a  Suit  in  this  Court,  for  perfwadingtha 
Jurors  retorned  to  try  the  Jifue  in  quefiion,  not  to 
appear  at  the  Day,  upon  pretence  that  he  had  ob- 
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Proceedings  in  the  Suit,  15-  OB.  16^0.  S.  S.  For 
thereby  he  laboured  to  ohflruB  the  Proceedings  of  the 
Court  by  fubtiltj  and  falfhoody  which  are  odiota  in 
Law. 

If  an  Attorney  undertake  to  appear  for  one,  and 
afterwards  refufeth  to  do  it,  the  Court  will  grant 
an  Attachment  againft  him  for  his  foul  Practice^ 
TafcL  2  5  Car.  B,  R,  In  trifiing  with  the  Court ,  and 
ahufing  the  Clienf. 

The  Court  will  not  grant  an  Attachment  againft 
one  for  difobeying  a  Rule  of  the  Court,  except  it 
be  proved  that  perfbnal  notice  was  given  to  him 
of  the  Rule,  Trin,  24  Car,  B,  R.  viz.  Where perfofial 
notice  is  requifite. 

A  Rule  of  Court  was  made,  inf  Smith  verfus 
the  Earl  of  Dorfet,  for  the  Plaintiff  to  have  Pof- 
feflion,  and  the  Plaintiffs  Cattle  being  driven  off 
from  the  Land,  the  Court  upon  motion  conceived 
it  was  putting  the  Party  out  of  Poffeffiofi,  and 
therefore  ordered,  that  the  Defendant  fliouldihew 
Caufe,  why  an  Attachment  fhould  not  be  grant- 
ed, Stil.  Rep.  XI  J.  'vide  Eund.  318. 

if  one  Arreft  another  upon  a  Latitat^  and  then 
convey  him  into  a  Corporation,  and  Arrefts  him 
again  there,  and  proceeds  not  againft  hirri  upon 
the  Latitat^  but  in  the  Corporation,  an  Attachment 
lies  againft  him  for  abufing  the  Procefs  of  this 
Court,  and  making  it  a  Stale  to  another  intent, 
%j  Nov.  165-0.  B.  Sup  Stiles  Rep.  239.  int.  Brian 
and  Stone. 

An  Attachment  doth  not  lie  againft  a  Corpo- 
ration, but  if  it  be  granted  nijt,  and  the  Corpora- 
tion will  not  reftore  a  Member  ;  the  Court  will 
grant  a  reftitution,  Ra}m,  j^z,  'vide  2  Keb.  J. 

If 


If  one  take  out  a  Latitat  againft  another,  and 
have  no  caufe  of  Action  againft  him,-  the  Party 
may  have  an  Action  on  the  Cafe  for  ir,  Stiles  Rep, 

212.      ■  ,,       ,      ,  . 

In  a  Cafe  where  the  Court  was  inform'd  upon 
an  JffiJavit^  that  one  Lamh  had  arrefled  Duff,  af- 
ter a  Verdict  found  for  Lawlf  againft*D»/;  to  the 
intent  that  he  might  have  him  in  Cuftody,whea 
the  Judgment  was  entred  againft  him,  the  Court 
faidjTake  an  Attachment,  irhe  will  not  difcharge 
the  Party,  or  elfe  let  him  fhew  Caufe  to  morrow 
why  he  will  not  difcharge  him.  iJem  21  r,  a  1 2. 

See  Attachment  againft  the  May  or  of  Neji/her- 
rji  for  ilTuing  out  Execution  againft  a  Judgment 
given  there  after  a  Writ  of  Error  brought  and 
allowed  there,  StiL  Rep.  ^21. 

One  took  a  Latitat  out  of  this  Court,  and  ar- 
refted  the  Party,  and  refufed  to  take  Baiiof  him, 
but  carried  him  into  another  Liberty  to  charge 
him  with  an  Action  there  h  and  a  Court  being 
moved  for  an  Attachment,  for  abufing  the  Pro- 
cefs  of  this  Court,  it  was  granted  mfi^  &c,  StiL 
Rep.  345. 

Upon  an  Affidavit,  that  the  Debt  was  above 
40  X.  and  divided  into  feveral  Actions  in  a  Aourt 
;paron,-  Court  awarded  a  Prohibition  and  an  At-- 
tachmeitt,  unlefs  caufe  (hewn,  i  Keh.  260, 

This  Court  will  make  no  Rule  for  an  Officer 
thereof  to  be  paid  his  Fees,  before  he  have  dif- 
patched  his  Cii.ents  Bufmefsj-  but  if  tht  Glienc 
will  not  pay  him  his  Fees  after  he  harh  done 
his  Bunnefs,  the  Court  will  grant  an  Artachment 
againft  him,  by  Roll  Chief  Jufiice.  For  ait  bough  the 
Officer  may  have  an  Ad  ion  to  recover  hts  Fees,  yet 
tms  IS  not  j litis fa8 ion  for  difoheying  the  Orders  ofiht 
Court y  'which  fs^  for  evjgrj  -Client  to   fay  the  h^ovm 
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Jpees,  Tvhich  are  not  due  till  the  Clients  Bupnefs  is  dij- 
patched. 

An  Attachment  lies  agaift  the  Parties  that  will 
not  pay  fuch  Cofts  as  are  taxed  by  the  Matter  of  the 
Office  of  this  Court,  ii  Car.B.R.Forit  is  the  taxing 
of.  the  Court  1  though  done  by  the  Officer  y  and  the  refu- 
fal  to  pay  thenty  is  a  Contempt  to  the  Courts  and  not 
to  the  Officer, 

An  Attachment  was  granted  againft  the  Defen- 
dant, for  not  confefling  Leafe  Entry  and  Oufter 
in  Ejectment,  1X^^.502.  P/.  61. 

Note^  Before  an  Attachment  will  be  granted, 
an  Affidavit  in  Writing  muft  be  made  of  ferving 
the  Party  perfonally,  and  demanding  of  the 
Money  taxed  upon  the  Rule,  by  fome  Perfon  who 
had  Authority  from  the  Perfon  to  whoni  the  fame 
was  payable,  to  receive  the  fame,  V 
'  f  An  Attachment  was  granted  againftohe  fof  pro- 
ceeding in  an  Inferior  Court^  notwithftanding 
that  a  Habeas  corpus  iffued  out  of  this  Court,  and 
thereupon  a  Superfedeas  aifo  was  granted  to  ftay 
the  Proceedings  there,  and  an  Amercement  fet 
upofi  the  Party  that  was  ro  return  of  the  Habeas 
corpus  for  not  making  a  return  of  it,  21  Car. 
B.  R:  For  where  the  Authority  of  this  Court  doth  inter- 
fofe^  there  all  Inferior  Authorities  are  to  ceafe  to  aS^^ 
and  to  be  affijiant  to  this  Court  in  what  they  are  requi- 
red in  the  profecution  of  the  Caufe  here, 

iiVfome  Cafes  the  Court  doth  not  ufe  to  grant 
an  Attachment  agalnfl:  Perfoas  for  Mifdemeanors 
done  againft  the  Court,'  but  will  fend  a  Tipftaif  of 
tho.  Courc  to  bring  in  the  Offender,  'viz.  If  the 
Party  live  in  ornear  the  Town^  ^I  Car.  B,  R,.  For 
this  is  the  readier  way  f<?  bring  in  the  Tarty, 

An  Attachmeht  was' granted  againft  a  Sheriff, 

for  refufisg  to  bring  Moneys  into  the  Court  whicli 

,  •     '  ■  '  ■  ■ '      ^    '  he 
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he  had  levied  upon  an  Execution, and  was  order*d> 
by  the  Court  to  bring  it  in^  Mtch.i'L  CarM.R.  For 
the  Sheriff  is  an  Officer  ef  this  Court, 

The  Court  was  moved  for  an  Attachment  againO: 
the,  Sheriff  of  Chefter^  who  retorn'd  ^£  fieri  fech 
upon  a  Teftatum  Fieri  fac\  but  that  they  remained 
in  his  Hands  fro  defeBu  empsrum.  Hereupon  a 
Venditioni  exponas  iffued, of  which  he  made  no  Re- 
torn,  nor  any  Satisfad:ion  to  the  PlaintifFj  and 
for  that  an  Attachment  was  granted^  RajmAji. 

Generally  an  Attachment  doth  lie  for  any  con- 
tempt done  againft  the  Courr^  Hill,  zi  Car,  B.R, 
For  the  Court  will  uphold  its  Authority. 

An  Attachment  was  granted  againft  one  for  ti* 
king  out  of  an  Execution  without  any  Judgmer.t 
to  warrant  it^  HiL  22  Car,  B,  R,  This  was  foal 
TraSlice^  and  an  ufurpation  upon  the  Authority  cf  the 
Court, 

An  Attachment  doth  lie  by  the  Kale  of  (this 
Court,  upon  motion,  for  not  making  a  re/orn  of 
a  Hah.  corpus  upon  a  Tluries  Hak  corpfisiiVdcd  fonlu 
Hill,  zt  Car.  i>\  R,  For  this  appears  to  he  a  high  con- 
tempt in  refufi?7g  fo  often  to  obey  the  Wocefs  of  this 
Court. 

The  Court  was  moved  for  an  Attachment  a- 
gainil  the  Sheriff  of  Stafford  [l)ire,  i'or  making  a 
frivolous  Recorn  of  an  Hakai  cm-pus^  z^Iz.  Tlurc 
the  Committee  for  poor  Prifoners  had  orderedg 
he  fhould  not  bring  tho  Body  till  chey.had  con-. 
fulted  the  Lord  Chief  Jufticel  lioli  Chief  Juftice 
laid)  Take  a.n  alias  Habeas  corpus  wicli  a'painci 
80  /.  ^Stll.Rep.  42.2. 

An  Attachment  was  granted  againftoneTcr  Ar- 
reftin^^  one  three  feveral  times  upcn  L^tifnts  x^k^n 
cut  of  this  Court,  for  one  and  thefsme  caufeVand 
not  proceeding  againflthe  Party  arreftcd  upoany 
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of  them.  Hi//.  izCar.  B.  R.  For  this  was  to  ufe  the 
Authority  of  this  Court  meerly  for  vexation. 

An  Attachment  was  granted  againft  two  Bailiffs 
for  arrefting  the  Tenants  oi  on^Glover-i  upon  a 
Latitat  out  of  this  Court  upon  the  Lords-day,  when 
they  might  have  done  it  as  eafily  upon  any  other 
day  of  the  Week,  x;  Car»  B,  R,  The  Common  Law  ' 
is  tender  of  keeping  the  Lords-day. 

An  Attachment  was  granted  againft  a  Bailiff  for 
executing  of  a  Procefs  of  this  Court  againft  the 
Rule  of  the  Court,  Tafch,  2'^  Car,  JS.  Ri  having  no- 
tice of  the  Rule.  For  this affedred  a  wilful  contempt. 

An  Attachment  was  granted  by  this  Court  a- 
gainft  a  Bailiff  of  a  Liberty,  who  on  a  Latitat  had 
arrefted  the  Defendant  and  taken  Sureties,  and 
retorn'd  a  Cepi  corpus,  but  never  brought  in  the 
Body,  but  combining  with  the  Defendant  let 
him  go  at  Liberty,  &c.  Raym.  193* 

Granted  againft  a  Bailiff  for  driving  a  Diftrefs 
into  a  Franchife,  and  would  not  fuffer  Replevin 
of  them,  I  Kth»  804.  P/.  72. 

If  one  be  endided  for  Perjury,  and  the  Witnef* 
Jes  to  prove  the  Perjury  be  ferved  with  Procefs  to 
appear  at  the  Trial,  and  will  not  appear,  where- 
by the  Trial  goes  for  the  Defendant  j  the  Court 
will  grant  a  new  Trial,  and  an  Attachment  a- 
g^nnltthe  Witneifes^  in  the  Cafe  of  Howel  Gwin^ 
Hill.  16^^,  B.S. 

The  Court  was  moved  to  difcharge  one  Collins^ 
that  was  arrefted  as  he  was  attending  the  Court, 
to  give  teftimony  as  aWitnefs  in  a  Caufe,  and 
for  an  Attachment  againft  the  Parties  that  did 
Arreft  him.  Roll  Chief  Juftice  faid»  Take  a  Su- 
per fedeasy  and  let  the  Parties  fhew  Caufe  why  an 
Artachment  fhal!  not  be  granted  againft  them  that 
arrefled  hiiiic  Stiles  Rep.  395, 

.     An 


An  Attachment  lieth  riot  againft  Witneffes, 
tho'  the  King  bfc  a  Party,  i  Keh.  198. 

An  Attachment  cannot  be  granted  againft  the 
Marfchal  of  the  Kings  Bench ;  for  this  would  be 
to  let  all  the  Prifoners  efcape  ;  but  a  Fine  may  be 
(ct  upon  him  by  the  Court  for  Mifdcmeanors  in 
his  Office^  Hill^  165 f.  iif  a  Caufe  againft  Culpeper^ 
a  Prifoner  with  Sir  J,  LentbaL 

SmtCCCment    See  after  Tit.  Fine. 

WHere  the  Defendant  for  pleading  a  falfe 
Deed,  or  where  the  denying  of  a  true 
Deed,  fhall  be  fined  of  where  only  amerced^  2 
Saund.  J^ly  l<^2^(^c. 

Where  the  Plaintiff  or  Defendant  fliall  be  a- 
merced  and  where  not_,  Id.  216,217. 

That  there  ought  to  be  a  Default  or  Offence, 
precedent  to  an  Amercement,  Id.  2x7. 

And  that  an  Amercement  of  the  Plain  tiffor  De- 
fendant, is  rarely  or  never  levied,  Ihid. 

That  a.  Court  Leet  can  only  amerce  for  pub- 
lick  Nufances,;' and  not  for  particular  Trefpafsor 
Damage  to  the  Lord,  or  any  other,  i  Saund.i^^^ 
136/ 

Its  faid,  a  Sheriff  who  cannot  do  Execution 
by  a  PoJfeComitatuSy  ought  to  acquaint  the  Deputy 
Lieutenant  of -the  County,  and  if  they  affift  not 
he  muft  acquaint  the  King  and  Council,  and  yec 
the  Sheriff  fhall  be  amerced,  if  he  Retorn  that  he 
cannot  do  Execution,  i  Keh,  99.  f/.  91. 

The  Court  doubted  whether  they  could  miti- 
gate a  Fire,  In  any  Term^  after  it  is  Affeft;  yQt 
they  meet:  on  y  once  in  two  Terms  to  migate, 
and  tne  C  ciks  conceived  they  could  not,  I  Keb. 
tjS.  P/.6b'. 

On 


On  Retorn  of  a  Refcue  on  Execution  the 
Court  fined  the  Sheriff  loo/.  and  held  it  void. 
But  upon  Indictment  of- Refcue,  the  Court  will 
bring  in  the  Refcuforsi  but  will  do  nothing  on  the 
Execution,  but  on  mean  Procefs  its  good.  %  Keb. 
571.  FL  8,a 

The  Clerk  of  the  Peace  isl  amerceable  by  the 
Court  of  the  Queen's  Beneh^  for  grofs  Faults  in 
Indidments  drawn  up  by  him,  and  removed  thi- 
ther^ and  it  hath  often  been  fo  done,  zi  Car,  B. 
I^«  For  fich  faults  jhall  he  intended  to  be  faults  com- 
mitted out  of  Negligence y  and  not  out  of  Ignorance,.  , 

If  upon  a  Latitat  taken  out  of  this  Court,  the 
Sheriff  doth  retorn  a  Cefi  corpus,  and  the  Party  ar- 
refted  upon  this  Procefs,  doth. not  appear  at  the 
day  of  the  Re>orn,  the  Sheriff  may  be  amerced  by 
the  Court;  yet  if  the  Sheriff  be  amerced,  and  the 
Party  arrefteddo  appear  within  a  Week  after  the 
d.iy  he  ought  to  have  appeared,  the  Amercement 
may  by  the  courfe  of  the  Court  be  taken  off  of  the 
Sheriff,  HiS.  21  Car,  B.  R*  For  a  Weeks  time  is  hut  a. 
fmaU.  matter y  and  the  Tarty  cannot  he  prejudiced  hj 
this  [maU  delay y  6c  de  minimis  non  curat  Lex. 

So  likewife  if  the  Party  appears  at  any  time  be- 
fore the  Amercements  eflreatedjthe  Court  will  dif- 
charge  the  Amercements  upon  payment  of  Cofts. 

The  Sheriff  is  to  be  amerced  for  the  Faults  of  his 
own  Bailiffs,  for  the  Sheriff  is  the  Officer  to  the 
Court,  and  not  they,  Hill,  2%Car.  B.  K, 

If  the  Sherif!^  be  amerced  by  the  Court  for  the 
not  doing  a  thing  belonging  to  bis  Office,  and  yet 
he  continues  to  negled  to  do  it,  contrary  to  the 
Rule  of  this  Court,  the  Court  may  increafe  the 
Amercements  upon  him,until  he  perform  his  Duty 
therein,  Triw,  ^^  Car.B.R.  For  the  greater  the  Offence 
ih  the  greater  the  Funijhment  ought  to  he. 

Amerce- 


Amercements  fet  upon  the  Sheriff',  upon  the  mo- 
tion of  the  Party,  if  they  be  not  eftreated  into 
the  Exchetjuert  tmy  hQ  whh  ^  refpeBuafur ,  that  is, 
be  refpited,  if  the  Party  grieved  who  caufed  him 
to  be  amerced  will  confent  thereunto,  otherwife 
it  cannot  be,  Trin.  i  ^  Car.  B,  R.  For  though  the  A-^ 
mer cements  he  due  to  the  King^  yet  they  were  fet  upon 
the  Sheriff  for  an  Injury  done  to  the  Vartyt 

The  Sheriff  of  2or;^  was  amerced  in  this  Court j 
for  not  returning  a  Writ  of  Habeas  corpus  cum 
Caufa^  though  he  was  commanded  not  to  do  it 
by  the  Billiop  then  Prefident  there,  14  E//. 3. 
Crompt,  Jurijd.  /!  7  8. 

A  Sheriff,  nor  any  other  Pefon  out  of  his  Of- 
fice, cannot  be  amerced  by  the  Court,  for  then  he 
is. not  an  Officer  to  the  Court  ,•  but  a  Diftringas 
muftifTueout  againfi:  him,  Mich.  x%Car.  B,  R.  to 
difirain  hiwy  and  make  him  come  in^  for  he  is  not  now 
accbunted  prefent  in  Court ^  a-s  when  he  was  Sheriffs  or 
other  Officer. 

An  Amercement  which  is  grounded  upon  a  Pre- 
fentment,  which  Prelentment  is  only  voidable  by 
reafon  of  (bme  Fault  in  it,  is  a  good  Amercement ; 
but  if  it  be  grounded  upon  a  Prefentment  which 
is  abfolutely  void,  the  Amercement  is  alfo  void, 
Mich,  i^Car,  B.  R.  For  there  is  difference  between  a 
thing  that  is  "uoid^  and  a  thing  voidable  5  that  which 
is  hut  voidable y  is  good  in  Law  till  it  be  legally  made 
void  J  but  a  thing  void,  is  void  ah  initio* 

It  was  (aid  by  Tw  if  den  in  the  Cafe  of  Franklin 
and  Amos,  that  he  had  know  the  Sheriff  amerced 
for  a  fpecial  Retorn  fmce  the  Statute,  2; 
H,  6,  which  alters  not  the  Retorn,  but  ordereth 
Security  to  be  taken  by  the  Sheriff,-  and  becaufe 
the  Plaii^tiff  Bailiff  of  We fimin ft er,  had  retorn'd  a 
Bill  of  Middkfex  with  a  Superfedeas  out  of  the 
2(7^7,  becaufe  it  was  with  an  Aceciam  ]  the 

Court 


Court  conceived  the  Retorn  void,  and  gave  him 
only  4  Days  to  retorn  his  Writ  in  pain  of  ico  /. 
and  would  not  fuffer  him  by  a  new  Writ,  %  Kek 
112.  P/.  52. 

See  Mr,  Davtrs^s  General  AhrUgmenty  tit.  Amev- 
sement. 

I,  For  what  things  an  Amercement  fhall  be. 

%^  What  Perfon  may  be  amerced. 

3.  In  what  Cafes  it  fliall  be  affeered. 

4.  By  whom  and  in  what  Anions,  and  for 
what  Caufes,  Sec. 

3ffignmcnt. 

TH  E  afBgning  of  a  General  Error  upon  a 
Writ  of  Error,  brought  to  reverfe  a  Judg- 
ment, is  to  fay  generally  that  the  Declaration  is 
infufficient,'  that  the  Judgment  is  given  for  the 
PlaintiflF,  whereasit  fhould  have  been  given  for  the 
Defendant,  c^ff.  and  it  is  not  fhewed  for  what 
reafon  it  is  fo,  21  Car.  B^R.  nor  any  f  articular  Error 
0§gned, 

For  affigning  of  Errors,  c^r.  SeeaTreatife  cal- 
led The  Law  of  Errors,  &c. 

Jf  one  bring  an  A<Stionof  Debt  upon  an  Obli- 
gation that  was  given  for  performance  of  Cove- 
nants upon  fuppofition  of  breach  of  the  Cove- 
nants, he  muft  affign  but  one  Breach  of  Covenant 
in  ihat  Adion,  Trin,  22  Car.  B,  R,  otherwife  the 
Defendant  cannot  juftifteor  takelffae.  And  the  af- 
^gment  of  one  Breach^  if  proved^  is  enough  to  maintain 
kis  ABion.  But  where  a  Man  brings  an  ABion  of  Cove- 
nant he  may  ajfign  twenty  Breaches,  if  there  arefo  ma^iy 
Covenants,  for  there  is  a  particular  Damage  to  the 
Tlaintiff  for  the  breach  of  evsry  f articular  Covenants 
and  a  fever al  Iffue  mufi  be  taken  ufon  tverj  fe'ueral 
Mnack  What 


Cfie  actompliflb'a  attained        6t 

What  fliall  4)e  a  good  Aflignmenc  of  a  De&t> 
and  other  thing,  and  what  not,  See  Stiles  R^p.Si:^ 

6^9  349- 
Alfo,  who  fliall  be  faid  an  Affignee,  and  who 

nor,  W.407.  Caf.i. 

Aflignment  of  a  Judgment  for  a  juft  Debt,  is 
not  revocable  by  Letter  of  Attorney  fo  as  to  ac- 
knowledge fatisfac^ion  by  the  Plaintiff^  i  Kek 
803. 

Concerning  the  Affignment  of  a  Bail-bond  by 
the  Sheriff  or  Officer  for  the  ufe  of  the  Plaintifii 
See  after  Tit.  BaiL 

A  Statute  Merchant,  or  Staple,  or  Bond,  &€. 
cannot  be  affigned  over  to  another,  fo  as  txjveil 
an  Intereft;,  but  they  are  every  Day  transferred 
by  Letter  of  Attorney,  Sec.  MicL  ^^  Car,  B.  R, 

If  Leffee  for  Years  afBgnsall  his  Term  to  come 
in  his  Leafe  over  unto  another,  he  cannot  refetve 
a  Rent^for  if  he  do,  fuch  Refer;vation  is  not  goo4 
becaufe  the  Leffee  hath  no  Intereft  in  the  things 
by  reafon  of  which  the  Rent  referved  fhould  & 
paid,  and  where  there  is  no  Reverfion  there  can 
be  no  Diftrefs,  Vajck  24  Car,  B,  R.  zl  Apr,  1648. 
In  the  Cafe  of  one  Leach  a.nd-Da'vjfy  upon  a  Trial {^ 
the  Bar,  But  it  feems  Ikht  will  lie  upon  fty  as  ^n  a 
Contrary  if  fealed  hy  the  Affignee^  and  that  upon  thi 
jirfi  defaults 

Declaration  in  Debt  for  Rent  Arrear  js  good 
without  (hewing  mean  Aflignments,  on  Demu^^er^ 
li^^w. 289,  590. 

The  Aifignee  of  a  Reverfion  may  maintain 
Covenant  for  Repairs,  altho'  the  Affignees  are 
not  named  in  the  Covenant  in  the  Leafe,  i  Ia^ 
109, 


6%  %Upi^niC&l  JSit^iQtt ;  Or,  ^ 

An  Affignee  of  a  Reverfion,  may  maintain  Co- 
venant in  the  County  where  the  Leafe  is  fuppofed 
tobe  made^  otherwife  of  Debt,  Z^.x59. 

A  Leffee  aflignbd  moiety  of  the  Land  for  the  ! 
whole  Term;  the  Leffor  brought  Debt  againftthe 
Aflignee  for  the  moiety  of  Rerit^  and  moved  in 
arreft  of  Judgment,  that  the  Privity  of  the  Eftate 
and  Contract  both  in  this  cafe  remain'd  intire 
with  the  LelTee,  and  fo  his  Affignee  of  a  moiety 
not  chargeable,  but  the  Court  held^  that  the  Af- 
fignee having  the  intire  Eftate  in  (he  moiety  of  ' 
the  Land,  had  privity  of  Eftate  fufficient  to  be 
charged  by  the  Leffor  with  the  moiety  of  the 
Rent,  iLev,i^(. 

WHere  a  Statute  is  recited^  there  one  may 
not  aver  that  there  is  no  fuch  Record,  for 
generally  an  Averment  as  this  is,  doth  not  lie 
againft  a  Record  ,•  for  a  Record  is  a  thing  of 
folemn  and  high  Nature,  but  an  Averment  is 
but  the  Allegation  of  the  Party,  21  Car.  B,R. 
And  not  fo   much  Credit  in  Law  to    he  given  unto 

By  the  late  Statute  for  Amendment  of  the  Law, 
no  exception  or  advantage  upon  a  Demurrer 
fliall  be  taken  for  want  of  Averment  of  hoc  fara^ 
tus  efi  zrerificare^  or  hoc  par  at  us  eft  verificare  per  Re^ 
cordum.  Except  the  fame  lliall  be  Ipecially  fet 
down  for  caufe  of  Demurrer. 

Where  the  Averment  of  performance  on  part 
of  the  Plaintiff  in  his  Count  in  Affbmpfir,  Debt 
or  Covenant  is  requifite,  and  what  is  a  good  A- 
verment,  i  Lut.z^^y&c,  489. 

What 


mjt^tmn^w^  Attorn  f.      63 

What  ftiall  be  a  fufficient  Averment  by  impli- 
cation of  the   life  of   a    Man^  2  Lut.  1 216  c^ 

1298.  .  ^  .  ? 

In  an  Affumpfit  againft  an  Heir  upon  a  pro- 
mife  to  pay  Money  due  upon  his  anceflors  Bond, 
it  ought  to  be  aver'dj^  that  the  Heirs  of  the  Obli- 
gor were  exprefly  bound^a  Saund.  i;6. 

The  Court  will  intend  a  perlbnal  binding  a- 
gainft  an  Executor,  if  he  had  AlTets,  altho'  its 
not  aver'd,  but  otherwife  againft  an  Heir  if  it 
be  not  exprefly  all  edged,  /few. 

See, many  thi;igs  under  this  Head  in  Tables  to 
Keh.Rep,  i,  2  &  3  Parts.  , 

Of  Averments  in  Declaration,  ^Ue  Keg.  flacl- 
tandi^  X4)l^,  16:^.  f nit  d^  adhuc  exifiit  faratus^  is 
a  fufficient  Averment  of  Life  in  a  Court. 

That  the  Life  of  Tenant  in  Tail,  and  Tenant 
for  Life  ought  to  be  alledged,  Ihld.  178. 

Of  an  Averment  infa8o,  Ibid.  267. 

Of  the  Averment  of  particular  Eftates. 

What  is '^apparent  to  the  Court  by  necellary 
CoUedion  out  of  the  Record^  need  not  to  be  a- 
ver'd,  Ihid, 

One  may  not  aver  a  thing  contrary  to  the  Con- 
dition of  an  Obligation,  no  more  than  he  may 
againft  a  Record;  for  the  Condition  is  part  of  the 
Deedj  which  lliall  be  fuppofed  to  be  made  up- 
on good  deliberation,  and  before  Witnefles^  and 
not  be  contradicted  by  a  bare  Averment,  j  Nov, 
l6yo;  B,R, 

Where  a  Caufe  of  A(3ion  is  given  to  the  Te- 
ftator,  and  he  dies,  and  Adminiftration  cum  Tefia- 
menu  annex,  is  granted  durante  minoritate  J.  S,  hero 
the  Plaintiff  muft  aver  that  J.  S,  is  under  age. 
Fide  Hob.  521.  . 


64      C6e  Ig^iaSfcal  Eeffffiet;  Or, 

IF  one  make  an  Avowry  for  two  caufes,  and 
can  maintain  his  Avowry  but  for  one  of  them, 
yet  it  is  a  good  Avowry,  2 1  Car,  B,  R,  For  thereby 
it  appears  he  had  good  caufe  to  diftrain. 

One  Avowry  may  be  made  upon  two  feveral 
Titles  of  Land,  though  the  Avowry  is  but  for 
one  Rent,  i65'0.  For  one  Rent  may  defend  upon 
feveral  Titles, 

An  Avowant  fhall  not  be  driven  to  alledge 
Seifm  within  the  time  of  the  Limitation,  but  that 
muft  be  ihswn  on  the  other  fide,  Foffers  Cafe, 
2  Rep.  6$.  a. 

In  an  Avowry  the  Avowant  is  not  compelled 
to  ftiew  his  Title  to  hisFranchife,  but  only  to  fay 
generally  that  he  harh  a  Franchife-  hut  it  is  other- 
wife  in  a  QuoTFarantG'  9  Rep.  29.^. 

For  general  Learning  upon  this  Head  of  A- 
vowry. 

See  Mr.  Dangers  General  Abridgment y  tit.  AvoW' 
ry^  644,645-,  646^^*^:.  to  (^5-7. 

For  the  different  way  of  pleading  in  an  Avow- 
ry at  Common  Law,  and  upon  the  Statute,  Vid^ 

Raym»^S']y^S^' 

The  form  of  an  Avowry  for  a  Rent-chargejj 

I  SaunJ.  196,  197. 

That  if  an  Avowry  be  made  for  Rent,  and  it 
appears  by  the  Parties  own  flicwing,  that  part 
of  it  is  not  yet  due ;  Yet  the  Avowry  is  good  for 
therefidue,  J^/W.  28), 286. 

But  if  it  appears  that  the  Avowant  had  Title 
only  to  two  parts  of  the  Rent  for  which  he  A- 
Vows,  the  whole  Avowry  fhall  abate,  Ibid,  2.^6. 

That 


That  in  an  Avowry  for  Rene  and  a  nomine  feme 
together^  without  alledging  any  demand  of  the 
Rent,  \i  good  fdr  the  Rent  the*  ill' for  the  nomine 
fen^t  ibid.  2^6, 

THE  Court  is  adjourned  by  the  Cryer  of  the 
Court  after  he  hath  made  O/ei  three  times^ 
and  the  fubftance  of  the  Adjournment  is  to  give 
Licence  to  all  Parties  that  have  any  thing  to  do 
in  the  Court  to  forbear  their  attendance,  and  to 
take  their  eafe  till  luch  a  time  precilely  named, 
and  then  to  attend  in  Court  again.  The  meaning 
ef  the  wordy  to  Adjourny  is  to  put  off  any  thing  to  an- 
other bay,  and  in  the  fenfe  here  it  is  to  put  off  th& 
Bujinefs  of  the  Court  till  the  Day  that  is  frecifely  fet^ 
that  noiie  Jhould  he  bounjd  to  nee  die fs  Attendance  in 
the  mean  time. 

Every  laftDay  of  the  Term,  and  every  Eve  of 
a  Day  which  is  not  dies  Juridicusy  or  a  Law  Day^ 
whereof  there  are  two  fuch  Days  in  Mich,  Term, 
vizj*  AU'Saints  and  AUSouls-DsLyy  and  one a-piece 
in  Hillary  Term,  Eafier  Term  and  Trinity  Term, 
'Viz.  The  Day  of  the  Purificatib'n  of  our  Lady  in 
Hillary  Term,  Afcenfion  day  in  Ea^er  Term,  and 
Saint  John  the  Bafti^h  day  in  Trinity  Term,  the 
Court  is  adjourned,  and  it  is  ufed  to  be  done  in 
French  two  leveral  times,  fitting  the  Court,  to- 
wards the  later  end  of  the  Day^  a  good  fpace  of 
time  being  between  the  firft  and  fecond  pronoun- 
cing of  the  Adjournment. 

A  Jury  which  doth  not  appear  fullj  cannot  be 
adjourned,  for  fuch  a  Jury  is  not  accounted'  a 
Jary,  Hill,  ll  Bar.  B.R,  And  fo  are  not  bound  to  at^ 
tend  the  Courts  for  it  would  be  to  no  furpo/e, 

F  Tbs 


66       ©lie  Piaaial  Eegtff ei: ;  Qri 

The  iHrA  Adjournment  of  the  Court  ii  about 
eleven  of  the  Clock,  and  the  laft  immediately  hkf 
fore  the  fifing  of  the  Court  ,•  That  all  Parties  tbat^ 
have  Bufinefs  in  the  Courts  may  the  hetier  take  notice 
ef  it-,  who  may  ha  fly  he  there  at  the  lafi  Adjournment^ 
though  not  prefent  at  the  firfi,  &  e  con  tra. 

That  all  Adjournments  of  the  Seffions  are  in 
the  freter  tenfe^  and  fo  of   Indictments ,  Raj^ft* 

See  the  Adjournment  of  the  Court  of  Kings 
Bench,  from  the  City  of  Wefiminfi^ry  to  the  City 
of  Oxford^  and  from  thence  to  Windfor  in  the^ 
County  oi  Berksf  after  a  Venire  fac  zwskriQd^ii 
Saund,  \%&  179.  I  Keb.  941,  949. 

For  general  Learning  concerning  the  Adjourn- 
ment of  the  Term^  &c.  See  Danv,  Gen/Ahridg- 
ment,  tit.  Adjournrnent^  from  ijj  to  iyj. 

aaminiCcation. 

BY  the  Statute  of    ^^  and  2'^  Car,  1*  chap,  10. 
It  is  enadedj  That  all   Eltates  of  Perfons 
dying  Inteftate  fhallbe  diftributed,  the  one  third 
part  to  the  Wife  of  the  Intefl:«e,  and  all  the  refi- 
due  by  equal  Portions  to  and  amongft  the  Children 
offuchPerfon  dying  Inteftate,  as  luch  Perfons  ^, 
legally  reprefent  fuch  Children  in  cafe  any  of  the 
faid  Children  be  then  dead,  other  than  fuch  Child  ^ 
or  Children  not  being  Heir  at  Lavv,  who  fliall 
have  anEftate  by  the  Inteflates  Settlement,  or  ad- 
vanced by  the  Inteftate  in  his  Life,  equal  to  the 
fljare  which  fhall  by  fuch  diftribution  be  allotted 
to  the  other  Children  to  whom  the  fame  is  to  be 
m3idQ.  See  the  Statute  at  large. 

The 


The  Mother  ought  to  have  the  Adminiftration 
of  the  Gbods  and  Chattels  of  her  Child  before  i 
Son^  or  a  Brother  oi^  a  Sifter,  ix  Car.  B.  R.  For 
there  h  a  nearer  Bond  of  Nature  between  the  Child 
and  the  Parents^  than  betwixt  the  Child  and  any  other 
eoSoTeral  Tye  ef  Blood  or  Kindred;  and  the  Child 
can  never  fuffickntly  fathfie  the.  Obligation  he  hath  to 
his  Parents  for  his  Being  and  Ed^cation^  effecially  to 
his  Mother, 

But  if  the  Daughter  Marries,  her  Husband  (hall 
take  Adminiftration  of  her  Goods,  and  not  her 
Mother,  Frajiklm  verfus  Fr/yiwi  Htll.  21  Car,  2. 
Reg.  in  B.  R, 

Where  the  payment  of  Money  would  not  be  for 
the  advantage  otthe  Teftator,  there  the  not  pay- 
ing of  itcanndt  be  pleaded  to  be  to  the  retarding  of 
the  Adminiftration  of  his  Goods  and  Chattels,A//c^o 
22  Car.  B,  R.  For  the  Efiate  oftheTefiatcr  is  not  con- 
cerned by  the  payment  or  not  fay  went. 

All  Adions  which  an  Adminiftratorcan  have^ 
are  given  unto  hirh  by  feveral  Statutes,  Mich,  it 
Car.  B.  R.  For  the  Common  Laolf  took  no  notice  of  an 
Adminifirator  ;  hut  it  did  of  an  ExecUtof  de  fon  tort 
Demefne. 

Before  Adminiftrations  were  granted  ,  the 
Ordinary  adntiniftred  the  Goods  of  the  Intt- 
ftare. 

Where  an  Admlniftratioti  is  granted  by  fueh  ^ 
Jurifdi6^ion  as  the  Law  takes  notice  of,  as  a  Bi- 
ftiip  who  hath  a  general  Power  over  his  Dio- 
Cefs,  it  is  not  neceflary  to  fliew  that  the  Letters 
of  Adminiftration  were  granted  as  Ordinary  of 
fuch  a  place^  cui  Comfnijfio  Adminifirationis  jr^d.  de 
jure  pertinait;  but  wheretheLaw  takes  no  notice  of 
the  jiirifdicaton  of  that  Court  wherje  the  Admini^ 
ftr^tion  was  granted^  ^s  where  it  !s  granted  by 

■  '  F  ^       •       -  an 
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an  P^TchdQSLCon^&c,  there  it  niuft  be  hldcuiCcm^ 
mijfio  Admsftifirationis  fraj,  Je  jure  fernnnit^  Mich. 
22  Car.  B.  R.  For  where  the  Law  takes  notice  of  a 
general  Power  or  yurijdi^hn,  it  doth  there  take  ^no* 
tice  of  the  AEis  done  by  virtue  thereof;  hut  where 
there  is  a  particular  Jurifdi^Hon^  there  it  takes  no 
farther  notice  of  the  ABs  done  by  virtue  .thereof ^  than 
is  made  appear  by  the  Farty  that  claims  any  friviledge 
by  them. 

By  Stat  4.  &  <)  AnnaRegina^  for  amendment  of 
the  Law,  no  advantage  or  exception  on  Demur- 
rer to  be  taken  for  the  default  of  alledging  of  the 
bringing  into  Court  Letters  Teftamentary,  or 
Letters  of  Adminiftration  ^  or  other  Omiffions 
therein  mentioned,  except  fpecially  fet  down  for 
caufe  of  Demurrer. 

Alfo,  that  the  Ordinary  of  the  Diocefs,  or 
fuch  other  Perfons  to  whom  the  ordinary  power 
of  the  probate  of  Wills,  or  granting  Adminiftra* 
tion  do  belong,  do  grant  the  fame  in  relation  to 
the  Goods  and  Chattels  of  Perfons  dying  Inte« 
ftate,  to  whom  Moneys  or  Wages  are  due,  for 
Work  done  in  her  Majefly's  Yard  and  Docks,  and 
that  the  Salary,  Wages  or  Pay  due  to  apy  fuch 
Perfon,  for  Work  in  the  Yards  or  Docks,  as  afore- 
faid,  ft  all  not  be  deemed  to  ht  bona  notahilia^ 
whereby  to  found  the  Jurifdidion  of  the  Trero* 
gative  Court,  * 

Letters  of  Adminiftration  may  be  revoked  by  an 
A61  of  Revocation  without  a  Seal,  Mick  1 1  Car, 
£.  R.  For  they  may  be  granted  by  the  ASl  of  the  Court, 
as  they  c^H  it,  without  a  Seal,  This  I  have  heard 
Doctors  of  the  Law  ajfrm. 

The  Ordinary  ought  not  to  repeal  Letters  of 
Adminiftration  which  he  hath  duly  granted  ,•  but 
if  they  be  unduly  granted,  vpt,.  to  fuch  a  Perfon, 

who 


who  by  Law  ought  not  to  have  them,  he  may  re- 
voke them,  Tafch.  25  Car*  B.  K.  For  if  hetnigbt  do 
it  in  the  former  cafe^  this  Tvouldhe  to  make  his  Voiver 
Arbitrary,  v^hich  the  Law  abhors*^  hut  the  later  is  hut 
to  reform  an  Error ^  which  all  Laws  do  allow. 

One  of  the  Half  blood  is  in  as  equal  a  Degree 
of  Kindred,  to  the  Inteftate_,  to  have  Letters  cf 
Adminiftration  granted  unto  him  as  one  of  the 
whole  Blood  is^  Mich,  2  3  Car,  B,  R,  though  not  as 
to  inherit  his  Lands. 

A  general  Indebitatus  ajjumffit  doth  not  He  a- 
gainft  an  Adminiftrator^  nor  any  other  Perfon, 
Hill»  23  Car.  B.  R.  But  if  it  be  fhe7vn  in  the  Decla- 
ration for  what  the  Te/lator  was  indebted,  it  well 
lies. 

Letters  of  Adminiftration  granted  fer  Carolum 
Regemdebiiomodof  ^judged  to.  be  well  granted  in 
that  form,  HiK,  14  Car^  B,  R^  This  was  when  the 
Ecclejtafiical  JuriJdi5lion  was  taken  away. 

Where  the  Parties  that  require  Letters  of  Ad- 
miniftration from  the  Ordinary^  are  of  equal  de- 
gree of  Kindred  to  the  Inteftate,  there  it  is  in  the 
difcretion  of  the  Ordinary  to  grant  them  to 
which  of  them  he  pleafeth,  Tafch.  ^  Mkh.  -2-4 
Car.  B.  R»  For  by  fo  doing  he  doth  neither  of  ths  Tar' 
ties  wrong;  fed  Q,  whether  he  may  not  grant  them 
to  both. 

Where  one  bequeaths  a  Legacy  to  one  of  his 
Kindred^  and  the  refidue  of  his  Goods  to  anorher, 
Adminiftration  ought  to  be  granted  to  him  to 
whom  the  refidue  of  t^^^  Goods  are  bequeathed, 
Mich,  24.Car.B.  R,  For  it  appean  by  ths  BecjucH  of 
the  Legacy  to  the  Party,  that  he  intended  Qfily  to  make 
him  a  Legatee^  and  not  an  Ey^ecutor  of  ha  Goods  and 


Chattels, 
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TH  E  Court  declared  their  Opinion ,  th^t 
none  of  the  Queen^s  Servants  in  Ordiijiaf y 
can  be  arretted  without  notice  firft  given  to  my 
Lord  Chamberlain,  who  cannot  privilege  any 
perpetually,  but  in  convenient  time  muft  either 
remove  fuch,  or  make  them  pay  their  Debts,  thp 
Privilege  being  the  Queen's,  not  the  Parties.  B^t 
if  the  Bailiffs  without  notjpe  do' Arreft  any  fuch, 
the.Meffengersof  my  Lord  Chamberlain  cannot 
refcue  the  Prifoner  by  his  Letter,  (the  Arreftbe- 
Ing  lawful)  nor  his  Warrant,  but  the  Party  is 
punifhable  for  his  Contempt,  for  no  Man  can 
know  the  Queen's  Servant  by  his  Face_,  bufc  hq 
muft  (hew  his  Privilege  upon  the  Arreft  ,•  yet  the 
Court  allowed  the  Lord  Chamberlain's  Warrant, 
may  be  to  take  up  the  Plaintiff  that  fued  and 
detained,  and  not  the  Bailiff^  if  they  had  no  no- 
tice before  the  Arrefl  that  he  was  the  Queen's 
Servant,  2  Keh.  p 

The  Queen's  Servant  is  not  To  privileged  from 
Arrefls,  but  that  the  Sheriff  ought  to  retornhis 
Writ,  unlefs  he  fheweth  his  Privilege  on  the 
Arrefl,   i  Kck  ^o.  P/.  108. 

See  where  Arreit  after  Effoin  day  is  void,  i 
Keh.^i^.  PL  47. 

The  Court  difcharged  one  being  committed  by 
the  Queen's  Vice  Chamberlain  to  a  Meffenger  of 
hers,  for  arrefting  her  Servant;  £nd  fer  Cur.  fuch 
have  no  more  Pnvilge  than  a  Servant  of  QL;een 
Jjo-wager^  but  only  the  Queen's  Servants  and  Par* 
lianient  Men^  Ji'ii.  842.  ?/.  ]3. 

Concern- 


-  Coneerning  Arrefts  on  the  Lord's  Day  by  the 
Statute  of  29  Car,  i*  thap.  9.  It  is  Enadled,  That 
no  Perfond  on  this  Day  fliall  ferve  any  Procefs, 
&c.  except  in  Cafes  of  Treafon  ,  Felony  and 
Breach  of  the  Peace,  but  fuch  Services  (hall  be 
voidj  and  the  Perfons  ferving  the  fame  fliall  an- 
fwer  Damages,  asif  they  had  done  the  fame  with- 
out Warrant.     See  after. 

If  a  Sheriff  make  a  Warrant  to  Arreft  a  Man, 
and  the  Bailiff  Arreft  him  accordingly,  and  that 
before  any  Writ  delivered  to  the  Sheriff,  it  is 
without  all  Controvefy  a  Trefpafs,  tho'  a  Writ 
be  delivered  afterwards,  ^  Samd.  298,  299.  vide 
2  JRTe^.- 173.838. 

That  an  Arreft  before  the  Writ  a<5^ually  fued 
out,  is  not  juftifiable  by  Antedate,  3  Keh,  213. 
P/.  21. 

Note^  Thatby  aStatute  of 9 &  loW.  j,  chap.i^i 
It  is  Enaded,  That  every  Officer  or  Clerk  in  the 
Courts  of  Weftminfiery  fhall  fet  down  the  Dayt 
and  Year  of  his  Signing  any  Writ  of  Arreft^  up- 
on fuch  Writ,  and  duly  enter  the  fame  on  penal- 
ty of  i  o  /. 

Note^  That  by  a  late  Ad,  5  J^nna  Regina^  for 
the  better  preventing  Efcapes  out  of  the  ^eens 
Bench  and  Fleet  Prifon,  It  is  Enaded,  That  it 
{hall  r be  lawful  to  apprehend,  and  taka  upon 
the  Lord's  Day  any  Perfon  or  Perfons,  by  vir- 
tue of  any  Warrant  or  Warrants  granted  in  pur- 
fuance  of  this,  or  of  all  former  Ads  for  that  pur- 
pofe. 

That  no  Bailiff  or  Sheriffs's  Officer  fliall  pre- 
fume  to  exnd  or  take  from  any  Perfon  being  in 
his  Cuftody  by  Arreft,  any  Warrant  to  acknow- 
ledge a  Judgment,  but  in  the  prefence  of  an 
Attorney  for  the  Defendant,   which  Attorney 
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{hall  then  fubfcribe  his  Name  thereunto  ,•  which 
fasd  Warrant  fliall  be  produced  when  the  faid 
Judgment  Oiall  be  acknowledged  :  And  if  any 
Bailiff  or  Sheriffs  Officer  (hall  hereafter  offend, 
or  do  contrary  wife,  he  ftiall  be  feverely  punifti- 
ed  for  fo  doing>  Vafch,  i^Car.i,  Regis. 

If  an  Adion  be  entred  in  either  ot"  the  Coun- 
ters in  London^  a  Serjeant  may  Arreft  the  Party 
without  the  Sheriffs  Warrant,  Trin.  iz  Car,  B.  R, 
For  the  entry  of  the  AStion  tberey  is  a  Warrant  in 
Law  for  the  Arreft ^  and  the  Serjeants  are  Attendants 
at  the  Counters^  and  may  take  notice  of  fucb  Entries  * 
it  being  the  Cuftom  of  the  City^  ufed  time  cut  of 
mind. 
:  By  Glyn  Chief  Juf^ice,  Michi  1^58.  If  one  be 
arrcficd  by  die  Sheriff  of  the  County,  within  a 
Liberty,  without  a  non  emittas^  yet  the  Arreft  is 
good;  for  the  Sheriff  is  Sheriff  of  the  whole 
Goujnrty,  but  the  Bailiff  of  the  Liberty  may  have 
his  Adion  againft  the  Sheriff,  for  entring  of  his 
Liberty  ,*  but  upon  a  J^o  minus  a  Sheriff  may  en- 
ter any  Liberty,  and  Execute  it  impune. 

A  Clerk  of  the  Court  ought  not  to  be  arrefled 
for  any  thing  which  is  not  Criminal,  becaufe  he 
isfuppofed  to  be  always  prefent  in  Court,  and 
muil  anfwer^  the  Plaintiff  there  ^  and  therefore 
he  that  doth  Arreft  him  is  puniibable  by  the 
Court,  7r/«.  %'^Car,  B.R.  jind  therefore  fuch  an 
Arreft  is  acccmtted  to  he  FesfatiouSy  which  the  Law 
Warrants  not. 

One  ought  not  to  be  arrefted  upon  every  flight 
flifpicion  of  Felony,  but  there  ought  to  be  a  good 
ground  fhewed  forthefufpicion,  before  he  is  to 
be  arreffed;  for  Fame,  Life,  and  Liberty  are  pre- 
vious things  in  the  Eye  of  she  Law,  Mkh.  15^9, 


J?.  S,    And  to  he  freferved  as  much  as  may  he  ivith 
Jufiice, 

For  the  avoiding  of  Oppreffion^  under  the  co^ 
lour  of  Procefs  ifluing  out  of  this  Court,  it  is 
Ordered,  That  no  Attorney  prefume  at  his  peril, 
to  make  out,  or  caufe  to  be  made  out,  any  Pre- 
cept or  Writ,  with  a  Claufe  (Acetiam  hiUe^  &e.) 
againft  any  Heir,  Executor,  Adminiftrator,  nor 
in  any  cafe  whatlbever,  where  by  the  cuftom  of 
the  Court  fpecial  Bail  is  not  required  •  and  that 
if  the  Defendant  fhall  be  lawfully  delivered 
from  an  Arreft,  upon  any  Procefs,  the  faid  De- 
fendant fliall  not  be  again  arrefted  at  the  fame 
time  by  virtue  of  another  Procefs,  at  the  Suit  of 
the  faid  Plaintiff:  And  if  any  Attorney  or  Plain- 
tiff, in  the  faid  Procefs  named,  offend  in  thePre- 
mifes,  the  Name  of  every  Attorney  fo  offending 
(hall  be  put  out  of  the  Roll  of  Attorneys  ,•  and  as 
well  the  Attorney,  as  the  Plaintiff  in  the  faid 
Procefs  named,  (hall  refpedively  be  punifhed  » 
as  the  Court  fliall  think  fit,  Per  Cur,  15  Car,  2. 
Re^is. 

One  that  is  not  privileged  from  Arrefl,  by  rea- 
fon  of  his  attendance  upon  his  Bufmefs,  in  fome 
Court  of  Juftice,  or  fome  other  ways  privileged 
by  fome  fpecial  Rule  or  Order  of  Court^  may 
be  arrefled  in  We(imin(ier  Hall,  the  Court?  fitting 
-there,  Mich.  1649.  B.  S,  And  it  hath  been  often 
done,  for  it  is  not  the  place^  hut  their  hufinefs  and 
employment  that  froteBs  the  Parties,   ' 

If  an  Attorney,  Cieik  or  OflScer  that  is  Pri- 
vileged be  arrefied,  and  give  a  Bail  Bond,  he 
Jofes  his  Privilege,  and  muft  put  in  fpecial  Bail, 
or  give  an  Appearance  as  the  Caufe  fliall  require ; 
for  he  ought  to  have  Utn  by  it  till  he  had  obtain  d 
^  Stiferfedeadj  k-  C  "  ^^  .f  Court  for  his  difcharge  ; 

and 
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and  fo  was  it  held  in  the  Cafe  of  Mn  Foulkes  the 
€»^as  Bre'vium,  vide  pjtea  Trivikge. 

appeacancr*    vide  ante  Attorney. 

IN  all  Tranfitory  Adtions,  the  Plaintiff  after  the 
Effoin  Day  of  the  fubfequent  Term  after  the 
Appearance,  ftiali  not  alter  his  own  Venue,  tho' 
he  wou'd  pay  cofts  or  give  imparlance,  Tafch. 
11  Car.  fecundi  Rfgisj  per  MaglHrum  Live  fay  &  alios 
dericos.  '    ■ 

If  an  Infant  be  fued,  he  cannot  appear,  or 
plead  by  Guardian,  without  admittance^  but  if 
fee  do,  it  is  a  Mifdemeanor  in  the  Attorney,  for 
which  the  Court  may  punifh  him  if  they  pleafe, 
Faf^k.  %i  Can  Regis ^  per  Magi^rum  Livefdy^  &alm 
derkos^ 

Bond  for  appearance  given  to  the  Sheriff  be- 
fore delivery  of  tbe  Writ  good,  i  Keh.  55r4.  RK 


That  if  any  Defendant  ftall  voluntarily  appear 
at  the  Suit  of  any  Plaintiff,  in  any  A<^ion  what- 
Ibever,  here  in  this  Court  tobeprofecuted^fuch 
appearance  fhall  be  accounted  to  be  of  no  force 
or  virtue,  tmlefs  the  Attorney  for  fuch  PJain- 
tilf,  wichin  fourteen  days  after  the  day  of  fuch 
Appearance,  (hall  fue  out  a  Writ  of  Latitat  or 
elfe  a  Bill  oi Middle fexy  if  the  Plaintiff  did  dwell 
in  Middlefex,  FerCm,  Trin,  ^Willielmi&' Maria » 

Judgments  obtained  in  Ejedment  againft  cafuat 
Ejedors  for  want  of  an  appearance,  have  fre- 
quently been  kt  afide,  and  Reftitution  granted, 
when,  becaufe  no  Latitat  hath  been  fued  againft, 
nor  Common  Bail  filed  for  fuch  cafual  Ejedor  or 
liominal  Defendant* 

If 


If  one  do  give  an  Attorney  Warrant  to  appear 
for  him,  and  Chall  afterwards  repeal  this  Warrant 
on  purpofe  to  delay  his  Appearance,  the  Court 
will  notwithftandiflg  the  repealing  of  his  War- 
rant, compel  his  Attorney  to  appear  for  him  in 
fuch  a  manner  as  by  the  Rules  of  the  Court  he 
ought  to  have  appeared,  if  his  Warrant  had  not 
been  repealed,  Trin.  2Z  Car.  B,  R.  For  the  Law 
favours  not  delay ^  nor  will  leave  it  in  the  power  of 
the  Defendant  to  countermand  ity  hut  will  have  f fee dy 
Jufiice  to  he  done* 

In  all  Cafes  where  Pi;pcefs  may  Ifliie  forth  to 
take  the  Perfons  Body,  where  an  Appearance  on- 
ly^  and  not  Bail  is  required,  there  every  fuch 
Perfon  may  appear  in  Court  in  his  proper  Perfon, 
and  file  his  Common  Bail,  HiU»  zx  Car,  B.  R.  For 
fuch  Froceff  is  hut  to  hring  in  the  Tarty  to  anfwer^  and 
he  may  do  it  in  Verfon  if  he  fleafe. 

Though  one  do  appear  in  Court  upon  the  Re- 
torn  of  a  Writ  iflued  forth  againft  him,  yet  he 
doth  not  admit  the  Writ  to  be  good  by  fuch  his 
appearance  ,•  for  he  cannot  have  Oyer  of  the  Writ, 
until  the  Party  hath  declared  againft  him,  HiU^ 
%i  Car,  B.  R.  For  he  is  arretted  upon  a  Warrant 
made  by  the  Sheriff  upon  the  receit  of  the  Writ, 
and  doth  not  fee  the  Writ,  j^nd  the  Law  wiU  not 
pre  fume  any  Terfon  to  admit  a  thing  which  he  knows 
net  what  it  is^  and  may  he  prejudicial  to  him  to  ad^ 
mit  it. 

The  Principal  cannot  give  a  Warrant  of  Attor- 
ney to  an  Attorney  to  appear  for  his  Surety, 
Tafck  13  Car.  B.  R.  hy  the  Rules  of  this  Court;  hut 
it  was  ufuaUy  done  heretofore  in  the  Common  Pleas; 
hut  now  hy  the  late  Rules  the  Tra^ice  there  I  fuppofe 
is  agreable  to  the  FraSlice  of  this  Court, 

Where' 
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Where  an  Attorney  of  the  Common  Fleas  or- 
ders an  Attorney  of  this  Court  to  appear  for  his 
Client,  this  fhall  be  a  good  Warrant  for  the  At- 
torney of  this  Court,  and  the  Attorney  of  the 
Cemmm  Pleas,  if  he  had  no  Authority  from  the 
Defendant,  ftiall  be  only  anfwerable  to  him* 

If  an  Attorney  do  proniife  to  appear  for  his 
Client,  and  yet  afterwardr  refufeth  to  appear  ac- 
cording to  his  promife,  the  Court  will  compel 
bim  ta  appear  for  him,  although  he  fay  he  had 
no  Warrant  to  appear,  HiO.  2l  Car,  B,  R,  And  if 
lie  v^ill  not  appear  upon  the  Rule  of  the  Court, 
an  Attachment  lies  againft  him  for  his  Contempt 
to  the  Court,  Tafck  23  Car^  B.  R*  and  Mkh.  24 
Car,  B,  R»  Yet  if  in  truth  he  had  no  Warranty  and 
i(h  appear^  his  Client,  if  he  be  frejudiced  thereby,  may 
B^avt  an  ABkn  upon  the  Cafe  againft  him  ;  therefore 
iet  Attorneys  be  circumffeEi  Tvhat  they  da. 

If  there  be  divers  Defendants  put  into  one  De- 
claration, an  Attorney  is  not  bound  by  the  Rules 
of  the  Court  to  appear  for  more  of  them,  than 
thofe  from  whom  he  hath  Warrant  to  appear^ 
Vafchi  2^  Car.  B.  R.  For  their  cafes  may  be  different^ 
though  the  Declaration  be  joints  and  every  one  may 
(bufe  hfs  own  Attorney. 

If  the  Defendants  Attorney  doth  receive  a 
Declaration  againft  his  Client  from  the  PkintifTs 
Attorney  ,*  this  Acceptance  obligeth  the  Attorney 
to  appear  to  it,  11  ISJo'v.  1650.  B.  S.  24.  Maij, 
Fafck  1650.  B.  S.  For  thereby  he  admits  bis  Cli- 
ent to  be  in  C^urt-)  and  takes  upon  him  the  defence  of 
itis  eaufei 

In  the  Court  of  Common  Fleas,  upon  a  Capias 
iffued  Forth  where  the  caufe  of  Adion  is  expreft 
in  the  Writ,  the  Defendant  is  by  the  Rules  of 
that  Court  to  ?^pear  and  plead  in  one  and  the 

fame 


fame  Term,  but  it  is  not  fo  in  the  Queen^  Bendy 
where  the  Suit  is  commenc't  by  Bill,  for  ther« 
he  hath  liberty  to  imparl  to  the  next  Term^ 
Trin.  24  Car.  B.  R.  It  feems  to  h  More  reafonahle  that 
he  have  liberty  to  imparl^  that  he  advife  'well  njjhat 
to  fleady  than  to  be  forced  to  plead  in  fo  port  a 
time. 

An  Infant  ought  to  appear  by  his  Guardian^^ 
and  not  by  his  Attorney^  for  he  cannot  make  a 
Warrant  to  authorize  an  Attorney  to  appear  for 
him,  bur  the  Court  may  affign  him  a  Guardian 
with  his  confenr,  Pajch.t^  Car,  B.  R.  Trin.  1650, 
So  that  his  appearance  by  an  Attorney ,  is  no  appear^ 
ance  in  Lmv^  becaufe  it  is  by  one  that  hath  no  lawful 
Authority  to  appear^  and  the  Law  approves  only  ef 
things  lawfully  done* 

The  like  was  held  by  Qlyn  Chief  Juftice,  Mkl. 

There  can  be  no  appearance  in  this  Court  bu| 
either  by  fpecial  or  common  Bail,  for  it  is  the 
putting  in  of  Bail  that  attacheth  the  Caufe  in 
Court,  7  Maij^  1650.  B.  S, 

If  an  Attorney  promifeth  to  appear  for  his  Cli- 
ent, the  Court  will  compel  him  to  put  in  com- 
mon Bail  for  him.  For  the  promife  to  appear  mplks 
the  other. 

If  one  appear  by  a  Name  which  is  not  in 
truth  his  right  Name,  and  thereupon  the  Plain- 
tiff declares  againft  him  by  that  Name,  he  fliall 
be  eftopped  afterwards  to  fay  that  he  is  not 
right  named,  20  05.  1650.  5.  S,  For  he  fijail  m% 
be  fuffered  to  take  advantage  of  his  07vn  wrong  t9 
prejudice  another  thereby, 

if  the  Attorney  appears  for  his  Client,  but  Js 
beneejfe^  that  is^  If  his  Client  lliall  like  and  ap- 
prove of  it ;  if  his  Client  flhall  refufc  to  appear, 

h$ 


yS      C&e  i^iaSfral  Eeifffer;  Oft 

fee  may  in  fome  ftiort  time  afterwards  return  th^ 
Declaration  to  the  Plaintiffs  Attorney,  with  his 
anfwer,  that  his  Client  will  not  appear,  and  then 
he  is  not  bound  to  plead  uiiro  it,  14  Nov.  165' o. 
B  Si  For  this  Tvas  not  an  ah  folate  f  hut  a  conStknat 
appearance. 

Two  Nichils  returned  upon  a  Scire  and  alias 
Scire  facias  do  amount  to^a  Scire  feci^  whereup- 
on if  the  Plaintiff  gives  a  Rule,  and  the  De- 
-fendant  doth  not  appear,  the  Plaintiff  fhall  have 
his  Judgment  by  default,  19  Ap.i6^o,  B,  S,  For 
it  Jhall  he  accounted  a  fufficient  notice  to  appear y  and 
the  Tlaintlffmufi  not  he  delayed  heyond^reafon. 

Vide  poftea  declaration  and  Judgment. 


affftawt 

BY  the  late  A6b  for  amendment  of  the  Law^, 
no  dilatory  Plea  fliall  be  received  in  any 
Court  of  Record,  unlefs  the  Party  offering  fuch 
Plea,  do  by  Affidavit  prove  the  truth  thereof^ 
or  ftiew  fome  probable  mater  to  the  Gburt,  to 
induce  them  to  believ%fhat  the  Fad  of  fuch  dila- 
tory Plea  is  true. 

An  Affidavit  made  before  a  Mafter  of  the 
Chancery  is  of  no  force,  nor  ought  to  be  read 
In  this  Court  ,•  nor  will  the  Court  make  any 
Rule  upon  fuch  an  Affidavit,  Trin.  22  Car,  B,  R, 
and  Tafch.  14  Car,  B,  R,  it  heing  made  Coram  non 
judice,  as  to  this  Court.  Vide  Stiles  Rep.  445-^ 
446. 

An  Affidavit  ought  to  fet  forth  the  Matter  of 
Fad  only,  which  the  Party  intends  to  prove 
by  his  Affidavit,  and  not  to  declare  the  Merits 
of  the  Caufe,  %z  Car,   B,  R,    Fifr  the  Court  is  to 

[^ 


Judge  of  the  Merits  of  the  Caufe^  and  not  the  Vmt^ 
to  fwear  them. 

The  Plaintiff  or  the  Defendant  may  tnake  an 
Affidavit  in  the  Caufe  depending,  and  it  ma^rie 
filed  here,  but  it  cannot  be  admitted  in  Evidfncf 
at  Trial  of  the  Caufe.  * 

An  Affidavit  touching  a  Caufe  depending  in 
this  Court,  muft  be  made  before  one  of  the  Judges 
of  this  Court-,  the  Caufe  being  there  depending^ 
Miehi  11  Car.  B.R.  Becaufe  no  other  Perfon  had 
power  to  take  the  fame  at  the  Common  Law  but 
a  Jfu:dgeof  that  Court;  but  now  by  a  Statute  made 
in  the  time  of  King  C6^r/^jll.  Cpmmiflioners  au- 
thorized, as  that  Statute  doth  direS:,  hav^  power 
to  take  Affidavits. 

An  Affidavit  made  againft  a  Verdid.  is  not  to  bs 
admitted,  TafcL  ziCar.  B.  S,  For  the  Oaths  ofi'Z 
Men  are  of  far  more  credit  than  of  one. 

Whon  aa  Affidavit  hath  been  read  in  Court^  it 

ought  to  be  filed,  that  the  other  Party  may  fee  it, 

and  take  aCopy  of  it,  if  he  ple^fe,  by  RoUChiQi 

Juftice,  Tafck  165.5'.  To  make  what  uj^  of  k  he  cam 

for  h^  advantage. 

Affidavits  taken  by  CommtfEoners^  by  virtue  of 
their  Commiffions,  cannot  be  read  until  they  arts 
filed. 

The  true  place  of  Habitation,  and  true  addi^ 
tion  of  every  Perfon,  who  fliall  make  an  Affida^ 
vit,  fhall  be  inferted  into  his  Affidavit,  Mkk  if 
Car,  2.  Reg,  Per  C«r. 


8o       C&ePiagicalJSiegiffet:,- br, 

ON  E  tnay  have  one  Addition  at  one  Da>% 
and  in  one  place,  and  yet  may  have  ano- 
ther different  Addition  at  another  Day,  and  in 
another  Place,  Mick  ziCar.  B^  R.  For  fome  Ad- 
ditions,  i^i^p.  of  Efquire,  Gentleman^  Yeoman^c^^J  i 
are  no  part  of  the  Name,  but  Additions  ad  libitum^ 
and  as  People  pleafe  to  call  them  ;  But  the  Title 
of  Knight  or  Baronet  is  part  of  the  Parties  Name^ 
and  it  is  material  to  be  rightly  ufed  in  pleading! 
but  the  Titles  of  Gentleman  or  Yeoman  are  Ad- 
ditions ad  flacitum  to  be  ufed  or  not  ufed,  Mich, 
14.  Car.  B.  R,  Or  to  he  varied. 

But  the  Title  of  an  Earl  of  Ireland,  is  not  an 
Addition  of  Honour  here  in  England;  an  Iri/fcEarl 
in  our  Law  is  written  by  his  Chriftian  Name  and 
Sirname,  with  the  Addition  of  Efquire  only  Mick 
1649.  Be  S, 

The  true  place  of  Habitation,  and  true  Addi-^; 
tion  of  every  Perfon  who  (hall  make  an  Affida-^. 
vit,  ftiall  be  infcrted  into  his  Affidavit,  MicB, 
I J  Car.  X.  Regisy  per  Cur, 

For  a  general  Learning  concerning  Additions, 
where,  and  in  what  Gafes  they  fhall  be  given, 
Vide  General  Abridgment,  2^5-,  &Cn  Tit.  Additi 
ens, 

IF  each  Party  fubmitting  to  the  Awards  hath 
power  by  the  Award  to  compel  the  other 
Party,  either  by  Law  or  Equity  to  perform  the 
Award,  the  Award  is  good,  although  the  Party 
be  thereby  put  tohis  A<^ion,  Mich.  7^Car.B.E, 

Elfi 


C6e  actomplift'l!  atta?nc^        it 

iJfe  it  is  not y  for  that  is  not  hinding  in  the  Law,  to 
the  performance  whereof  the  Law  cannot  compel  the 
Tarty  hound,  1  Saund.  193.  Pope  and  Brett. 

The  Court  will  not  fuppofe  any  thing  to  be 
awarded,  which  is  not  fubmitted  unto,  except 
the  contrary  be  made  to  appear,  10  Feh.  165-0, 
£,  S,  For  this  were  to  fuppofe  the  Arbitrators  to  do 
Ihjufiice  by  exceeding  their  Authority^which  the  charity 
of  the  Law  will  frefume  no  Man  will  do. 

An  Arbitrement  under  the  Hand  and  Seal  of 
the  Arbitrator,  is  fuch  a  Specialty,  as  is  not  li- 
mited by  the  Statute  of  21  Jac»i6.  of  Limitation 
of  Actions. 

For  the  learning  concerning  Awards  and  Arbi- 
trement, See  Af^rc^  his  Adion  for  Slander. 

See  alfo  a  Treatife,  Intituled^  Arhitrium  Redi- 
mvum^  or  the  Law  of  Arbitration. 

Alfo  fee  the  General  Abridgment y  Tit.  Arbitrd- 
ment,  from  fb.  515  to  577. 

Fide  ante  Attachment, 

SSsrecmcnt 

/A  Forced  Agreement  of  the  Party,  is  account- 
x\.  ed  to  be  no  Agreenient,  and  therefore  the 
Court  will  not  compel  him  that  did  thus  agree  to 
a  things  to  perform  his  Agreement,  ai  Can  B.  R. 
For  the  Law  abhors  all  Force  and  Violence. 
-An  Agreement  which  is  made  between  the 
Parties  only  by  Parol,  ftiay  be  difchargdd-,  and 
made  void  at  any  time  before  it  is  broken  by 
Parol  without  iatisfa6i:ion  ;  for  eodem  modo  t^uo  ori- 
tur^ eodem  modo  dijoli/ettir ;  but  after  it  is  broken, 
it  cannot  be  difcharged  without  facisfadion,  2x 
Car,  B,  R.  For  by  the  breach  there  is  a  wrotig  done  te 
*he  Tarty,   whkk  the  words    c&nHot  reh^fe  without 

G  fatssfa- 
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fatUfaBlon,  hut  before  the  hreacb  no  injury  wat  done 
to  any  Tarty ^  nor  any  of  tbem  injured  hy  fucb  a  dij'- 
charge,  .    v   ..v 

If  ATI  Agreement  made  by  Parol  to  do  any 
thing,  be  afcerwards  reduced  into  Writing,  the 
Parol  Agreement  is  thereby  difcharged ;  and  if 
an  Action  be  to  be  brought  for  the  Non-perfor- 
mance of  this  Agreement,  it  muft  be  brought 
upon  the  Agreement  reduced  into  Writing,  and 
not  upon  the  Parol  Agreement,  Tafcb.  22  Car. 
B.  R.  For  hotb  cannot  fiand  together ^  hecaufe  it  ap' 
fears  to  he  hut  one  Agreement^  and  that  (hall  he  taken 
Tvhich  is  the  later  ^  and  reduced  to  the  greater  certitinty 
by  Writings  /<>r.  Vox  emiffa  volat,  fed  Litera 
fcripta  manebit. 

The  PlaintifTand  Defendant  may  (by  Agree- 
ment between  them)  give  Money  to  the  Jury 
before  they  pafs  Upon  the  Trial  to  defray  their 
Charges  where  the  Trial  is  put  off,  they  by  that 
means  being  forced  to  ftay  longer  in  Town  than 
they  expeded,  Mich,  i  ^49.  5.  S*  For  hy  doing  of 
thJSy  the  Jury  cannot  he  intended  to,  he  made  mere  fa- 
vour able  to  ene  Tarty  than  the  other. 

By  Roll  Chid  jnfdct:  If  thePlaintiffs^s  Attor- 
ney,  and  the  Defendant's  Attorney  do  agree  to 
things  in  order  to  the  proceedings  in  their  Clients 
Gaufc,  though  the  Clients  do  afcerwards  refufe 
to  confcnt  to  their  Agreement ,  yet  the  Court 
will  compel  the  Attcrniesto  perform  the  Agree- 
ment. For  as  they  are  Attorfieysy  the  Law  doth  al^ 
low  them  to  make  fiich  Agr cement ^  and  if  the  Clients 
Jhould  a'void  them  afterwards ^  it  would  be  mijchitvous 
in  delay  of  Jujiice. 

No  A(fiion  fhall  be  brought  to  charge  any  Ex- 
ecutor or  Adminiftrator  upon  any  (peciai  pro- 
mifc  to  anfwer  Damages  out  of  his  own  Eftate, 

or 


br  to  charge  the  Defendant  upon  any  fpecial  pro- 
mife  to  anfwer  the  Debt  of  another  Perfon,  or 
to  charge  any  Perfon  upon  any  agreement  made 
upon  confideration  of  Marriage,  or  upon  Con- 
tra<5t,  or  fale  of  Lands,  or  Intereft  therein,  or 
upon  any  agreement  not  to  be  performed  withiti 
a  Year,  uniefs  the  agreement  whereupon  the 
Aiftion  fliall  be  brought,  or  ibme  Memorandum  ot 
JSfote  thereof  fhall  be  in  Writing,  and  figned  by 
the  Party  charged,  or  fome  other  Perfon  to  be 
by  him  authorized  thereunto,  by  the  Statute  of 
2^  Car.  1,  of  Frauds  and  Perjuries, 

No  Contra(3:s  for  fale  of  Goods  for  lo  /.  or  up- 
wards Ihall  be  good,  except  the  Buyer  accept  of 
the  Goods  fold,  or  give  fomething  iri  Earneftj 
or  fome  l^oie  or  Memorandum  in  Writing  of  the 
Bargain  being  made  and  figned  by  the  Parties,  cue 
their  Agents  lawfully  authorized,  Ibid. 

mmmnu 

AN  Attornment  made  unto  tefiuy  que  ufe,  ii 
a  good  Attornment  in  Law  to  the  Feoffee; 
of  the  Land,  if  the  Tenant  of  the  Land  have 
notice  of  the  Ule,  when  he  did  Attorn  Tenant 
to  Cefiuy  ^ue  ufe^  Mich.  izCar.  B.  R.  For  then  he  k 
not  ignorant  in  whom  the  F^ ate,  in  haw  is^  dndjH 
ivhom  he  makes  the  Attornment •,        ,    . 

An  Attornment  made  after  Suh-fet,  is  noti 
good  Attornmentj'  for  an  Attornment  is  a  fplemri 
Adj  and  ought  to  Be  done  fo  chat  notice  may 
be  taken  of  it,  which  fhall  not  be  prefumed  to 
be  in  the  Night,.  Mich,  2;  Car.  E  R.  Por  thai  is 
ti^efof  Refi^  and7toifo7  ABiirti, 


Ufes  ftall  veft  without  Attornment,  Vaughanss 
Ref.  50. 

And  by  the  late  Ad:  for  amendment  of  the 
Law,  It  is  Enaded,  That  all  Grants  or  Convey- 
ances to  be  made  by  Fine  or  other  wife,  of  any 
Manors  or  Rents^  or  of  the  Reverfion  or  Remain- 
der of  any  Meffuapes  or  Lands,  fhall  be  good 
and  efFedual  to  all  intents  and  purpofes,  without 
any  Attornment  of  the  Tenants  of  any  fuch  Ma- 
nors, or  of  the  Land  out  of  which  fuch  Rent 
ihall  be  iffuing,  or  of  the  particular  Tenants; 
upon  whofe  particular  Eftates,  any  fuch  Rever- 
fions  or  Remainders  fhall,  and  may  be  expedant 
or  depending,  as  if  their  Attornment  had  been, 
had  and  made.  Provided  neverthelefs,  That  no 
fuch  Tenant  fhall  be  prejudiced  or  damaged,  by 
payment  of  any  Rent  to  any  fuch  Oraritor  or 
Conufor,  or  by  breach  of  any  Condition  for  Non- 
payment of  Rent,  before  notice  ftiall  be  given  to 
him  of  fuch  Grant  by  the  Conufee  or  Grantee,  ' 
See  General  Abridgment  ^  Tit.  Attornment  ^  fol,  . 
6iij&c. 

SMTumpfit  or  piomirc 

BY  the  Statute  of  29  Car.  %:  Upon  a  Sale  ©f 
Laiids  or  Agreement  to  be  performed  with- 
in a  Year,  or  to  charge  an  Executor  or  Admini-* 
ftrator  out  of  his  own  Eftate,  no  Adion  will  lie ' 
unlefs  it  be  in  Writing. 

Alfo  upon  a  Contrad  for  the  Sale  of  Goods, 
of  the  value  of  10  /.  or  upwards,*  no  A^ion  will 
lie,  unlefs  the  Buyer  accept  part  of  the  Goods  > 
fold,  or  give  fomething  in  Earnefl*,^or  fome  Note 
or  Memorandpfm  in  Writing,  IVid» 

For 


For^  a  general  learning  concerning  Alliens 
on  the  Cafe,  Contracts  and  Aflumpfits.  See  Shep- 
herd A<5i:ions  upon  the  Cafe  for  Deeds^  'viz.  Con- 
tracSls,  Aflumpfits,  Deceipts,  e^r. 

But  elpecially  fee  the  General  Ahridgment^ .  Tit. 
^ABlonsy  from/o.  I.  to  fo,  4.6. 

And  Actions  upon  an  Ajfumffit^  Ihid,  from  fo. 
46  tofo.  80, 

3Cppeat 

IN  a  Writ  of  Appeal,  all  the  Pleadings  are 
entred   in   Latin ,    but    Counfel    ought   to 
count  in  French,  as  in  real  Actions,  Mich.  22 

If  in  an  Appeal  tne  Defendant  pleads  in  a- 
^^batement  of  the  Wrtt^  it  is  fafe  for  him  to  plead 
alfo  Not  guilty,  for  if  the  Writ  be  adjudged 
good,  it  is  peremptory,  and  he  fhall  not  be  per- 
mitted to  anfwer  over,  but  fhall  be  condemned 
upon  the  VJnty  Mich,  iz  Car.  B,R.  For  the  more 
fpeedy  proceeding  againfi  fuch  Ojfendsrs  in  criminal 
Cattfes, 

In  an  Appeal  the  Appellant  ought  to  appear  in 
Court  in  Perfon ;  yet  upon  a  motion  to  the  Court, 
the  Court  may  admit  him  to  profecute  his  Salt  by 
his  Attorney,  Mich.  %<l  Car.  B.  R.  For  there  may 
he  reafons  for  his  ahfence ;  hut  in  cafe  of  Appeal  by 
a  H^idbwdc  morte  viri,  the  Statute  of  Hen.  7.  doth 
impower  her  to  fue  by  Attorney  ^  hut  when  hy  an  Heir, 
it  mtifi  he  in  propria  perfona. 

The  defedi  in  any  Procefs  in  an  Appeal 3  or 
the  Nori-appearaince  of  the  Plaintiff  doth  dif- 
continue  the  Appeal,  and  makes  an  end  of  the 
Adion^  as  well  as  a  defed  in  the  Original  Wrir, 

G  ^  HilL 
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Hill,  iz  Car.  B.R.  This  is  in  favour  of  life  which  the 
hav)  IS  tender  of. 

See  more  upon  this  Head  in  General  AhriJg- 
ment^  Tk.Jfpeal^  from/^.488,  tofo.  500. 

IF  the  queftion  upon  a  Writ  of  Error  brought 
to  reverfe  a  Fine  or  Recovery  for  Nonage  De» 
Whether  the  Party  be  of  full  age,  or  within  age^ 
it  fliall  be  tried  by  the  Court,  by  infpedion  of 
the  Party,  and  not  by  a  Jury,  HiU.  X2  Gar.  B.  R. 
But  there  mufi  he  other  concurrent  poof  made  to  the: 
Court f  as  well  as  hy  viewing  of  the  Tarty.,  for  the 
Court  in  fome  cafes  may  he  deceived y  if  they  jhould  rely 
only  upon  the  view  ef  the  Party. 
/  The  Heir  at  Law  fhall  be  allowed  his  Non-age 
upon  a  Writ  of  Error  brought  to  reverfe  a  Com- 
mon Recovery  fuffered  by  his  Anceftors,  and  the 
Parol  fhall  demur  ^«^«/^;,C^^.  For  the  Law  is  tender^ 
and  doth  take  care  to  frejerve  the  Elates  of  Infants  who 
cannot  take  care  of  themfelves.  ,  _, 

See  more  upon  this  head  in  thQ  Gemral  Ahidg- 
•ment^  Tit.  Jge^  from/tf.  259  to 269. 

r  is  net  good  Pradice  to  take  aft  advantage  , 
gainft  the  Defendant^  to  obtain  a  Trial  f bo i- 
er  againft  him  than  the  thing  will  bcar^  for  it 
caufeth  clamor  from  the  Party^  and  makes  him 
(ofcentimes)prefsthe  Court  fora  new  Trial,  HilL 
^2  Car.  B.R«  For  the  Law  would  have  all  f  recce  ding  j 
to  b^fair^  and  without  ca-jjs  of  cla7nor»    . 
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He  that  will  in  pleading  take  advantage  of  a 
particular  Statute,  mufl:  rfiew  particularly,  that 
he>is  comprifed  within,  the  Statute,  Pafcb.%^  dr. 
*:B.  R#  For  the  Court  is  not  hound  to  take  notice  of 
*  his  f articular  concernment^  except  he  {hew  how  he  is 
concerned^  lut  if  it  be  a  general  Law,  it  is  ether- 
ways. 

When  an  Adion  is  brought  upon  a  particular 
Statute,  it  is  not  fufficient  to  have  a  printed  Co- 
py of  the  Statute  in  Court,  but  there  muft  be  a 
Copy  examined  by  the  Parliament  Roll ;  but  for 
a  general  Law,  the  Court  ufually  gives  credit  to 
the  printed  Book. 

Every  Record  of  AT///  prius^  for  the  Trial  of 
Iffues  at  the  Aflizes,  muft  be  fealed  within  a 
Month  next  after  the  end  of  the  Termj  pr  Cur, 
Trlfp,  11^  Cati  a.  Regis,  But  this  Rule  k  now  al- 
teredj  and  the  time  limited  to  three  Weeks ;  but 
with  a  Warrant  from  a  Judgc^  which  will  coft 
1  s.  you  may  Seal  them  at  any  time. 

The  Queen's  Bench  may  hold  Plea  of  Affizesof 
Land  in  the  County  of  Midd,  where  the  Common 
Pleads  fittetlv^ud  at  the  fame  time  without  Patem  4 
the  reafon  feemeth  to  be,  becaufe  that  an  Allizc 
non  efi  flacitum  fed  ^querela^  .and  fo  out  of  the  Sta- 
tute o^ Mag£har,i  i .  It  is  neceflary  to  have  fifteen 
Days  between  the  Tepe  and  the  Rctornof  a  Writ 
of  Affize. 

An  Affize  is  to  be  arraigned  in  French^  and  firft 
the  Plaintiffs  Counfel  doth  pray  the  Court,  thae 
the  Defendant  may  be  called*  which  the  Coan 
grants,  and  thereupon-  he  is  calkd  by  the  Cryer 
of  the  Court^  and  if  upon  his  calling  he  doth  ap- 

G  4  pear, 
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pear,  then  th^Defendants  Counfel  doth  demand 
Ojfer  of  the  Writ  of  Affize,  and  the  Retorn  of  it, 
which  is  granted,  and  thereupon  he  prays  leave 
of  the  Court  that  he  may  Imparl,  which  is  grant 
ted  to  a  fliort  Day  after,  and  the  Jury  is  adjourned 
by  the  Court  to  appear  ^t  that  Day,  Hii5f.^22Car. 
B.  R.  K/j /i  feftinum  remedium,  andno  fo^uicjk 
Mfpatch  in  other  Civil  ^ Si  1077 s,  .       • 

No  Record  of  Nifi  frius  iox  the  trying  of  an 
liTue  at  the  Affi^esj  fhall  be  fealed  after  the 
end  of  one  Month  next  enfuing  the  end  of  the 
Term,  7r/«.  i6  Car.  2*  S-egis^  (ince  altered  to 
three  Weeks. 

Note,  That  the  Jurors  that  are  to  try  the  Affize, 
^re  called  Recognitors  of  j:he  Affize,  and  are  be- 
fore the  Retorn  of  the  Writ,  to  have  a  view  of 
the  thing  in  demand.  ' 

At  the  Day  granted  for  the  Defendant  to  imj^4i*I 
iinto,  the  Defendant  is  called,  and  upon  his  ap- 
pearance he  pleads  to  the  Affize  in  Latin,  and 
upon  this  an  IlTue  is  joined  between  the  Parties, 
and  the  Recognitors  are  fv^orn  to  try  the  Iflue, 
and  the  Counfel  do  proceed  to. give  them  their 
Evidence,  Pafeb.  z^  Car.  B.  R.  Ohferve  that  in 
thefe  Aciions  the  Jury  view  the  Lan4  in  (juefiion  he- 
fore  the  Evidence  given  ;  hut  in  an  Ejetiment  the 
yury  have  the  View  after  Evidence  given ^  and  not 
then  neither y  ^ut  by  Order  of  the  Co^rty  and  confent  of 
fhe  Fartiej, 

See  more  concerning  this  in  General  Abridg- 
ment^ Tit.  Affiz^e^  frcm/(?.  578  to  593. 
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IF  in  an  Appeal  brought,  the  Writ  be  abated, 
the  Defendant  cannot  be  arraigned  upon  the 
Count  which  is  grounded  upon  this  Writ,  Pafcb, 
2  J  Car.  B.  R.  For  the  Writ  is  the  foundation  of  the 
County  and  if  it  fail-,  the  Count  mufi  needi  fail,  fer 
^there  is  no  foundation  for  the  Arraignment, 

A  Man  was  arraigned  for  ftea ling  12  Oxen,  the 
Prifoner  confcfled  he  ftole  20,  and  was  again  ar- 
raigned for  the  other  8.  and  had  Judgment  to  be 
hsLngciy  apud  Nottingham  circa  20  Eliz*. 

If  the  Defendant  in  an  Appeal  be  acquitted, 
yet  he  may  be  arraigned  at  the  Qiaeen's  Suit, 
Dyer  121,  Mich.  14  H.  7.  Rot.y,  and  Trin.i 4.  H.j. 
Rot.  174. 

One  Awhry  that  had  been  ('formerly)  indided 
for  Felony  upon  the  Statute  for  having  two 
Wives,  and  was  Outlawed  upon  this  Indidment, 
and  being  brought  to  the  Bar  was  arraigned  in  this 
manner,  Firft,  The  Secondary  on  the  Criminal 
fide  fpake  thus,*  Av/hvy  hold  up  thy  Hand,  which 
the  Prifoner  did;  then  he  proceeded  thus^  Awhry^ 
thou  haft  been  heretofore  indited  of  Felony^  and  there- 
upon Outlawed  in  due  courje  of  LaWy  for  having  of 
two  WiveSy  and  haft  been  arraigned  thereupon,  what 
canfi  thou  fay  for  thy  felf  why  thou  (houldef  nor 
ba'ue  Sentence  of  Death  pronounced  r^gaihft  thee  ? 
Prifoner,  I  take  this  exception  to  the  ladsBmenty  that 
it  is  not  faid  to  be  found  per  Sacramentum  duode- 
cim  proborum  &  legaiium  hominum  ;  and  1 
defire  I  may  have  Twifden  and  Hales  affigned  for 
my  Qounfel.  Court,  Ton  [hall  have  them*  Thereup- 
on the  Counfel  prayed  that  the  Prifoner  might 
bring  a  Writ  of  Error  to  reverfs  the  Outlawry. 

Courr, 


Court,  Let  kimBaveit.  Note^  That  the  Prifbne. 
in  fueh  cafe  cannot  be  admitted  to  bring  a  Writ 
of  Error  until  he  (hew  fome  probable  Matter  of 
Error  to  warrant  it*        ^  .! 

In  Civil  Actions  the  Defendant  may  bringf a; 
Writ  of  Error,  before  he  afligns  amy  Error,  bew 
caufe  the  Government's  not  there  fo  much  con- 
c?ernedj  and  there  he  puts  in  good  Bail  to  aufwer 
damages  to  the  Party  for  his  delay  ,•  but  here  caii 
be  no  fuch  thing  done  to  the  Government, 

attaint 

AN  Attaint  doth  He  againft  a  Jury,  that  do 
give  their  Verdict:,  contrary  to  the  Evi- 
dence that  is  giv^en  unto  them,  Fafch.  23  Can  B. 
R.  by  the  Statute  of  x;  H.  7. 

A  Non-fuit  in  sm  Attaint  is  peremptory. 

If  the  Party  for  whom  the  Jury  found  thefa!fe 
Oath  die  before  the  \%"it  of  Attaint  brought,  the 
A<SlJon  is  gone.  Dyer  5*.  a.  But  if  he  die  pending 
the  Writ,  there  it  is  not  gone.  Dyer  li^,  fl.  6^. 
See  the  Statute  of  2^  H.  ^*  caf.  ;. 

And  General  Abridgment^  Tit.  Attaint ^  from  fa. 
%nyto  601. 

Wixma  Clttercla. 

'Here  the  Bail  is  detained  in  Prifon,  in  Exe- 
cution after  the  Judgment,  which  was  i 
given  againft  the  Principal ,  is  r6verfed  by  a 
Writ  of  Error  ;  there  the  Bail  may  bring  an  Aw 
dita^erela  to  be  difcharged,  ?afck  %%  Car.  B.  R. 
Becaufe  he  is  unjufly  vexed  by  Imfrijonment  without 
lawful  caufe. 

If 
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If  one  be  taken  in  Execution ,  and  is  after- 
wards fet  ac  liberty,  and  then  is  taken  again  and 
detained  in  Prifon  upon  the  fame  Execution,  he 
may  bring  his  Audita  Querela  to  be  enlarged,  Mich, 
24  Car.  B.  R.  For  by  fhe  enlargment  of  the  Pri' 
foneff  the  Execution  is  difchargedt  and  an  Execution 
once  difcharged,  is  for  ever  difcharged ,  and  can- 
cannot  be  revived ^  for  the  Difcharge  fupfofeth  fatisfa- 
^ion, 

.  But  by  the  Statute  of  2 1  Jac,  i .  chap,  24.  Exe- 
<cution  may  be  fued  out  denovo  againft  the  Lands 
of  one  dying  in  Execution. 

If  a  Judgment  given  in  this  Court  be  removed 
into  the  £;v(;y6f^«er  Chamber  by  a  Writ  of  Error, 
and  the  .Party  who  had  the  Judgment  (not- 
withftanding  the  removal  of  it  by  the  Writ  of 
Error)  do  bring  an  Adion  of  Debt  upon  this 
Judgmentan  the  Court  where  he  obtained  the 
Judgment  (as  he  may  do)  and  recovers  Judg- 
ment thereupon  ,  and  afterwards  the  firff  Judg- 
ment be  reverfed  by  a  Writ  of  Error,  the  De- 
fendant againft  whom  the  fecond  Judgment  was 
obtained,  may  bring  his  Audita  Querela  to  be  re- 
lieved againft  the  A Aion  of  Debt  brought  upon 
the  Judgment  which  is  reverfed,  3  Feb,  1 65*0.  B.  S. 
For  Tvben  the  Judgment  is  reverfed  upon  which  the 
AUion  of  Debt  was  grounded^  there  is  no  caufe  left 
t9  fupport  the  ABion  ;  and  therefore  all  profecution  of 
the  ABion  afterwards  ,  is  accounted  in  Law  but 
an  unjufi  vexation  %  fdr  which  an  Audita  Querela 
lies. 

But  had  an  hOiion  of  Debt  been  brought  upon 
a  Judgment  after  the  Record  certified  into,  the 
Court  of  ^eens  Bench  from  the  Common  Pleas  ^ 
or  an  Inferior  Court,  there  the  Defendant  mighc 
^/vell  plead  Nul  ttel  Record,  becaufe  Recordum  & 

Vrocrfjus 
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Vrocejfus  cum  omnibui  ea  tangemibus  are  removed  in 
to  the  Court  of  Queef^s  Bench ^  aad  nothing  ren 
mains  in  the  Court  below,  but  the  whole  Pro^ 
ccedings  are  entred  upon  Record  in  the  ^een%\ 
Bench^  and  that  Court  affirms  or  reveries  the 
Judgment  as  they  fee  caufe. 

One  Trittonj  that  was  in  Execution,  brought 
hxs  Amdit a  ^erela  and  prayed  that  he  might  be! 
bailed,  and  it  was  granted,  and  he  Was  bailed  by- 
four  Perfons,  7  Feb.  i6<^o.  B.  S.  For  this  bailing  of 
Mm  is  not  a  dif charge  df  the  Execution  \  for  by  his^^ 

\  Bail  he  ts  in  cufiody  of  the  Law ,  and  if  he  make  not 
Hit  his  Audita  QuereJa,  he  or  his  Bail  mufi  render  his 

,  Body  in  Execution  again^  or  elfe  the  Bail  mttfi  pay  the 
Ikk  for  which  he  lay  in  Execution, 

A  Man  hath   two  Judgments  againft  feveral' 
Perfons  for  the  fame  Debt,    he  may  extend  ^he 
Lands  of  both   of  them,  and  an  Audita  Querela 
will  not  lie  until  there  is  fatisfa<5lion. 

An  A<5i:ion  of  Trefpafs  is  brought  agatnft  J,S, 
ie  eo  quod  ipfe  fimul  cum  K,  B.  infult.  fecit ^  (^c,  and 
a  Verdict  and  Judgment  is  recovered  againftj^.S'. 
afterwards  the  Plaintiff  releafeth  A.  B.  here  J.  iS, 
Cball  have  an  Audita  \§uerela  upon  this  Releafe, 
I/.  15  Car, 

See  more  on  this  head  in  General  Abridgment^ 
tn»  Audita  ^erela^  froln  6z8  to  644.  g 

/>%    Verbal  Authority  given  by  divers  Plaintiff 
XJL  *^  ^^  Adion  of  Trefpafs  and  Ejed:ment, 
to  deliver  a  Leafe  of  Ejedment  upon   the  Land, 
though  the  Leafe  be  figned  and  fealed  by  them  oil 
of  the  Land  let  in  the  Leafe,  it  is  a  good  authority 

to 


to  execute  the  Leafe  ;  fo  held  in  a  Trial  at  the 
Bar  between  Vanlore  and  Crook  y  Mich.  1649. 
7  Nov,  B.  S.  For  nothing  fajfeth  from  tbofe  that  de- 
liver the  Lea  ft ^  hj  virtue  of  fuch  delivery^  hut  fr(^ 
then^  that  made  the  Leafl ;  and  their.  Authority  "^y 
word  for  another  to  deliver  it  is  no  more  than  if  they 
had  themjelves  delivered  it;  and  the  other  is  but  an 
infirument  to  fut  in  Execution  the  mind  of  she  Lef- 
fots,  as  their  own  Hands  bad,  had  it  been  delivered 
by  thentf elves. 

A  Corporation  ^.annot  authorize  any  Perfon  to 
ad  for  them,  but  under  their  Common  Seal. 

If  a  Stranger  enters*  for  me  without  any  autho- 
rity^ here  if  I  agree  toit^  it  fhall  enure  as  much 
to  my  benefit  as  if  he  had  entred  by  my  Order. 

See  more  on  this  head,  General  Abridgment ,  tit. 
jiuthoritf^  66 ^y  666,  &c, 

aRputfenant  and  appcimattt 

YArds,  Orchards  and  Gardens  are  Appurte- 
nances to  a  Meffuage,  but  Lands  cannot  be: 
faid  to  be  appurtenant  to  a  Meffuage,  though 
they  be  ufed  with  the  Meffuage,  for  the  Meffuage 
is  a  Meffuage,  though  the  Lands  be  taken  away* 
tlill.  25  Car.  B.  R.  But  it  is  not  fo  if  the  7aras^ 
Orchards  and  Gardens  are  taken  away  from  it^  for 
for  then  it  becomes  hut  a  Cottage  or  Tenement, 

One  Meffuage  cannot  be  appurtenant  to  ano- 
ther Meffuage,  for  they  are  (both)  entire  things 
ofthemfelves,  F^/c^.  24  Car.  B.R.  And  things  that 
are  entire,  are  fo  themfelves,  that  they  are  withostt 
relation  to  other  things  as  of  fart 9  or  defendant  upo» 
them.  See  afceM/>.  Common. 
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36ccount. 

IN  all  Cafes  where  the  Party  who  receiver 
Money  is  to  have  any  allowance  or  reward 
tor  the  receiving  thereof^  an  Action  bf  Account  i 
Render,  and   not  an  Adion  of  Debt,  or  upoii; 
the  Cafe,  muft  be  brought  againft  him. 

Nete,  By  the  late  A<ft  for  amendment  of  thei 
Law;  A(9:ions  of  Account  may,'  and  (hall  be 
brought  and  maintained  againft  the  Executors 
and  Adminiftrators  oP  every  Guardian,  Bailiff 
and  Receiver,  and  alfo  by  one  Joint- tenant,  and 
Tenant  in  Common,  his  Executors  and  Admini- 
ftrators againft  the  other  as  Bailiff,  for  receiving 
more  than  comes  to  his  juft  Share  or  Proportion, 
and  againft  the  Executor  and  Adminiftrator  of 
fuch  Joint-tenant  or  Tenant  in  Common ;  and  thd 
Auditors  appointed  by  the  Court  where  fuch  Action 
Ihall  be  depending,  (hall  be,and  are  thereby  impow- 
red  to  Adminifter  an  Oath ,  and  examin  th^« 
Parties  touching  the  Matters  in  queftion,  aid 
for  their  pains  and  trouble  in  auditing  and  taking 
fuch  Account,  have  fuch  allowance  as  the 
Court  (hall  adjudge  to  be  reafonabl^  to  be  paid 
by  the  Party,  on  whofe  fide  the  ballance  of  the 
Account  fhall  appear  to  be^ 

Sec  jnore  on  this  head  in  Gefieral  Ahidgnjer.. 
t\U  AckoHHt^  from,  a  15' to  235. 

An  Action  of  Debt,  or  an  AcSioil  upon  the 
Cafe  upon  an  infimul  cofijfutajjei  lies  at  the  ele- 
dion  of  the  Plaintiff^  againft  one  for  receiving 
Money  of  a  third  Perfon  for  the  ufe  of  the  Plain- 
tiff, although  he  had  no  authority  given  him  , to 
receive  it,  Eill.  a;  Car.  B.  R.  Foij^  is  the  Interejf 
that  the  Tlaiptiff  hdth  in  the  Mone/ykid  for  his  Ufa 
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hat  gives  him  the  cnufe  of  ^^ion^  and  it  is  a  Re- 
:eipt  of  the  Momy  that  makes  the  other  Tarty  liahk 
to  the  ABion^  and  it  matters  not  by  what  Authority 
he  received  it. 

So  likewife  where  I  pay  Money  to  another 
?erfbn,  I  may  bring  an  A6lion  againft  him  for  fo 
nuch  Money  received  by  him  of  me  to  my  ufe^ 
md  if  upon  the.  Trial  he  cannot  make  it  appear 
hat  he  received  the  fame  for  fome  Debt  due  front 
ne  to  him,  or  to  be  paid  over  by  my  Order^ 
\;hich  he  hath  done,&c.  an  Adion  will  lie  againft 
lim  for  It. 

The  Statute  of  Limitations  of  A(5tions  doth  not* 
)ar  the  Plaintiff^  who  iis  a  Merchant,  from  bring- 
ng  an  Adlion  of  Account  Render  for  Merphan- 
lize  at  any  time,,  thofe  A(f^iens  for  Accounts' for 
Vierchandize  being  excepted  out  of  that  Statute  • 
)ut  all  other  Adions  of  Account  Render^  and  in^ 
Imul  cQmfHtaffit  are  within  the  Statute  of  1 1  jiicu 
haf.  1 6. 

I  •  An  A(flion  upon  an  infirml  compitajfet  doth  not 
ie  for  Rent  (alone)  due  and  arrear ;  for  the  Rent 
iemandable  is  certain  *,  but  if  the  Rent  be  be- 
lindj  and  there  are  (alfo^  other  things  mixt  with 
t,  for  which  the  Adion  is  brought,  then  ^rt 
Vdjon  upon  an  infimul  confputajet  may  be  brought 
or  both  of  them  together,  becaufe  it  is  incertaiil 
ipon  the  whole  matter  what  is  due  to  the  Plain* 
jiff,  Triu.  J 6^1.  B.  S. 

Every  Clerk  of  the  Court  fhall  Account  with 
he  Secondary  (ix  Days  after  the  end  of  every 
51<i/?tfr  Term,  and  eight  Days  after  the  end  of 
l^tchaelmas^  sind  ten  Days  after  th?:  end  of  HU- 
ary  and  Trinity  Term,  upon  pain  of  Su^enfion^ 
md  not  having  Writs  nor  Rolls  received  for  th« 
irft  Offence,  and  of  being  ftrutk  out  of  the  Roll 
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for  the  fecond  Offence,  H/£iy  and ^i 6  C<i?-.2.  Since  j 
this  it  was  agreed  by  Sir  Rob.  Henly  and  his  Clerks , 
before  the  Lord  Chief  Juftice,  that  they  fhould ' 
account  every  fecond  Tcrm^  which  agreement  is 
now  pradifed. 

If  one  receive  Money  due  to  me  upon  an  Ob-i 
ligation,  or  for  Rent  due  to  me,  I  may  either 
have  an  AcStion  of  Account  againft  him  as  my  Re-i 
oeiverj  or  an  Adion  of  Debt,  or  an  Adion  up- 
c>n  the  Cafe,  as  owing  me  fo  much  Money  as  h6 
hath  received,  though  in  all  thele  Cafes  he  hath 
received  the  Money  without  my  confent,  Trin. 
16 5"  I.  B.  S.  For  hy  his  Receipt  of  another s  Money y  he 
hath  made  himfelf  liable  in  LaWy  to  give  an  accounf 
of  the  Monies  hy  him  received^  and  to  fay  them  to  the 
Tarty  td 'whom  in  Laiv  they  are  due. 

Every  Attorney  of  this  Court  (hall  account  fe- 
parately  by  himfelf  at  the  end  of  eyery  Term, 
according  to  the  ancient  Rules  of  this  Court  for 
that  purpofe  made  ,•  and  that  two,  three  or  mord 
of  them  fhall  not  in  like  manner  account  in  the, 
name  of  one  Clerk,  as  it  hath  been  lately  ufed  : 
And  it  is  farther  Ordered,  That  if  any  Clerk  of 
this  Court  ftiall  lign,  or  caufe  to  be  ligned  any 
Writs,  or  fliall  file,  or  caufe  to  be  filed  any  Rolls 
in  his  Name,  for  any  other  Clerk  who  is  in  ar- 
rears with  his  Account,  then  fuch  Clerk  who  j 
fhould  fign,  or  caufe  to  be  figned  fuch  Writs,  oq|' 
ifhould  file,  or  caufe  to  be  filed  fuch  Rolls  in  his 
Name  fliall  pay  the  arrears  of  the  Account  of  fuch 
Clerks  for  whom  fuch  Writs  were  figned  by  him, 
or  any  Rolls  filed  by  him,  prCur,  Trin.  20  Car.  i. 
Regii. 

Every  Clerk  of  this  Court  every  Term,  at  the 

time  of  the  making  up  his  Account,  fhall  pay  to 

the  Officer  of  this  Court,  who  receives  the  Bills 

4  here 


here  in  the  Court  to  be  filcd^  his  ufual  Fee  of 
X  /.  for  every  Attorney  and  Philizer  of  this  Court, 
who  imploys  fuch  Clerk  to  enter  for  him  in  the 
faid  Courts  per  C«r.  Trin^  1 5  Car.  2.  Regis, 

9llfi(t0|,  vid^  ante  9CCCIUtt^ 

MAny  things  are  in. charge  with  the  <^ef»V 
Auditors  which  arc  not  in  the  Crown, 
Va[ci).  24  Car.  B.  R'.  For  a  thing  cannot  be  vefted  in 
the  Crowny  nor  take  cut  of  the  Cyoivn^  hut  by  matter 
of  Record  J  which  the  Auditors  Books  are  not. 

Auditors  afligned  by  the  Court^  upon  an  Action 
of  Account  brought  to  receive  the  Account,  are 
proper  Judges  of  the  Caufe,  Trin.  24  Car.  B.  R. 
viz.  Whether  the  Varty  accountable  be  in  avrearor  not  y 
hut  the  Plaintiff  may  Traverfe  the  Defendants  Account 
if  he  thinks  fit. 

Payment  of  Money  is  a  good  Plea  before  Au- 
ditors ;  but  flene  comfutavit  before  Auditors  is  an 
ill  Plea,  HiU,  12  Car. 

acgument 

TWo  that  are  of  Counfel  on  one  fide,  ought 
not  to  argue  for  their  Client  both  of  them 
upon  one  and  the  fame  day,  except  it  be  for  con- 
cluding of  all  the  Arguments  which  areintenjd^d 
to  be  made  for  that  Party^  Mich,  1649.  B.  S.  By 
the  Cufiem  of  the  Court ^  but  one  of  one  ^de^  and  ano- 
ther on  the  other  fide^  may  argue  in  one  day^  and  upon 
afdewn  Argument  the  Court  allows  each  F  erf  on  at- 
gttingj  a  motion  after  his  Argument. 

H  It 


ft  is  not  £hc  afeal  courfe  of  die  Court  for  one 
Coiirsfellor  CO  argue  the  fame  Cafe  twice,  by  Ro^ 
CMefJ&fike^  £i,Nov,  i6^o,  B.  S,  For  it  h  'mUnied^ 
that  when  fe  §rfl  argued^  he  faidali  he  could  for  his 

Cimttj  and  th€  Cmrt  willnoi  admit  th€  Jame  matter 
t&  b€  repeated ^  brnt  wiU  ke^r  what  another  can  fafy  if 
there  be  C4mle<^ 

Tenant  for  Life:?  or  Tenant  in  Dower,  snay 
__  _  P^^y  ^^  ^^^  of  all  ftich  Perfons  as  are  in  re- 
oiasnder  of  E9;ate  in  the  Lands  for  which  he  is 
implead edf  1649*  29  Julii^,  B,  S,  For  they  are  a& 
c&ncemed  bj  reafon  of  their  fe'ueral  Interefis  to  de- 
fmi  th^  pMtlcidar  Efiatc  ufon  which  their  Remam- 
td    ' 


Prayer  is  not  gran  table  in  an  Adion  of 
Trover,  chat-being  a  perfonal  A^ion^^  and  for  a> 
Chattel  oaly,   Crc  Ediz*.  693,   Foxley  verfus  An' 

See  the  whole  Learning  on  this  head,  ^Ide  Gen* 
Abrldgmemtttlu  Aid  of  tke^men-^  &c*  front.  169  j  to 
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OSardti  ^nd  feme. . 

N  A<flion  doth  lie  again!!'  the  Husband  fo: 
Goods,  that  were  delivered  to  his  Wife, 
if  \t  may  be  intended,  or  can  be  proved 
that  tiiofe  Goods  did  any  ways  come  to  the  ufe 
of  the  Hiisbancf,  Hlfi,  xi  Car.  B.  R.'  If  they  comt 
to  tb&  ujQ   of  tht  Hi4jhandy    he  hath  the  henefit  of 

themf 


Clje  accompliWn  atta?ne^        99 

theMf  and  in  Honefly  and  Jufiice    ought  to  fay  for 

them. 

If  a  Feme  Covert  be  ferved  with  a  Suhpcena  to 
appear,  and  her  Charges  tendred  ,•  if  Ihe  doth 
not  appear,  her  Husband  fhall  be  faed  upon  the 
Statute  for  her  not  appearing^  Leon,  i  Ref.  iiiy 
11^.  Cr.  Car.  376,  to  ^88. 

If  a  Feme  Sole  be  indebted  to  J.  S.  and  after- 
ward the  Feme  doth  Marry,  this  Debt  is  become 
by  the  Marriage^  the  Debt  of  the  Husband  and 
of  the  Wife,  viz,.  The  proper  Debt  of  the  Wife, 
and  the  Debt  of  the  Husband  in  right  of  hi/'Wifc, 
and  the  Wife  mufl  be  fued  for  this  Debt  jointly 
with  her  Husband;  and  if  the  Husband  die,  pen- 
ding the  Suitvyetis  not  the  Debt  gon,  but  flie 
may  be  fued  for  it  after  the  death  of  her  Huf- 
band",  but  if  the  Husband  be  not  fued  for  this 
Debt  during  the  life  of  his  Wife,  he  can  never 
be  fued  for  it  after  her  death,  Pafcb.  24  Car, and 
Trin.  24 Car.  B.  R.  viz.  By  anew  ABion, 

Where'a  judgment  is  recovered  againfl  a  Wo- 
man dum  fola^  and  afterwards  fte  takes  Husband^ 
and  a  Scire  facias  is  fued  cut  againfl  the  Husband 
and  Wife^  and  Execution  is  adjudged  upon  this 
Scire  facias^  and  after  the  year  and  a  day  other 
Scire  facias's  SiVQ,  fued  outagainft  the  Husband  and 
Wife,  and  Judgment  againft  them,  ^uod  habeat 
Executionem ;  but  before  Execution  the  Wifeciiedj 
and  afterwards  upon  a  Scire  facias  againf}"  the 
Husband,  and  Execution  adjudged  thereupon, 
^nd  upon  a  Writ  of  Error  brought  toreverfe  the 
Judgment,  the  Judgment  was  affirmed 5  for  that 
the  Husband  was  bound  by  firif  Judgment  ^ucd 
baheat  Eo:ecutiontm^j  O  Bryan  and  ilanV's  Cafe,  in 
B,  R»  A.Jac,  ^. 

H  2.  .  It 


i 


loo       C8e  pjaSicai  Eegifiet  5  Or, 

If  3i  Writ  be  lued  out  againft  Husband  and  Wife, 
and  the  Wife  only  be  arrefted  and  detained  in 
Prifon,  (he  ftiall  file  a  Common  Bail,  and  have 
a  Suferfedeas  to  difcharge  her;  but  if  her  Husband 
only  bearreftrd;  he  muft  appear  for  himfelf  and 
his  Wife,P^r  Magt^rum  Live  fay  ^  &  alios, &c,  Pafch, 
XI  Car.  2.  Regis* 

The  Hasband  Ihall   not  have  an  Adion  fingly  i 
by  himfelf  for  the  beating  of  his  Wife^  uniefs  he' 
lay  a  per  quod  confortium  amlft  in  his  Declara- 
tion. 

See  this  head  at  full  in  Treatife  of  Baron  and 
Feme,  and  efpecially  fee  Ge».  Ahridgment^  Tit. 
Barofi  and  Feme^  from  689^  to  710. 

25ai:  in  action. 

A  Recovery  in  a  perfonal  Adion,  Is  a  Bar  in 
ail  other  perfonal  Actions,  touching  the 
lame  matter,  HiU.  21  Car.  B.  R.  Th^is  to  fay. 
It  IS  a  flea  in  Bar  to  a  ferfonal  jiBion  breus^ht 
agalnfi  the  Defendant^  to  fay  that  the  Vlaintiff  did 
formerly  bring  an  ABien  againjt  him  for  the  fame 
Matter^  and  did  recover  againft  him^  and  therefore 
be  frays  the  Judgment  of  the  Courts  whether  he  fiall 
h  permitted  to  proceed  in  his  fee  on d  ABion ;  for  no 
Man  is  to  he  doubly  vexed  for  one  Caufe, 

In  zn  Adion  brought  to  recover  a  thing  frorH; 
another,  if  a  Recovery  be  thereupon  had  by  the^ 
PbJntiff,  the  Defendant  may  plead  this  Recovery 
in  Bat  cf  a  fecond  A(5tion  brought  againft  him 
for  the  fame  thing,  2.1  Car.  B.  R.  Forther^afon 
^forefaid.  - 

The  Defendant  in  his.  Bar  ought  to  Traverfe 
or  confefs  and  avoid  the  Plaintiffs  Declaration, 
P/fr  ^6,  517,  357. 

A 


€80  accompli'llj'n  attojnep.        loi 

A  Bar  to  a  Common  Intent  is  good,  Kel  ^%.h. 

A  Plea  in  Bar  which  doth  not  give  a  full  an- 
fwer  to  all  the  matter  which  is  contained  in  the 
Plaintiffs  Declaration  is  not  a  good  Plea,  21  Car. 
B.  R.  viz.  If  it  anfwer  not  all  the  material  matter  of  it ; 
foi  it  af fears  hy  the  matter  of  the  Declaration  mtap* 
fweredj  that  the  Plaintiff  hath  caufe  of  A8ion  fict- 
withftanding  that  which  the  Defendant  hath  faid  to 
the  contrary* 

If  the  Plaintiff  do  reply  to  the  Defendants  P!ea 
in  Bar,  this  Replication  is  a  Confeflibn  in  Law  3 
that  that  Plea  in  Bar  is  a  good  Plea  as  to  the  mas- 
ter of  form,  although  it  really  is  not  good  upon 
Demurrer,  Trin,  23  Car,  B.  R.  For  the  Tlaintiffhath 
Jlifped  his  advantage  of  demurring  to  the  Defendants 
injufficient  Plea,  hy  replying  unto  it. 

Every  Plea  in  Bar  ought  to  have  an  apt  Con- 
clufion  by  praying  Judgment  fi  ABioy  il  Rep.^z. 
a.  Ly ford's  Cafe. 

If  an  A6tion  of  Debt  be  brought  againfl:  any 
one^  and  he  imparls  till  the  next  Term,  yet  at 
ter  his  imparlance  he  may  plead  thi?t  the  Plain- 
tiff is  Outlawed  in  Bar  of  the  Action,  Trin.  >2 
Car.  B.  R.  For  an  Outlawed  Perfon  cannot  take  any 
,  advantage  of  the  Law  againfl  another  [0  long  as  be 
ftands  Outlawed :  But  a  Plea  in  yshatement  of  And- 
int  Demefne.^c.  mufl  be  pleaded  before  Imparlance^  he- 
caufe  when  the  Defendant  imparls^  then  he  admits  the 
Court  to  have  Jurifdidlion  of  the  Caufe. 

See  this  head  at  full,  Gen.  Abridgment^  tit.  B^r^ 
fo.  710,  J%lf&C. 


H  3  By 


102.      CljePiaSical  Eegiffee  ^  Or, 

BY  G/y?2  Chief  Juftice,  Trm.  i6s7.  If  Common 
Bill  be  put  in  to  the  Plaintiff  in  an  Adion 
depending  here^  that  Bail  fo  put  in,  is  liable  to  be 
Common  Bail  to  all  other  Perfons  that  fhall  put 
in  Declarations  againft  him,  fo  that  the.  Declara- 
tions be  put  in  the  fame  Term,  fe^ente  Curia ;  this 
is  the  courfe  of  the  Court. 

In  the  Cafe  of  Jones  verfus  Trice,  it  was  fald  by 
G/)'^  Chief  Juftice,  trin.iS^rp  That  although  one 
be  Bail  for  the  Defendant  in  an  Adion,  yet  h$ 
may  be  a  Witnefs  for  the  Plaintiff  in  the  fame 
A<ftion.  Q.  ,For  the  Bail  feems  tabe  concerned 
in  the  Trial.  See  after  Lady  Gray's  Cafe, 

One  that  is  in  Execution,  is  not  Bailable  by 
the  Law,  unl^fs  there  be  an  Audita  ^erela 
brought,  HtS.  21  Car.  B.  R.  For  Bail  it  put  in  to 
fecure  the  Plaintiffs  that  the  Defendant  (imll  fer form 
the  Judgment  of  the  Court,  and  now  the  Law  hath 
determined  the  mattery  and  7phat  remains  now  is  only 
for  the  Defendant  to  perform  tht  Judgme?7t,  and  for 
the-  not  performing  of  it,  he  lies  in  Execution,    . 

No  Defendant  who  hath  been  arreiled  by  vir- 
'tue  of  any  Procefs  iifuing  out  of  this  Court,  (bail 
be  compelled  to  put  in  Bail  for  a  greater  Sum  than 
in  fuch  Procefs  is  expreffed  ,•  and  if  any  Plaintiff^ 
will  declare  againft  the  Defendant,  upon  any 
Bail  by  him  put  in  for  a  greater  Sum  than  is 
expre|Tcd  in  the  Procefs,  whereupon  the  Defen- 
dant was  arref^ed,  then  that  Bail  fo  put  in  fhall 
not  be  liable  to  that    A<5tion^   TerCur,  Trin,   iz 
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Bsfore  a  Capiat  Is  taken  out  againft  the  Bail, 
he  Principal  may  render  his  Body  to  the  Mar- 
ftial  of  the  Court  in  difcharge  of  his  Bail_,  and 
then  the  Defendant's  Attorney  ought  to  get  a 
Certificate  from  the  Prifoner,  that  the  Defendant 
is  in  Cuftody  ;  and  thereupon  the  Mafler  of 
the  Office  will  difcharge  the  Bail-pkce,  by  wri- 
ting Reddidit  (s^  upon  it ;  other  wife  th$  Bail  are 
chargeable  notwithftanding  the  Prifoner  is  in 
Guftody  7  StreaterB  Cafe  ^  ^er  CW.  JH».  3  8 
Car.  2. 

No  Bail  fbal!  be  put  in  upon  a  Writ  of  Hah- 
sf  €orpus  before  the  Writ  be  retorned  s  and  every 
Attorney  of  this  Court  who  ihall  pot  in  any 
fpecial  Bail  before  any  Judge  of  this  Coarr^  at 
the  time  of  the  putting  in  of  fuch  Bail^^  &all  de- 
pofit  into  the  Hands  of  the  Judges  ClerK  of  this 
Court,  before  whom  fuch  Bail  is  pist  in^  the 
due  Fee  for  filing  of  that  Ba!],^  ^i^.  For  every  Bail 
upon  a  Writ  of  Hahe-as  eorfm  4  .?.  10  i*  and  for 
every  BaiI  upon  a  dp  corpsiB  2  s.  6  i.^nd  the 
Judges  Clerks  in  whole  Hands  the  Bails  are  pat 
in,  within  fix  days  after  the  end  ol  every  Term 
/hall  give  a  Note  in  Writing  to  the  Secondary 
of  this  Court  of  all  the  Bails  of  the  Vacation 
and  precedent  Term  fo  put  in,  together  with 
the  Names  of  the  Attorneys  who\  put  in  thofe 
'Bails,  and  they  fhal!  pay  to  the  faid  Secondary 
the  aforefaid  Fee  by  him  received  for  ihofe 
Bills  in  manner  aforefaid,  ferCur,  Fafih.  %^Car. 
2.   Regis, 

One  that  had  been  indided  thirteen  Years  be- 
fore for  Sufpicion  of  Murther  in  poifoning  his 
Servant,  was  brought  in  Court  by  a  Habeas  cor- 
fusi  and  was  bailed  to  an! wer  the  FaiSt,  2  i  Car, 
B.  R.  Tblj  was  fer mined  by  the  Court  to  he  dQr;i^  he- 
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cattfe  the  Frifoner  had  been  fo  long  in  Frifon  without 
^ny  frofecution  of  the  Enditiment  againfi  hirn^  in  fa^ 
\VouY  of  Lihertj. 

Though  one  that  is  in  Execution,  do  bring  a 
Writ  oi  Error  to  reverfe  the  Judgment  given 
againfthim,  yet  the  Court  will  not  Bail  him^  al- 
though there^  appear  unto  them  very  apparent 
Er.or  in  the  Record,  ii  Car.  B.  R.  For  thebatU 
ing  of  him  in  fuch  a  Cafe  would  amount  unto  a  dif- 
cbarging  of  the  Defendant  out  of  the  Execution. 

If  the  Defendant  render  himfelf  to  cuftody  in 
difcharge  of  his  Bail,  upon  the  day  of  the  Re- 
torn  of  the  fecond  Scire  facias  again  ft  the  Bail, 
Sedente  Cur,  Or  if  an  A6tion  be  brought  upon  the 
Recognizance,  if  he  render  himfelf  upon  the  day 
of  the  Retorn  of  the  Procefs  againft  the  Bail,  5"^- 
dente  Cur,  the  Bail,  are  difcharged^  Fer  Magifirum 
Live  fay  &  alios  y  FaJcL  %l  Car.  i,Regis, 

The  Bail  upon  a  Writ  of  Error  cannot  render 
the  Party  in  their  difcharge,  becaufe  they  are 
bound  in  a  Recognizance  that  the  Party  fhall  pro- 
fecute  the  Writ  of  Error  vvith  effecSt,  and  pay  the 
Money  if  Judgment  be  affirmed. 

The  Bail  may  bring  in  the  Body  of  the  Party 
for  whom  he  was  Bail^  at  any  time  before  the 
retorn  of  the  alias  Scire  facias,  and  rendei  him  in 
difcharge  of  his  Bail,  and  that  will  difcharge  him  j 
but  he  muft  take, care  to  fee  the  Bailpiece va- 
cated by  the  Mafter  of  the  Office  after  the  Red- 
didit fe. 

If  the  Defendant  die  before  the  Retorn  of  the 
Ca.  y^.  againft  him,  his  Bail  may  plead  this  in  dif- 
charge to  a  Scire  facias  brought  againft  them. 

But  fee  this  after  as  not  allowed,  Baker  verfus 
J'howpfon, 

The 


The  Court  did  take  Bail  for  a  Piifoncr,  againft 
whom  an  Appeal  of  Murther  was  brought,  be- 
caufe  he  did  not  flee  for  the  Murther  fuppofed, 
and  had  been  formerly  indided  for  this  Murther, 
and  acquitted  upon  the  Indictmcnr,  Mich,  iiGar. 
B.  R.  Upon  which  f  re juwptions  they  conceived  he 
Tvas  Not  guilty^  elje  they  would  ?iot  h^ve  hailed 
him. 

Bail- pieces  are  fmall  pieces  of  Parchment,  in 
which  is  written  the  fubftance  of  the  Bail,  and 
are  filed  in  the  Office  of  the  Court,  MUh,  22  Car. 
B.R. 

See  the  feveral  forms  thereof,  and  concerning 
Bail  in  the  firft  part  of  InflruBor  Clericalis  laft 
publifhed,  from  46  to  6-^.  See  alfo  there  for  Bail 
taken  before  Commiffioners,  5-8,  5^9,  &c, 

if  the  Plaintiff  requires  fpecial  Bail,  he  ought 
to  (hew  his  caufe  of  Adion,  before  the  Judge  that 
takes  the  Bail ;  or  elfe  to  draw  iuch  a  Declaration 
as  he  will  ftand  to,  and  (hew  it  to  the  Defendants 
Attorney,  that  it  may  appear  to  the  Court,  that 
there  is  caufe  why  fpecial  Bail  ftiould  be  given, 
other  wife  Common  Bail  is  to  be  filed.  But  now 
by  a  lare  Statute,  If  the  Plaintiff  do  not  fhew  the 
caufe  of  Adion  in  his  Writ  by  way  of  ac  etiam 
Billej&cc.  the  Defendant  may  file  a  Common  Bail. 
Alfb  if  the  Defendant  be  in  Cultcdy  upon  a  Writ 
with  an  ac  etiam  Bilk,  and  the  Plaintiff  doth  not 
remove  him  to  the  ^eens  Bench  within  two 
Terms,  then  upon  filing  of  Common  Bail,  the 
Defendant  (hall  have  his  Super fedeas^  HiL  22  Car. 
B.  R.  and  Trin.  24  Car.  1 650.  xi  Junij.  For  it  [hall 
be  intended  that  the  caufe  of  AElion  is  not  worth  the 
prsfecutingy  when  the  Plaintiff  wtil  not  he  at  the 
Charge  of  brmging  the  Vrifoner  up  into,  the  Qj.ieea's 
Bencli,   that  he  may  he  declared  againfi  in  cufiodj. 

But 
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Bat  fee  the  htQAd,  4.&^  W.&  M,  of  deliver- 
ing Declarations  to  Piifoners,  Et  *viJe  firft  parti 
laftruUor  Cler.^  g  9. 

Where  one  is  faed  as  an  Executor,  he  is  not 
cofTipellable  to  put  in  fpecial  Bail,  althoDgh  it  be 
Ktpon  a  Caule  removed  by  tiaheas  corpus  out  of  an 
Inieri or  Court ;  but  in  cafe  of  Bevafta'vit  for  waf- 
t\m%  the  Goods  of  the  Teftator,  or  where  the  A- 
etion  irbrought  for  fomething  done  by  himTince 
lie  becaiiie :  Executor,  the  Court  if  they  /ee'  caufe 
sipon  ^ -Ji^tion  ^  will  order  a  Writ  for  fpecial 
lail,  HtU.  22  Car.  B.  R.  Note,  For  in  the  fhrmer 
€afe  he  is  Uahle  no  farther  Phan  he  hath  ^JJ'ets,  he 
thi  eaufe  of  j^Bion  ne'ver  [0  great ;  hut  in  the  later 
Cafes  he  is,  and  therefore  (haH  f»t  in  Bail^  fuch  as  the 
A^i^ff  would  require  if  he  were  not  Executor. 

\\}  an  A6^ion  be  brought  againft  Husband  and 
Wife^  and  the  Husband  is  only  arrefted  ;  yet  the 
Husband  muft  put  in  Bail  for  his  Wife,  if  the 
Name  of  the  Wife  be  in  the  Writ,  elfe  he  is  not 
bound  to  put  in  Bail  for  her,  MiU,  22  Car.  B.R. 
For  k  is  the  Writ  that  warrants  the  Bail. 

But  where  the  Wife  is  arrefted  fbe  (hal)  not  be 
compelled  to  caufe  Bail  to  be  put  in  for  her  Huf- 
band^  but  fhe -ifnay  file  the  Common  Bail,  and 
h&vQ  a  Suf&r^ediaixo  difcharge  her,  pro/ided  the 
Writ  did  not  "require  (pecial  Bail. 

For  the  avoi^iftg  of  OppreffioR,  under  theco-  1 
lour  of  Procsfs  illuing  out  of  ihis  Court  j  it  was 
ordered.  That  no  Attorney  prefume  at  his  peril  to 
make  our,  or  caule  to  be  made  out,  any  Precept  or 
Writ  with  a  Claufe  (  Acetiam  Bille^  &c. )  againft 
any  Heir,  Executor'  or  Adrainiftrator,  nor  in  any 
Cafe  whatfoever,  where  by  the  Cuftom  o^  the 
Court  fpecial  Bail  js  required;  and  that  if  the 
Defendant  ih»tll  be   lawtully  delivered  from  an 
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rreftupon  any  Frocefs,  the  faid  Defendant  fhall 
aoc  be  again  arrefted  at  the  fame  time  by  virtue 
of  another  Proccfs  at  che  Suit  of  the  faid  Plaint'if  ; 
and  if  any  Attorney  or  Plalariff  in  the  fiid  Pro- 
ceis,  named,  <iife  vd  in  the  Premifes,  the  narr^e 
of  every  Attorney  fo  offending  fhall  be  pur  our  o; 
the  Roll  oi  Attorneys,  and  as  well  [he  Attorney 
as  the  Plairi  tiffin  the  laid  Procefs  n^med,  (hill 
refpe(5iive]y  be  punillied  as  the  Court  lliall  thiiik 
fit.  Per  Cur.  i  f  Car.  x.  Regis 
',  One  may  depofue  a  Sum  cf  Money  in  Court  in 
Heu  of  Bail,  if  the  Court  pleafe,  and  they  mav 
thereupon  order  the  Plaintiff  to  wave  other  Bail, 
zz  Car.  B.  R.  and  Trin.  25  Car.  B.  R.  If  the  Suni 
Jffpofited  he  fufficientto  Jatitfie  the  Plaintiff  tn  cafe  the 
Trtal  pafs  for  hiw  ;  for  then  Plaintiff  can  fuffer  Ho 
inconvenience  by  it ;  for  the  Court  may  order  him  to 
take  the  Monty  defojifed  for  his  fatisfa^ion  after  fuch 
Trtal  had* 

If  the  Defendant  do  render  his  Body  in  Cufto- 
dy,  In  difcharge  of  his  Bail,  the  Plaintiff  ought  by 
the  Rdes  of  the  Court  to  make  his  clioice  whe- 
ther he  will  proceed  afterwards  to  charge  the  Body 
of  the  Principal  in  Execution,  or  to  take  hi^  - 
Goods,  Hill.  22  Car.  B.  R.  For  he  ought  not  to  proceed 
againlit  both^  and  now  it  is  in  his  power  to  make  his 
MleBion. 

After  the  Roll  is  marked  to  have  fpecial  Bail^ 
Common  Bail  ought  not  to  be  filed  ;  but  if  the 
Roll  be  not  marked  for  fpecial  Bail,  nor  the  caufe 
of  AcSbion  exprefled  in  the  Writ,  Common  Bail 
mayfee-^^red^  HtU.  22  Car.  B.  R.  Fer  mthtng 
appears  to  the  Court  that  fpecial  Bail  was  re^uired^  and 
then  Common  Bail  is  to  be  filed  of  eourfe ,  vide 
poftea. 

Every 
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Every  Attorney  of  this  Court  who  fhall  appear 
/or  any  Defendant  in  any  Adion  wherein  fpeci- 
al  Bail  is  not  required,  fliall  file  Common  Bail 
for  the  Defendant  within  fix  Days  after  the  end 
of  the  fame  Term  whereof  he  appeared  ,  and 
every  Artorney  of  this  Court,  who  (hall  put  in 
any  fpecial  Bail  before  any  Judge  of  this  Court 
de  kene  ejfcy  upon  a  Cepi  corpus^  fhall  give  norice 
-thereof  forthwith  to  the  Plaintiff  or  his  Attorney  ; 
and  if  the  Plaintiff  fhall  not  except  againft  that 
Bail  within  twenty  Days  after  notice  thereof  gi^ 
ven  to  him  or  his  Attorney,  then  upon  Oath 
made  in  Writing  of  the  faid  notice  on  the  back 
of  the  Bail  (for  which  Oath  no  Fee  (hall  be  taken) 
that  Bail  fhall  be  filed  by  the  Defendant's  Attorney 
within  four  Days  after  the  end  of  the  faid  twen- 
ty Days;  and  that  every  Attorney  of  this  Court, 
who  fhall  put  in  any  fpecial  Bail  before  any  Judge 
of  this  Court  de  bene  ejfe  upon  a  Writ  of  Habeas 
iorpm^  if  the  Plaintiff  fhall  not  except  againfl  the 
Baill  within  eight  and  twenty  Days  after  the  put- 
ting inof  the  faid  Bail,  then  that  Bail  fhall  be  fi- 
led by  the  Defendant's  Attorney  within  four  Days 
after  the  end  of  the  faid  eight  and  twenty  Days, 
upon  pain  that  every  Attorney  making  default,  or 
m  not  giving  notice,  as  aforefaid,  or  in  not  fi- 
ling the  faid  Teveral  Bails,  or  any  of  them  in  form 
aforefaid,  fhall  forfeit  and  pay  to  the  Box  of  thi*: 
Court,  for  his  firft  Offence,  the  Sum  of  5-  s.  and  for  ; 
his  fecond  Offence  he  fhall  be  put  out  of  the  Roll 
of  Attorneys  of  this  Court  t  And  it  is  further  Or- 
dered, (to  the  intent  that  Bails  fhall  be  duly  filed,) 
That  the  Judges  Clerks  of  this  Court,  in  whofe 
Hands  the  Bails  fo  taken  de  bene  ejfe  fhall  remain, 
fliall  within  ^\'x.  Days  after  the  end  of  every  Term 
give  a  Note  in  Writing  to  the  Secondary  of  this 
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Court  of  all  the  Bails  of  the  precedent  Term  fo 
put  in,  and  then  remaining  in  their  Hands,  toge- 
ther with  the  Names  of  the  Attornies  who  put  in 
the  Bail,  and  the  Day  of  the  putting  in  of  the  feme, 
1 6  Car,  1. 

Note^Th^t  by  Ad,  ^  &6TV.&  M.  for  ftamping 
of  Paper  and  Parchment/Tis  Enaded,  That  every 
piece  of  Parchment,  &c.  on  which  are  Ingroffed, 
or  Written  any  Common  Bail,  to  be  filed  in  any 
Court,  and  For  any  appearance  that  (ball  be  made 
upon  fuch  Baiij  is  charged  6  d.  (and  by  a  later 
A(^  'tis  made  i  j.) 

Which  appearance  or  Common  Bail,  the  De- 
fendant fhall  caufe  to  be  entred  or  filed^  within 
eight  Days  after  the  retorn  of  the  Procefs  on 
which  the  Defendant  was  arrefted  on  penalty  of 
5  /.  to  be  paid  to  the  Plaintiff,  for  which  the 
Court  ftiall  immediatly  award  Judgmenr^  and  the 
Plaintiff  may  take  out  Execution.  Nvte^  The 
Scamp  of  a  fpecial  Bail-piece  is  now  2  s. 

One  that  ftands  indided for  Felony,  or  for  For- 
gery3  ought  not  to  be  bailed,  until  he  have  plead- 
ed to  the  Indictment,  Pafch,  andTrin,  2^  Car.  B.R. 
For  the  Parties  Pmll  be  conceived  to  he  guilty  of  the 
Crime  until  they  plead  ;  and  there  is  difference  befween 
Criwtnal  Offences y  and  Civil  Anions. 
'  The  Court  will  not  Bail  one  that  appears  in 
Court  upon  the  Retorn  of  his  Habeas  corpus^  before 
they  have  confidered  of  the  Retorn^  to  inform 
themlelves  whether  he  is  bailable  by  the  Law  or 
not,  Fafck  2 5  Car.  B.R,  For  before  that  it  doth 
'  not  appear  judicially  to  the  Court  for  what  caufe  the 
Farty  flood  committed. 

One  committed  by  a  Juftice  of  Peace,  upon  the 
Statute  for  having  two  Wives,  and  appearing  in 
Court  upon  the  Retorn  of  his  Habeas  corpus^  was 
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bailed  upon  the  Prayer  of  his  Counfel_,  Trin.  ij 
Car.  B.R. 

Where  the  not  fih'ng  of  Common  Bail,  will 
make  Error  in  the  Record,  there  the  Court  will 
compel  the  PiaihtifFto  accept  of  it,  Trin,  25  Car. 
B.  R.  viz.  In  fuch  Cafes  •where  Common  Ball  was  to 
he  accepted. 

According  tO  the  ancient  Rules  and  Pra6l:ice  oi 
this  Court,  no  Attorney  onght  to  be  Bail  tor  his 
Client  in  any  Adion  in  this  Court  *,  The  Court 
doth  this  in  favour^  of  J^ttorn'tes^  who  being  in  Town 
in  Term  time  would  be  follkited  by  their  Clients  to 
he  Bail  for  them^  which  might  many  times  frjDve  their 
Ruin. 

One  that  is  within  age,  is  not  to  be  admitted! 
to  be  Bail  for  another,  Trin.  x^  Car.  B.  R.  For  he 
is  not  a  V  erf  on  {of  himfelf)  rejfonfihle  at  the  Law  • 
as  one  that  is  Bail  mufi  be  for  him  for  whom  he  becomes 
Bail. 

One  committed  for  Felony,  and  brought  intoi 
this  Court  by  Wis  Habeas  corpus,  may  not  be  bailed 
with  lefs  than  four  Sureties^  Hill,  25  Car.  B.R.  For 
the  Crime  being  Caftial,  requires  extraordinary  Bail^ 
in  refpeB  of  the  Kingdoms  concernment. 

The  putting  in  of  a  Dechration^  and  the  accept 
tance  of  it  by  the  Defendant's  Attorney,  with  the 
privity  of  the  Plaintiffs  Attorney^  is  counted  an 
acceptance  of  the  Bail,  HlL  ig  Car.  B.  R.  an' 
16^0.  PafcL  14  Maijf  For  by  accepting  the  Declara 
tion  he  takes  upon  him  to  plead. 

After  Bail  put  in  before  a  Judge,  the  Plaintiff 
hath  twenty  Days  time  to  except  againft  it,  which 
if  he  doth  not  do,  then  t\\z  Defendants  Attorney 
may  take  it  away  from  the  judges  Chamber,  and 
file  it  nolens  njolens  the  Piaintilfs  Attorney,  and  if 
the  Defendant's  dothni^c  file  it  in  time,  he  incurs 
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die  penalty  of  5,/.  Mick  i^  Reg.  Per  Cur-  Scefomc 
alteration  made  in  this  Rule,  \iy  another  Ral© 
mAdct  Mich.  1 6  Car,  2. 

IF  a  privileged  Pcrfbn  in  this  Court  do  here 
bring  an  A^^ion  for  his  Fees,  he  ought  by  ths 
courTe  of  the  Court  to  have  i'pecial  Bail  put  in  to 
his  Action,  Hill,  15  Gar.  B.  R.  Whether  them  ks 
taufe  for  ffecial  Bail  or  not.  • 

Though  one  be  affigned  by  the  Court  to  be  of 
Counfei  on  Record  for  a  Prifoner  that  ftands  in- 
dided  of  Felony^  yet  he  ought  not  to  move  tQ 
have  the  Prifoner  to  be  bailed,  Pafck  24  Car.  E. 
R;  For  he  mt^fi  not  move  for  things  againfi  Law. 

One  that  is  Outlawed  ought  not  to  be  baibd 
until  either  the  Outlawry  be  reverfe.d,  or  tUc  Ite 
hath  brought  a  Writ  of  Error  to  reverfe  it,  ?afch 
Car.  B,  R.  For  an  Outlawed  T  erf  on  is  to  recei'vew9 
fa'vottr  in  the  Law  ,  for  tht  Law  takes  not  notice  -<£ 
an  Outla7ved  Terfon  as  a  SuhjeB^  hut  as  a  Rebel 

Note,  This  is  altered  by  a  Statute  rriade  ^W^ 
Uelwi  &  MarLe,  and  power  is  thereby  giveor  to 
die  Sheriff  to  take  a  BaiUbond. 
^  One  fingle  Judge  will  not  Bail  a  Prifoner  is  a 
difficult  cafe,  but  will  advife  with  his  Compani- 
ons, Fafch.  2g  Car,  B.  R.  So  cauttGUs  are  they  not  U 
io  any  thing  a^ainfi  Law, 

One  that  is  in  Execution,  in  Cullody  of  th« 
Marihil  of  this  Court  is  not  compellable  to  find 
Bail  if  another  Adion  be  brought  againft  him; 
Dut  if  he  be  in  the  Prifon  of  the  Fleet  m  Executi- 
3n,  and  an  A<Siion  be  brought  againlt  him  in  this 
Court,  he  mn?t  either  be  removed  and  committed 
unto  the  Cuftody  of  the  Mar(hal  of  this  Court,  or 
5lfe  he  muft  put  in  Bail  to  the  Adion,  Trin.  2,4 
Car.  B.  R.  Fer  when  hs  is  in  Cuftody  there  needs  w« 
Bail  to  bring  in  his  Ferfon^  for  he  is  intended  to  be  d- 
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'ways  in  Court  ready  to  anjwer  the  Tarty  ^  hut  he  that 
is  a  Prijoner  in  the  Fleet,  though  he  he  in  PrifoHy  yet 
this  Court  can  have  no  certainty  to  bring  in  his  Perfc? 
to  appear  here  *  and  therefore  he  mujt  either  he  commit- 
ted herey  or  put  in  Bail. 

Before  a  Superfedeas  be  iflued  forth  upon  a  Writ 
of  Error  brought,  he  that  brings  the  Writ  of 
Error  in  fome  cafes  limited  by  feveral  Statures, 
ought  (o  put  in  fpecial  Bail  to  profecute  the  Writ 
with  efFed:,  and  pay  what  (hall  be  due^  if  the  Judg- 
ment be  affii  med,  Trin.  24  Car.  B.  R.  Btcaufe 
therehy  he  flops  Execution^  and  fo  delays  the  Plaintiffs 
and  puts  him  to  extraordinary  Charges. 

It  is  not  fufficient  for  the  Plaintiffs  Attorney; 
only  to  mark  the  Roll  for  fpecial  Bail,  but  it  mufl: 
appear  alio  in  the  Body  of  the  Writ  to  give  the 
Defendants  Attorney  notice  that  fpecial  Bail  is  re- 
quired to  the  Adion,  Mich,  14  Car.  B.  R.  For  the 
Roll  may  he  marked  without  notice^  and  fo  he  know 
nothing  of  it  ^  and  plain  Fra&ice  is  always  the  hefi^ 
and  mofi  beneficial  for  Plaintiff  and  Defendant* 

Upon  a  Bail  put  in  upon  a  Habeas  corpus  return- 
ible  immediate^  if  it  be  in  HtU»  or  Trin.  Term,  and 
the  Declaration  be  delivered  eight  Days  before 
the  end  of  the  Term^  then  the  Defendant  muft 
plead  to  enter  5  but  if  it  be  in  Michaelmas  Term, 
and  the  Declaration  be  delivered  before  Crafiin, 
Anim.  or  in  Eafier  Term  before  Menf.  Pafch.  rheitj 
the  Defendant  muft  plead  to  try  the  fame  Tern?. 
Per  Magiftrum  Li-vefay^  ^  alios ^  Pafch.  xi  Car.  i. 
Regis. 

If  the  Judgment  be  reverfed  by  a  Writ  of  Error  i 
which  was  given  againft  the  Principal,  his  Bail 
may  have  their  Wvit  of  Audita  ^erela  todifcharge 
themfelves,    Mich.    24  Car.  B.  R.  For  a  dif charge  of 
the  Principal  is  a  dif charge  in  Law  of  the  Bail. 

Upon 
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Upon  a  Sare  facias  againft  the  bail  chey  pleaded 
a  Releafe  made  by  the  Plaintiff  to  the  Principal, 
and  a<jjudged  a  good  Piea^  Mallet  verfus  MaUet^ 
Tafcb.  ^l  Car, 

Ball  is  to  be  accounted  good  Bail,  which  is  tpkea 
debene  ejje^  and  before  it  be  filed  until  it  be  quefti- 
oned  and  dilallowed,  Mich,  24Car.  B.  R.  Hill, 
1649.  II  Feb.  For  before  that  it  af fears  not  but  that 
the  Plaintiff  accepted  of  it 

Bail  is  fo  called  becaufe  the  Party  bailed  is  de- 
livered by  the  Law  into  the  cuftody  of  thole  that 
are  his  Baii^  and  who  iie  to  anfwer  the  Party  if 
they  do  not  produce  the  principal  to  do  it,  Trin, 
1650*  B.  R.  15  Junij,  It  is  deri'ved  of  the  French 
word  Bailler,  to  deli^uer  a  thing  to  another. 

Special  Bail  is  required  in  all  Caules  of  removal, 
except  where  the  Defendant  is  an  Executor  or 
Adminiftrator,  be  it  by  Habeas  corpus-i  Writ  of 
Privilege  or  Certiorari-^  and  iftheA6lionbe  Tran- 
firory^  and  removed  out  of  the  Courts  of  Can^' 
terbury  ,  Pool,  Hull ^  Litchfield,  South ampon,  &:c. 
where  the  Judges  of  Nifi  Prius  feldom  come,-  by 
the  courfe  of  the  Court  the  Actions  muft  be.  laid 
jin  the  Counties  where  either  <  f  theie  Cities  lie,  fa 
that  the  Plaintiff  may  try  his  Gaufe  at  the  Aflizes 
for  the  County  if  he  think  fit. 

In  all  Adions  where  damages  are  uncertain^  as 
in  Covenant^  or  in  Debt  upon  a  Bond  to  perform 
Covenants,  &c.  Bail  fijali  be  at  the  difcretion  of 
the  Court. 

.  This  Court  allows  no  fpecial  Bail  upon  a  penal 
Statute  or  By-Law,  nor  in  any  Adionof  Trefpafs, 
Affaulc,  Confpiracy^  Slaunder^d^^r.  unlefs  there  be 
I  fpecial  Rul©  of  Court  for  it.  See  after. 

I  If 
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If  the  Plaintiff  do  not  declare  againft  the  De- 
fendant in  three  Terms  after  Bail  is  put  in,  the 
Bail  15  not  chargeable^  Trin.  16^0.  2  j^«%*,  For 
then  the  Defendant  tt  to  go  only  upon  Common  Bail 
hy  the  Rules  of  the  Court,  This  is  fince  altered  to  two 
Terms, 

If  one  that  lies  in  Execution  do  bring  his  ^«- 
dtta  Querela,  he  is  Bailable,  7  FeL  16^0.  B.  R.  So 
heldinTnttori's  Cafe,  But  it  mufi  he  [fecial  Bail 
taken  hy  the  Courts  and  not  at  a  Judges  Chamber^ 
Vide  ante  Audita  Querela. 

When  one  becomes  Bail  for  another  in  ^n  Acti- 
on of  Debt^  he  doth  (m  Law)  afllime  or  take  up- 
on him  to  render  the  Body  of  the  Principal,  if  he 
be  condemned ,  or  elfe  to  pay  the  Debt  and 
Damages  he  is  condemned  in»  Tafch>  1^5-1.  Ter 
Roll,  B,  R.  And  if  he  do  either  it  is  fufficient  to  dif* 
charge  himfelf 

Until  a  Capias  be  returned  againft  the  Principal, 
the  Bail  (hall  not  forfeit  his  Recognizance  for  the 
Principal's  not  appearance,  by  the  ancient  courfe 
of  the  Court;  but  that  at  this  Day  by  the  indul- 
gence of  the  Court  he  (hail  not  forfeit  his  Recog- 
nizance, if  the  Principal  come  in  at  any  time  be- 
fore the  Retorn  of  theiecond  Scire  facta s  SLgamd 
the  Bai!^  Trin.  1651.  B.  S.  This  is  in  favour  of  the 
Bailt  and  the  Flaintiff  is  not  much  prejudiced 
thereby. 

Upon  a  Scire  facias  againft  the  Bail  they 
pleaded  the  death  of  the  Principal  before  the  Re- 
torn  of  the  Ca.  fa,  this  ,was  adiudged  an  ill  Plea; 
but  if  they  had  pleaded  the  death  before  the 
Retorn  of  the  fecond  Scire  facias  that  would  have 
been  a  good  Plea,  Baker  againft  Thompfon^  Trin^ 

If 
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If  one  that  IS  to  be  a  Wieners  in  the  C^iufe  be 
Bail  in  the  jfameCaufe,  upon  a  motion^  and  other 
Aifficient  flail  tendred  in  his  room,  the  Court  will 
difcharge  that  Bail  given,aad  order  the  Plaintiff  to 
accept  of  the  Bail  tendred.  This  was  done  in  the 
Ca/e  of  the  Lady  Gray^  Pafch.  165-6,  Elfe  it  would 
he  mifchievous  to  the  Defendant^  for  a  Batl  cannet  he  a 
kfitnefs,  for  h  is  concerned  in  the  Caufe. 

li  one  be  fued  in  this  Court  for  ten  pounds  or 
aboVe^  the  Plaintiff  may  by  the  courfe  o\  the 
Court  require  fpecial  Bail ;  but  if  he  be  fucd  lov 
i  Iqfs  Sum,  Comn^on  Bailis  to  be  accepted  j  for 
the  Law  thinks  not  fit  to  trouble  the  Deftndc\7it  to 
put  in  fpecial  Bail  for  fo  fmaU  a  Sum  ;  hut  if  a  Bond 
'^e  of  10  L  penalty  for  the  payment  of  5  1.  here  tf 
the  Bond  he  forfeited^  the  Defendant  muft  put  tn  fpg- 
nal  Bail^  hecaufe  in  flrt^lfsefs  of  La7i;.the  7vholepen- 
my  is  forfeited. 

'  Special  Bailis  not  to  be  given  in  an  AclionoFBat- 
rery,  except  only  in  fome  fpecial  Cafes,  and  chat 
mult  be  by  Order  of  the  Court^  or  of  a  Judgd 
where  it  appears  to  be  a  foul  Battery,  and  much 
I  Damage  done  by  it  to  the  Defendant ;  elfe  the 
ij^aion  of  Battery  is  thought  a  flight  Adtion,  and 
lot  worthy  of  fpecial  Bail,-  for  the  Batl  is  given 
n  refpeU  of  anfwenng  the  Vlamtiff  his  Damages  which 
nay  require  fpecial  Bail. 

In  the  Cafe  of  Oshom  again fl  Chaworth,  FafcL 
.657.  It  was  raid  by  Glyn  Chief  Jultice,  Tha't  if 
jhe  Defendant  doth  put  in  iufficienc  Bail  to  the 
lamriffs  AcSlion,  and  he  will  nor  accept  of  it,  that 
iie  Court  upon   examination  of  the  Matter^  and 
nding  the  Bail  to  be  fiifHcienr,  may  take  i'c  and 
How    of  it   whether  the  Plaintiff  will  01:  no; 
r  the  Court  is  an   indifferent    Judre    betwixt    ib^ 
arttes,  ^^     ^^ 

i  *  .  Bail 


1 1 6      Cfie  Piaaial  Eegiaet  s  Or, 

Bail  IS  never  taken  in  Court,  but  at  a  Judges 
Chamber^  and  if  the  PlaintifFexceptsagainft  them, 
then  the  Bail-piece  is  brought  into  Court,  where 
the  Bail  alfo  appear,  and  are  there  juftified  or  dit 
allowed  as  the  Court  fees  Caufe.     See  after. 

Whereas  the  Clerks  and  Attornies  of  this  Court 
ndrwithftanding  the  Rules  and  Penalties  for  the 
due  filing  of  Common  Bails,  do  neglect  to  file  their 
Common  Bails,  to  the  great  prejudice  of  the  Plain- 
tiffs, and  damage  of  the  Chief  Clerk  of  this  Court ; 
for  the  remedy  whereof,  it  is  ordered  by  the 
Court,  That  after  the  end  of  every  Term,  every 
Clerk  and  Attorney  of  this  Court,  who  fhall  be 
Attorney  for  the  Defendant^  (hall  pay  to  the  Plain- 
tiffs Attorney  upon  joining  of  every  Iffue  i  s,  6  d. 
for  Common  Bail,'unlefs  the  Defendants  faid  At- 
torney (hall  make  it  appear  to  the  Plaintiffs  At- 
torney^  that  Common  and  Special  Bail  isfiled;  and 
it  is  farther  ordered,  That  every  Clerk  for  the 
Plaintiff  upon  his  Account  for  his  Entries,  fhall 
pay  to  the  Secondary  of  this  Court  the  i  j.  6  d. 
io  by  him  received ;  and  that  every  Clerk  and 
Attorney  who  (hall  a£l:  contrary  to  this  Rule,  in 
any  part,  fhall  refpecSlively  forfeit  lo  /.for  everj^ 
Offence,  to  be  paid  to  the  Box  of  this  Court : 
And  it  is  farther  ordered,  That  all  Clerks  and  At- 
torneys for  the  Plaintiff  upon  figning  of  Judgment 
by  default,  or  non  fum  mformat,  (hall  pay  to  the^^ 
Secondary  of  this  Court  i  s.  6  d.  which  i  s.  6^. 
k  to  be  paid  by  the  Plaintiff,  (hall  be  allowed  him 
in  his  Cofts,  Vtr.  Cur.  Trin,  4  Will.  &  Mar,  ViJc 
ante. 

Bail  is  not  to  be  accounted  Bail  (properly)  until 
it  be  filed^  and  then  and  not  before  it  is  upon  Re 
cord,  by  Roll  Chief  Juflice,  viz.    So  as  the  Court 
may  take  notice  of  it, 

•  If 


If  the  Defendant  put  in  Bail  before  a  Judge,  and 
It  is  allowed^  and  yet  he  will  not  file  it,  the  Plain- 
tiff may  if  he  will  at  his  own  charge  file  it ;  by  Ro^ 
Chief  Juftice,  Pafch.  :  655".  To  ai'oid  Errer^  otherwtfe 
it  might  be  mifchievous  to  theVla'nitiff. 

If  Bail  be  taken  by  the  fudge^  de  bene  ejfey  the 
Plaintiff  ought  by  the  Rules  of  the  Court,  either 
to  allow  the  Bail,  or  to  (hew  caiufe  to  the  con- 
trary, by  Roll,  That  if  it  be  good-,  he  may  be  forced  to 
accept  ity  or  if  it  be  not,  that  the  Defendant  may  fro- 
'uide  better  Bail, 

The  fufficiency  or  non-iufficiency  of  Bail  ought 
to  be  examined  by  the  Judge  at  his  Chamber,  be- 
fore the  Court  is  to  be  troubled  with  the  matter  j 
for  the  Court  is  not  to  be  troubled  in  feeling  of 
matters  of  ordinary  proceedfngs';  but  if  the  Judge 
cannot  make  the  Plaintiff  and  Defendant  agree  in 
the  giving  and  taking  of  the  Bail,  th-en  the  Court 
is  to  be  moved  in  it;  whereupon  chey  will  order 
both  Parties  to  attend^  and  the  Bail  alfo,  and  will 
examine  the  caufe  of  Adion^  and  the  Bails  fuffi- 
ciency, and  fettle  the  matters  in  difference  accord- 
ing to  reafon,  by  Roll  Chief  Jullice,  vjhich  both 
Tar  ties  mufi  abide  by. 

By  the  new  Rules  of  this  Court,  an  Attorney 
ought  not  to  require  fpecial  Bail  ro  his  Adion,  ex- 
cept the  Caufe  of  his  Action  doth  by  the  Rules  of 
the  Law  require  it. 

No  Writ  to  hold  to  fpecial  Bail  mufl  be  fued  out 
-upon  a  Bail  bond,  for  the  Defendants  appear,.nce, 
or  for  any  Penalty  or  Forieiture  upon  any  Penal 
Statute  or  By  Law. 

See  the  late  Ad.  for  amendment  of  the  Law, 
concerning  the  Sheriffs  or  Officers,  affigning  over 
Bail-bonds  to  the  ulc  of  the  Plaintiff,  and  that 
the  Plaintiff  may  thereon  bring  a  Suit  in  his  own 

1  }  Name. 

4 


£i8        'C6eP?agicalEeffiffeis  Or, 

Njrne,  See  this  alfo  at  the  beginning  of  the  fourth 
part  of  Infirti5for  CUricalisy  where  this  A6t  Is  re- 
cited. 

By  Glyn   Chief  Juftica,  If  one  be  brought  intq 
this  Court  by  4  Habeas  csr^us  and  doth  put  in  Bail 
fi^re,  that  Bail  is  liable  to  all  AcStions,  at  the  Suit^ 
of  the  Piaintitf  mentioned  in  the  Return  of  the 
Habeas^  corpus^    wherein  he  fiial!    declare  againft 
the  Defendant  at  any  time   within   two   Jerms  \ 
-j-iexr  after,  but   not  afterwards,  Fafcb.  165-6.  B.  S 
For  if  there  be  no  Declaration  aga'wH  him  "ii/ithin  tWv 
Xerms^  he  may  by  the  courje  of  the  Court  go  at  Urge  \ 
upori  Common  Bail. 

In  all  Cafes  upon  Writs  o^  Habeas  corpus  &  Cerr 
r/i?r.gri  ro  remove  Caufes  from  Courts  of  Recor4 
to  the  J^^6'^?/s  Bmch  I  the  Defendant  mufi:  put  in 
Bail  betore^  a  Judge  ,  unlefs  it  doth  appear  by 
jhe  Rscorn,  that  the  Defendant  is  either  Execu- 
tor or  Adminifiracpr,  which  if  fb,  then  Common 
Bail  will  ferve ,  becaufe  Executors  or  AdminU 
iirators  do  anfwer  for  the  Debts  and  Actions  oi 
other  Perfons,  and  not  their  own.  See  before  up- 
on  a  Devaftavlt, 

If  Judgment  be  affirmed  upon  a  Writ  of  Error 
in  the  Exche<^uer  Chamber^  no  Execution  ihall  go 
againd  (he  Bail  In  the  Original  Ad  ion  for  thej 
Cods  t^X:i\  occafJane  DllaUmts  Executio/us,  l^£r  Ma- 
gifirum  Livajay  (^  altos ^^C  Tafcb,  li  Car,1.  Reg^. 
Becaufe  that  is  not  any  part  of  the  Recognizance 
wherein  they  were  bourid. 

If  the  Defendant  in  ^Habeas  corpus  or  Certiorari 
upon  a  Caufe  removed  out  of  ^n  ivStvior  Court, 
Upfhomit  to  put  in  Bail  upon  an  eight  Days  Rule 
^^ivea  by  a  Judge  in  V'ication  time,  and  four  Days 
Rule  given  with  the  Clerk  of  theRuies  in  Term- 
(imo^  and  notice  thereof  g'iven  to  his    Artorney, 


■1.0. 


C6e  accompliWU  Sttto?ttep^        119 

then  the  Plaintiff  may  have  his  Writ  of  Troce- 
dendo  direi^ed  to  the  Inferior  Court  ro  proceed^ 
in  that  Court  Brevi  de  Habeas  corpus  ad  contrari- 
um  inde  direBo  in  aliquo  non  oh  ft  ante  5  fb  alfo  if  he 
puts  in  infuflScient  ]3ail^  and  doth  not  (upon  ano- 
ther Rule  given  by  a  Judge  in  Vacation- rime  to 
put  in  better  Bail,  or  Notice  given  him  in  Term- 
time  to  put  in  better  Bail,  or  juftiiie  in  Court 
the  Bail  already  put  m)  either  put  in  better  Bail;, 
or  juftifie  in  Court  the  Bail  already  put  in,  a  fro- 
efdendo  (hall  be  awarded. 

See  more  of  this  head  in  Gen.  AbridgmeKt^  tit. 
^^i/,  from  671,  to  6  84. 


Burglary  may  be  committed  by  one^  though 
he  do  not  break  a  Houie  open  ^  for  if  he  be 
within  the  Houfe,  and  Ileal  away  the  Goods  in 
the    Houfe,  and  open  the  Houfe  on  the   infide, 

and  go  out  and  carry  away  the  Goods,  this  is  Burg- 
lary, Trin.  12  Car;  B.  R.  For  this  is  in  the  La'ii>  a 
'violattng  of  the  Houje^  and  depriving  of  the  Dweller 
of  the  Jafety  in  it. 

See  the  lAte  Ad  againft  Burglary  in  Wiil\)wgton$ 
Mridgment^  6^C. 

saanferupt 

HE  that  is  a  Bankriip  to  one  Crediior,  is  ac- 
counted (in  Liw)  to  be  a  Bankrupt  to  all, 
li  Car.  B.  R.  Far  he  is  a  Benkruftm  rej^^^l  cf 
iitmfelfand  his  Eftate^  md  not  in  rdmion  t&  any  par- 
particular  Ferfon  ml), 

I  4  He 


no       Cf)ep?aaic8lEeBiffee;  Or, 

^ He  that  is  once  adjudged  to  be  a  Bankrupt,  is 
to  be  always  accounted  to  be  a  Bankrupt,  12  Car. 
B.  R.  As  to  the  refi  of  his  Creditors  when  he  wasfo 
adjudged  to  he. 

If  one  (ball  with  an  intent  to  fupport  the  Cre- 
dit of  a  Bankrupt,  fufFer  him  to  have  his  Goods 
ID  Cuftody,  and  to  difpof^of  them,  the  Property 
of  thefe  Goods  fhall  be  accounted  to  be  in  rhe 
Bankrupt,  and  the  true  Owner  of  the  Goods  fhall 
lofe  the  Property  of  them,  18  ^prii  yoi:  B.Sup, 
As  a  funifhment  for  his  falfe  dealing  hmim  and  of 
the  mifchiefs  which  may  grow  by  (uch  devices  to  evade 
the  Laws ;  for  the  Law  cannot  take  notice  of  fuch 
private  things  done  het^een  the  Varttes^  hut  will  judge 
of  things  as  they  appear  to  her^  a  Tru^  heing  a  Badge 
of  Fraud, 

See  more  of  this  Head  in  Gen,  Abridgment ^  Tit. 
Bankrupt^  from  686,  to  694.  • 

Alfo  fee  the  late  Ads  zgSi\n&  Bankrupts, 


Here  one  brings  an  Aiftion  for  a  Covenant  1 
broken,  hecughtto  affignthe  breach  of  it  ' 
in  luch  manner  that  the  Defendant  may  take  an 
Iffue,  Hill.  22  Car,  B.  R.  Elfe  the  Party  can  make  n9 
defence  for  himfelf^  becaufe  his  charge  is  incertain. 

If  one  bring  an  AcStion  of  Covenant  againft  a-^ 
nother,  for  not  repairing  of  Houies,c^f.  demire4,: 
unto  him,  he  ought  to  affign  particularly  wherein  , 
the  w^nt  of  Reparations  doth  confift,   and  not  to 
declare  generally.  Hill.  ixCar.  B.  R.     For  Repara^ 
iions  do  conffi  of  particulars  ■,  and  if  they  he  afftgned 
gener ally y -for  want   of  them ^  the  defendant  caijnct 
tdlhowtogivean.znfwero        ".        ... 

If 


If  an  Ai^ion  of  Debt  be  brought  upon  an  Obli- 
gation with  a  Condition  for  the  performance  of 
Covenants,  the  Plantitf  is  not  toaffign  in  what  the 
breach  is,  until  the  Defendant  hath  pleaded  per- 
formance of  the  Condition,  HtU.zzCar  B.  R.  For 
before  fufb  Plsa^  the  Declaration  jhali  be  taken  to  he  true^ 
th^P  the  Condition  is  broken^  either  in  a U  or  in  part, 
and  fit  here  needs  no  ajjignment  s  of  a  breach'^  for  where-' 
foe'ver  the  Defendants  Vie  a  goes  in  avoidance  of  the 
Bond-,  or  admits^  orfuppofes  a  non-perfermance  of  the 
Co7idition-.  there  need  no  breach  inthe  Replication,  only 
an  jinf'wer  to  the  matter  pleaded ;  this  holds  generally 
true,  except  in  the  cafe  of  Arbitration  Bonds, 

If  there  are  twenty  feveral  things  in  the  Condi- 
tion of  a  Bond,  and  every  one  of  them  is  broken, 
yet  when  you  come  to  aflign  a  breach,  you  muft 
affign  but  one  breach^  and  no  more,  for  if  you 
affign  more  it  is  double,  one  breach  being  as 
much  a  Forfeiture  of  the  Penalty  in  Law  as  twen- 
ty ;  but  in  an  A6tion  of  Covenant  you  may  affign 
^5 many  breaches  as  you  pleale. 

A  Bailiff  may  execute  a  Writ  out  of 'the  Hun- 
dred where  he  is  Bailiff^  Tafch,  1%  Car.  B.R, 
For  he  is  Bailiff  all  the  County  over^  if  he  be  the 
Sheriffs  Bailiffs  and  not  a  Bailtff  of  fome  Liberty 
•withtn  the  County, 

*  No  Bailiff  or  Sheriffs  Officer  (hall  prefume  to  ex- 
ad  or  take  from  any  perfbn  being  in  his  Cuftody, 
by  Arreft,  any  Warrant  to  acknowledge  a  Judg- 
ment but  in  the  prefence  of  an  Attorney  for  the 
Defendant,  which  Attorney  (hall  then  iubicnbe  his 
Name  thereunto,  upon  pain  of  being  iererely  pu- 
niihed  for  To  doing,  I^afch.    i^Car,  2.  Regis,  Note, 

It 


1%^      Cfi?  P?a8tal  Eegtffer  5  Ori 

Ir  was  held  that  a  Warrant  to  confefs  a  Judgment 
taken  of  a  Man  under  an  Arreft  in  the  pre  fence  of 
zn  Aftorny's  Clerk,  or  Soliicitor,  was  void,  P<3[/ci. 

A  Bailiff  is  a  Servant  or  Minifter  of  the  Law, 

and  hy  conlequence  he  is  a^rvant  to  the  Party, 

SLt  whofe  Suit  he  is  to  Arreft  any  one,  fafckx^Car, 

B.  R^  And  therefore  is  anfwerahle  to  ths  LaWy  and  t& 

'  t^  Tarty  for  mij carriages  in  his  flace» 

A  SheiifFs  Bailiff  is  not  an  Officer  of  the  Court, 
but  the  Sheriff  himfelf  is  the  Officer  that  the 
Court  takes  notice  of,-  But  the  Bailiff  of  a  Liber- 
ty is  fbch  an  Officer  as  the  Court  will  take  notice 
^iy  Fajckz^Car.B.R    Q. 

But  if  a  Sheriffs  Bailiff  misbehave  himfelf  in  th^ 
gsecution  of  the  Procefs  of  this  Court,  this  Coarc 
will  puniSi  him  for  fo  doing. 

Concerning  a  Lord's  Bailiff,  or  Bailiff  of  a 
Manor,  See  Gen,  Abridgments  685,  686. 

jsatsam  and  ©ale* 

A  Bargain  and  Salp  made  by  one  who  is  not  m 
polfeflion,  though  it  be  by  Deed  inrolled,  is 
not  good  if  there  be  no  Livery  thereupon,  Mich. 
2.^  Car.  B,R:  But  if  there  te  Livery  it  pajjeth.fir  the 
making  of  the  Livery  fuppofetb  himinfojjejfion,  Q. 

I  fuppofe  it  is  good  if  the  Party  who  makes  it,, 
hath  a  Title  of  Entry. 

If  a  Man  Bargains  and  Sells  Land,  the  Bar- 
gainee hath  prefently  luch  a  Poffeffion  that  h^ 
may  Surrender,  Attorn,  Relcafe,  &c,  but  he  can- 
not upon  this  Poffeffion  bring  Trefpafs  without 
an  adual  Entry,  Tafch^  1 8  Car.  x.in  C.  B.f^r  Bridge- 
man  Chief  Jufiice, 

If 


Cfie  accontpliiiyu  attomcp*        1X3 

If  one  buy  a  thing  of  another,  he  thit  buys  ic 
ought  to  pay  the  Money  he  hath  agreed  to  pay 
for  it,  before  the  Seller  of  it  is  bound  to  deliver  it, 

Tajcb.  2;  Car.  B.  R,  For  that  u  the  Ccntraci  betwixt 
the  buyer  and  the  feller,  I  wHlgi've  jou  [0  much  Money  ^ 
undyoujij  all  give  me  fuch  a  thwg  •  and  there  is  no  dif- 
ference betivixt  buying  of  a  thing  for  Money,  and  bar- 
tering or  exchanging  cne  thing  for  another  ^  but  if  there 
be  a  tims  fet  for  the  payment  of  Money,  then  the  buyer 
hath  an  interefl  in  the  Goods  frefently  upon  the  Con- 
tract.  ■ 

One  may  upon  a  good  confide  ration,  diffolve 
by  Parol  only,  an  abfolute  bargain  made  by  Pa- 
rol, Vofch.  14  Car.  B.R. 

One  may  fcli  his  priviledge  given  him  by  the 
Law  as  his  birrh-right,  asajfiee-bom  fubje^i:,  for  a 
good  confideration,  Tnn,  24.  Car.  B.R.  For  it  Jhall 
be  intended  that  he  hath  a  fujfctent  recommence  for  it, 
and  fo  hath  no  jprong  done  him  by  it ;  but  Q^  what 
priviiedges  he  may  felL 

In  5  2  Car.  1.  A  Gentleman,  who  was  a  Baronet 
by  defcent_,  levied  a  Fine  oF  his  Honor  to  another 
Gentleman,  which  Gent,  to  whom  the  Fine  yt'^s 
levied,  enjoys  it  to  this  day,  and  takes  place  in 
Senioiiry  from  the  date  of  the  Patent  as  if  it  had 
been  granted  to  an  Anceftorof  his  own. 

If  one  that  is  indebted,  do  really  and  bona  fide 
fell  his  Lands,  though  it  be  with  an  intent  to 
avoid  i\\(t  payment  ojr  his  Debts;  this  Sale  is  good, 
if  the  Vendee  be  not  privy  to  his  intent,  Mich.  24 
Car.  B.  R.  For  m  to  the  Vendue  there  ts  no  fraud  In  the 
Cafe,  and  he  comes  to  the  Lands  upon  a  'valuable  con- 
fideration. 

If  one  bargain  and  ^11  Lands,  of  which  anothee 
is  in  pofllffion,  and  claims  Title  to  them,  this  bar- 
gainand  (ail  is  not  good,  ^frin.  1651.  B. K.  Becaufe 

^■4  ^  ^  '^ 


fi4      C&ep?aaEicaIJBlegiffer,-  Or, 

if  is  a  litigious  Titky  buying  'whereof  the  Law  deth 
not  aBow  ;  for  this  would  he  a  means  to  nouriflj  Suits 
in  Lawy  and  the  ejtd  of  the  Law  is  to  fettle  Teace^/i 
and  miet  Foffeffionsy  and  not  to  diHurb  them, 

ACovenanc  in  confiderationofMoney  toftandl 
feized  to  the  ufe  of  another  in  Fee,  if  the  Deed 
be  enrolled  within  fix  Months,  is  a  good  bar- 
gain and  fale,  although  the  words  bargain  and 
ialc  are  not  in  the  Deed_,  Beadefs  Cafe,  7  Rep. 
40.  b.  V 

A  bargain  and  fale  or  a  Term^  or  other  Chat- 
tel, need  not  to  be  enrolled.  Ibid.  4.^.  and  5  Ren. 
11;. 

A  bargain  and  fale  of  the  Remainder  of  a  Term, 
or  a  future  Intereft,  is  good  without  Attornment, 
Heyward's  Cafe,  %  Rep.  g  6. 

See  more  on'  this  head  in  Gen.  Abridgment^  Tit. 
Bargain  and  Sale^  Inrolment^  &c,  694,  695,  &c. 

To  lay  ones  Hands  lightly  or  gently  upon  a- 
nother,  though  he  have  no  occafion  fo  to 
do,  is  no  Battery  to  ground  an  Adion  upon  Trim 
24  Car,  B,  R,  For  the  Law  will  not  pre  fume  the  Varty 
is  damnified  by  the  doing  thereof ^  and  fo  hath  no  right 
to  an  Ad  ion.  j 

The  lifting  up  of  the  Hand  in  anger  againft  a*' 
Man  without  ftriking  is  an  Affault  in  Law. 

25i». 

'^T^  Here  is  difference  betwixt  an  Inland  Bill  of 
A     Exchange ,    and   an    Outland  Bill  of  Ex- 
change, which  is  made  to  retorn  Monies  beyond 
the  Seas  ^  for  an  Inland  Bill  is  but  in  nature  of  a 

Lette^r, 


Letter^  but  an  Outland  Bill  is  of  another  nature, 
and  more  regarded  in  the  Eye  of  the  Law,  5 
July^  i^p.  B,R.  Becaufe  it  is  mere  for  the  advance 
of  the  Trade  of  the  Nation  with  other  Countries,  and 
is  therefore  of  more  fuhlick  concernment. 

If  an  Outland  Bill  be  refufed  to  be  accepted, 
an  Adion  v;ill  lie  upon  this  matter  againfl:  the 
Drawer,  28  Car,  1.  Bunfiar  and  Teirce. 

Sec  the  late  Ad  concerning  Inland  Bills. 

No  fpecidl  Plecidings  or  Demurrers  in  Law  i» 
any  Caule  here  in  Court  now  depending, 
or  hereafter  to  be  prolecuted,  fhali  be  received 
by  the  Clerks  of  the  Papers  of  this  Court  before 
fuch  Pleas  or  Demurrers  in  Law  fhall  be  figned 
by  the  Hand  of  fome  Counfellor  for  that  purpofe 
retained  :  And  it  is  alfo  farther  ordered.  That  the 
Clerks  of  the  Papers  of  this  Court  in  all  Copies 
of  Pleas  and  Paper  Books  by  them  to  be  made 
up^  fhall  fubfcribe  to  fuch  Copies  of  Pleas  and 
Paper  Books,  the  Names  of  theCounfel  who  have 
figned  fuch  Pleas,  as  well  on  the  behalf  of  the 
Plaintiff  as  of  the  Defendant  ,•  and  that  in  all 
Books  delivered  to  the  Judges  of  this  Court,  the 
Names  of  the  Counfellors  who  di4  fign  thofe 
Pleas  as  well  on  the  behalf  of  the  Plaintiff  as  the 
Defendant  (hall  be  fubfcribed  to  thofe  Books  by 
the  Clerks  or  Attornys  who  fhall  deliver  the  fame, 
Ver  Cur*  Vafch.  16  Car*  2.  Regis, 
,  When  Books  are  delivered  to  the  JudgeS)  in 
Caufes  which  are  to  be  argued  ;  the  Attorneys  thac 
deliver  the  Books,  ought  to  write  the  number 
Roll  of  the  Cafes  to  be  argued  upon,  the  Book, 

other- 
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otherwife  they  will  noc  receive  them,  Mkh. 
12  Car,  B.  R,  That  they  may  know  in  ivhat  Tear 
and  Term  ^  the  Caufes  wzre  entred,  to  ha*ve  recnurfe 
to  the  Records  of  thoje  Cafes  upon  a»y  occajion. 

The  Books  which  are  to  be  delivered  to  the 
Judges  of  Caufes  to  be  argued  ,  are  to  be  rnade 
at  the  equal  charge  of  tlie  PlaintiflF  and  De- 
fendant, Pafch.  a  3  Car.  B.  R,  For  the  Law  being 
doubtful  in  fuch  Caufes  which  are  to  be  argued^  whi^ 
ther  it  be  on  the  Plaintiffs  fde^  or  on  the  Defendants  ; 
the  arguing  of  the  Caje  doth  equally  concern  them  , 
and  therefore  it  is  reajon  they  Jhould  be  at  an  equa 
charge  in  bringing  the  Caufe  to  be  argued  and  deter- 
mined. 

The  Attorneys  ought  to  deliver  Books  to  tlic 
Judges  art  leaft  three  or  four  Days  before  the 
Caufen«*  to  come  on  in  the  Papsr^  fo  that  the 
Judges  may  have  time  to  perufe  the  Books,  and 
be  ready  to  fpeak  to  the  Caufe  when  it  <iome% 
on. 

When  Books  are  to  be  delivered  to  the  Judges, 
in  Caufes  which  are  to  be  argued  ;  the  Plaintiff 
ought  to  give  Books  to  the  Senior  Judges,  and 
the  Defef^dant  ought  to  give  Books  to  the  pu- 
ifne  judges^  Hill.  1649.-  B,  S,  But  if  the  Defen^' 
dajit^s  Attorney  doth  not  delt'ver  his  two  Books  as  /^ 
ought  to  do^  the  Plaintiff^ s  Attorney  viufl  take  cart 
to  do  ity  and  it  will  be  allowed  htm  in  Ccfis  by  th^\ 
Secondary. 
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Courts!  aim  tfteir  jutisiBiaionss^ 

TH  E  Court  of  the  Qwien\  Benchy  is  a  high 
Court,  where  the  Pleas  of  the  Crowini 
are  agitated,  and  tryed^  i;i;?i.  all  manner 
oFTreafons,  Mifprifions  of  Treafons^  Felonies^€^c. 
and  this  by  the  Common  Law,  without  any  Pa- 
tent or  Commiflion,  and  the  Queen  is  intended 
Law  to  fit  there. 

In  this  Court  arc  alfo  tryable  all  Offences  «o«ir« 
Tacetfi^  or  PI  &  Armzs^  and  all  perfonal  Ad:ions; 
and  alfo  Affixes  in  MUdUfix^  and  J^uare  impeJm^ 
arid  other  Anions  and  Informations,  where  the 
Queen  is  Plaintiff,  the  Queen  having  a  Preroga- 
tive to  bring  her  Albion  in  what  Court  ^W^fimm- 
^<?rH«i7  (he  pi eafeth.       -^ — -^—       -^pp,,— 

This  Court  is  removeablc  at  the  Queens  plea- 
fure. 

In  the  ^eens  Bench  the  Pleas  are  held  cvram  ififi 
Kege ;  and  therefore  it  is  the  Queens  molt  iiigh 
Court,  and  above  the  Chancery. 

The  J^ueen^s  Bench  may  command  a  Prifotier  -^^.^ 
out  of  any  other  Court  by  Hah.  corpus  cum  Cauf&^   ^ 
before  them^  though  he  be  in  the  Tower  upoa  the 
Privy- Counfels  command. 

Cardinal  Wolfey  being  Chancellor  of  England 
:ommitted  one  to  the  Fleets  who  was  broght  into 
:his  Court  by  a  Habeas  corpus  cum  Canfa^  and  a 
lay  given  to  the  Queen's  Attorney  to  lliew  caufe 
A/hy  he  /hould  not  be  delivered^  and  the  Party 
ifter  two  days  was  difmiffed. 
^  Gafcoigne  Chief  Juftice  committed  the  Prince 
>ecauie  he  would  have  taken  a  Prifoner  from 
he  Bar, 

Infc- 
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Inferior  Courts.pught  not  in  pleading  to  fhew  a 
thing  by  Implication,  but  they  muft  fet  k  put  ex- 
prelly  ;  alfo  Surplufage  in  an  Inferior  Court  will 
make  Error,  for  they  muft  keep  to  their  Form 
precifely.  Hill,  i  i  Car.  B.R,  For  if  they  Jhould  he^juf- 
fered  to  break  their  FormSy  it  would  introduce  all  Bar 
barifm  and  Confufion,  which  the    Law   doth  labour  / 
frevent  as  things  dejiru^live  to  the  Realm. 

The  Jurifdidion  of  an  Inferior  Court  muft  b. 
fet  forth,  and  by  what  Authority  it  is  held,  whe 
ther  by  Prefcription,  or  Letters  Patents^  otherwift 
it  is  Error,  HiU.  21  Car,  B»  R.  For  every  Inferior 
Court  mufi  be  held  one  of  thofe  waysj  and  if  no  Au- 
thority be  fet  forthy  this  Court  7viU  not  frefume  then 
is  any, 

ISlo  Inferior  Court  can  take  Cognizance  of  any: 
Kdi  to  be  done  out  of  their  JuriWidion  3*  if  they 
fliould  fo  do^  and  the  matter  appear  upon  Rec^rdj 
the  Proceedings  will  be  erroneous.  ,    / 

If  an  Adion  be  brought  in  an  Inferior  Court,! 
of  a  matter  arifing  out  of  their  Jurifdidicn^  the 
Defendant  may  as  foon  as  the  Declaration  comes 
in  againft  him,  bring  his  Plea  engroft  under  Coun- 
fels  Hand  into  Court,  fetting  forth,  that  the  Facft 
was  committed  out  of  the  Jurifdidion  of  the. 
Court,  and  fwear  his  Plea,  and  the  Court  muft^ 
allow  it,  and  flop  Proceedings. 

The  Court  of  Admiralty  cannot  hold  Plea  (4 
a  matter  arifing  from  a  contrad:  made  upon  the 
Land,  though  the  contrad  was  made  concerning 
things  belonging  to  the  Ship,  HtU.  21  Car*  B.Rj, 
For  fuch  matters  are  not  triable  by  the  Common  Law  ;i 
and  though  the  contraB  concerns  things  belonging  to 
Sea  Affairs,  yet  this  is  but  collateral,  and  the  principal^ 
which  direUs  matter  to  ground  the  Aciion  upon  is  th-. 
ContratU 

In 
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In  the  Year  of  4  f/tf».  4.  There  was  a  Petition 
preferred  in  the  Parliament  againft  the  Court  of 
Admiralty  for  holding  of  Plfeas  by  the  Spiritual 
Law,  which  they  ought  not  to  do,  but  by  the 
L^ws  of  Oleron,  and  fo  It  \^as  held  bytheHoufe 
of  Commons  in  Parliament  at  that  time,  Hiil. 
2 1  Car.  B.  R.  The  Laws  of  Oleron  were  f articular- 
Laws  made  at  Olerbn,  an IJIandbelongingtoFr Since, 
touching  Maritime  Caufis:    V  >^ 

If  Goods  delivered  ^* Ship-board  be  imbeziled, 
all  the  Mariners  ought  to  contribute  to  the  fatisfa- 
^lon  of  the  Parry  that  loft  his  Goods,-  every  one 
of  them  particularly  according  to  their  proporti- 
ons, by  the  Maritime  Law  or  Cuftom,  and  the 
caufeis  to  be  tried  in  theCburt  of  the  Admiralty, 
and  in  fuch  cafes  no  Prohibition  ought  to  be  gran- 
ted Hil  11  Czr.B.R.  Becau/e  the  matter  arifeth 
Joleljf  upon  a  Maritime  Cuftom-,  whereof  the  Common 
Law  cannot  take  notice. 

The  Court  of  Admiralty  ought  not  to  try  whe- 
*"^^/Fa<^  were  done  in  a  place  which' is  compre- 
hended within  a  League  made  with  a  Foreign 
Prmce,  or  whether  the  place  be  without  or  not, 
nor  ought  to  try  whether  the  League  were  made 
at  the  time  of  the  Fad dpne  or  no,  %i  Car.  B. R. 
Becaufe  the  League  may  he  traverUhle  and  iffuahle  at 
iLaw.  .    . 

No  Court  can  fet  a  Fine  upon  any  Perfon,  for 
luch  an  Offence  committed  by  him,  for  which 
:hey  cannot  difcharge  him  when  he  bath  paid 
:ne  Fme  that  is  fo  fet  upon  him,  it  Car.  B.  R. 
}•  ^7-  J-  21  H  7.  95-.  For  the  Fine  is  paid  inlieuof 
attsfaBton  for  the  Offence,  and  it  is  reafon  that  the 
any  upon  his  fatisfaBion  made,  fhould  have  a  dlf^ 
■barge  for  his  Offence  C9mmitud,  or  elfe  he  may  he  col- 
H  tn  jueftion  again  for  one  and  the  fame  Offence, 
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The  Court  ought,  ex  Officio^  to  take  notice  of 
matters  contained  in  the  Record  of  the  mattei 
depending  before  them,  but  they  are  not  tied  to 
fearch  the  Almanack  to  compute  the  times  of  do- 
ing things,  II  Car.  B.R.  For  that  ought  to  be  fit 
forth  by  the  Far  ties,  hut  the  Almanack  jhallhe  allowed 
as  good  Evidence.  ,  - 

An  inferior  Court  ought  to  return  a  Writ  di 
reded  to  them  to  ftop  their  proceedings,  altho 
they  be  not  bound  to  allow  the  Writ  dire<aed  tc 
them,  and  in  their  Retorn  of  the  Writ  they  arc 
CO  (hew  fpecially  why  they  Jo  not  allow  it,  bu 
do  proceed  notwithftanding  the  Writ  diredec 
unto  thetn,  ^x  Car.  B.  R.  That  they  may  not  feen 
to  contemn  the  Authority  above  them^  otherwlfe  an  At, 
tachment  lies  againfi  them,  j 

If  a  Court  which  hath  nojurifdidionofthecaufii 
depending  in  that  Court  do  proceed  to  Judgmen 
in  it ;  the  Judgment  is  coram  non  Judice^  and  ar 
Adion  lies  againft  the  Judges  who  give  thejudg 
ment,  and  any  Officer  who  executes  their  Proccf 
under  them,*  but  where  they  have  Authority 
and  give  an  ill  Judgment,  there  the  Party  whc 
executes  the  Procefs  upon  that  Judgment  fhallbt 
cxcufed. 

Although  one  plead  in  difallowance  of  the  ju 
rifdidion  of  a  Court,  yet  he  may  (afterwards 
come  in  and  allow  the  jurifdidion  and  plead  ^ 
the  Adion,  Mich,  il  Car,  B.  R.  For  the  Vlea  is  »<?;; 
peremptory f  but  dilatory ^  and  may  therefore  he  waive  ' 

The  Court  oi  J^eenh  Bench  is  to  regulate  all  t,^ 
Ccu.ts  of  Law  throughout  £»^/d!»</,  that  they  3? 
not  exceed  their  Juri(didions,nbr  alter  theirForm< 
^^  Car*  B.  R.  For  it  is  the  highefi  Court  ofjudicatun 
in  England  (except  the  High  Court  of  Farliament)  be- 
ing heUc(^ram  ipla  Regina,2^)6*  is  Pons  Juftitia:,<»»/j 

other 
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other   Courts  are   but  as  Streams  floTPwg  from   this 

Fountain. 
In  fohie  cafes  the  jurirdi(5^ion  of  the  Courts  of 

the  Cinque  Ports  extendeth  upon  the  hi^h  Sea, 

MicL  2  2  Car.  B.  R.    This  is  by  /pecial  Tnvtleges  af- 
forded them    in  regard  of  their  great  Sernjtces  they  are 

bound  upon  occafion  to  ferform  for  the  Realm, 

This  Court  may  commit  an  Attorriey,  who  is 
an  Officer  of  theCourr,  fordoing  of  things  a- 
gainft  the  exprefs  Rules  of  the  Court^  after  due 
notice  given  him  oFic,  22  Car,  B.  R.  For  this  is  a 
contempt  to  the  j^uthority  thereof, 

'^This  Court  may  iliue  our  a  Writ  of  Mandamus 
to^  compel  one  that  is  ele^bed  to  the  Officer  of 
Conftable^  and  refufeth  toferve^to  take  his  Oath, 
and  to  execute  his  Office,  Mich,  zi  Car.  B.  R.  For 
where  ordinary  means  will  not  ferve  to  remove  Ob^ 
ftruBions  in  the  Government  of  the  Common-wealthy 
this  Court  may  interpofe, 

Thefuperior  Courts  ^Wcfminfier^  and  the  infe- 
rior Courts  elfewhere,  do  differ  in  their  Forms  in 
proceedings  in  many  things,  Mich.  22  Car.  8.  R. 
But  this  is  not  true  of  all  inferior  Courts ^  for  fome  of 
them  do  ufe  the  fame  Forms  as  are  ufed  in  the  Courts  at 
Weftminfter. 

A  Court  that  holds  Plea  by  virtue  of  Letters 
Patents,  ought  to  proceed  according  to  the  courfe 
Df  the  Common  Law;  for  no  Patents  ought  to  be 
granted  againft  the  courfe  of  the  Common  Law; 
but  Courts  that  are  Courts  by  cufiom,  are  not 
liound  to  proceed  according  to  the  ftri6i:  Rules  of 
the  Common  Law;  but  may  proceed  according 
0  their  cuftom,  MicL  ix  Car.  B.  R.  So  that  their 
Mftoms  be  not  contrary  to  Law. 

One  may  fuein  the  ^«fe«'s  Bench  Court  Adio  is 
ipon  the  Cafe,  and  Trefpafs  by  Original,  as  well 
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as  he  may  by  Bill  of  Mtddlefex,  or  Writ  oi Latitat 
but  the  common  and  moft  ufual  way  of  proceed 
ing  is  by  Bill,  Mich,  22  Car.  B.R, 

Where  a  Suit  is  commenc't  in  this  Court  by 
Original,  or  is  removed  into  this  Court  by  Wnt 
of  Error  out  of  the  Common  Pleas ;  in  all  cafes  af- 
ter Judgment  the  Defendant  may  in  this  Court  be 
Outlawed  after  Judgment  as  the  courfe  is  in  the 
Common  Pleas. 

A  County  Court,  nor  any  other  inferior  Court 
cannot  enquire  of  damages  arifing  out  of  the  ju- 
rifdidion  of  it,  HHL  ziCar.  B.R.  For  it  hath  not 
conufance  of  things  arijtng  out  of  its  jurifdi^ion. 

One  ought  not  to  fue  to  Baftardife  an  Iflbe  afcei 
the  death  of  the  Party. 

Whether  a  Wife,  or  not  a  Wife,  is  triable  at  tb 
Common  Law  v  but  whether  lawfully  married 
or  not  lawfully  married^  is  triable  in  theSpiritu; 
Court,  Pafch,  25  Car.  B.  R.    Vor  a  Marriage  isfleadr 
ed  to  he  according  te  thcLa^vsof  the  Holy  Church y\iz, 
The  Ecclefiaflicai  Laws  ^  and  therefore  mo^  proper  for 
them  to  determine  Whether  Marriage  VJere  folemnized 
accordingly^  and  that  is  by  Certificate  of  the  Bijhop,  upon 
ne  unquesaccouple  en  Joyal  Matrimony  •  but'whe-' 
iher  married  or  not  married,  is  triable  at  the  Common 
Law,  .for  this  is  matter  of  FaB^  and  not  matter  of  the  \ 
■Spiritual  Law^  and  fo  not  determinable  by  the  J^dg^Si 
thereof^  no  more  than  matters  of  Spiritualty  are  triabU, 
by  the  Judga  of  the  Common  Law* 

Where  che  principal  matter  is  triable  in  the 
Spiritual  Court,  and  there  is  (alfo  )  a  thing  irtqi 
cident  to  this  Trial^  which  is  triable  at  the  Com-j 
mon  Lavv,  yet  a  Prohibition  fhall  not  there  b^J 
granted,  Pafch  23  Car.  B.R.  Quia  principale  tra- 
hit  ad  fe  accsfforium  fuum  ,  For  the  principal 
matter  being  tryabk'in  the  Spiritual  Courts  the  Com- 
mon 
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mon  Law  ts  not  to  intermeddle  ^  for  this  "would ohfiruSi 
Jufitce, 

A  Recognizance  in  the  Cowwon  Fleas  is  entred 
fpecially^  but  aRecognizancein  the  Queen's  Bench 
is  entred  generally,  PaJch.2^Car,B.R.The  dljftrence 
hetwixt  a  general  Entry  and  a  f^ectal^  I  conceiz/e  is, 
that  a  general  Entry  ismorefhort,  and  a  [fecial  Entry  is 
more  large  and  plain ;  yet  thefubfiance  is  fufficiently  en- 
tred in  the  general  Entry. 

In  the  Uriiverfities  they  hold  Pleas  by  Cufl-om, 
and  Chafcers  confirmed  by  Ads  of  Parliament, 
and  do  proceed  according  to  the  Rules  oF  the 
Civil  Law,  Pafch.  2^  Car,B,R.,  St^ch  proceedings  fate 
beft  With  themjt  hecaufe  the  Cinjil  Laws  are  ivntten  in 
Latin^  and  tbeilivil  Law  is  there  only  jiudied. 
\  In  the  Court  of  the  City  of  Exeter^  they  pro- 
ceed ia  that  manner  as  they  do  ia,  tht  Common 
Fkasy  but  they  do  not  fo  generally  in  other  infe- 
rior CourtSv' P^/^/6.  T^l  Car,B.  R.  But  in  Norwich 
t^ey  proceed  as  they  do  at.  Exeter,  agreeing  with  the 
Common  Ple^is. 

At  the  Common  Law  Courts  in  Weftminfier- 
Hall^  the  Plaintiff  doth  not  fhew  at  large  in  his 
Decaration  that  the  caufe  of  Action  arifes  within 
their  jurifdi(9:ion, (their  jurifdiilion  being  general) 
but  inferior  Courts  ought  to  fhew  it  at  large,  viz. 
mfra  JurifdiBionem  Curia,  Fafch.  1 3  Car.  B.  R .  For 
they  ufe  to  jhew  it  at  laige^  and  they  ought  not  to  ^v  ary 
^vom  their  Forms. 

This  Court  will  not  execute  the  Judgment  of  ^ 
janinieriorCcurt  removed  by  Cercicran^\Saund.<)%, 

The  Court  of  the  publick  Exchec^uer  is  a  mixed 

Ilovirt ,  and    doth  confifl:  of  Law  and  Equity, 

ya^ch.  23  Car,  B.  R.    The  Fleas  fide  is  formatters 

\\f  Law^and  the  Exchequer-Chamber  for  matters  of 

Ec^uity,  In  the  Fleas  fide  fide  they  proceed  in  Latin,  and 
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in  the  Exchequer-Chamber  hy  Engltfh  Billy  jinfwer^ 
&c.  M  in  Chancery  ,  hut  upon  their  Informations^ 
Quo  Warranto,  &c-  in  Latin. 

See  I  Saund.  59.  where  a  Judgment  was  affirm- 
ed in  this  Court  againft  their  own  Opinions. 

The  Court  of  the  Queens  Bench ^  is  a  Court  of 
Eyre  m  that  County  wherefoever  it  fits,  7r/».  ii 
Car.  B.  R.  For  it  is  not  a  fixt  Court  as  ^i6^  Common 
Pieas  Court  isj  but  remo'veahle  \}\yiQ\ix\(\\iQ^  &C.  ani 
it  it  alfo  (tich  in  regard  of  the  large  extent  of  jurif- 
diBion  in  the  Conuf^nce  of  all  matters  either  Civil  qt 
Crir/nnal  which  it  hath  in  that  Countywhere  it  fits. 

The  Court  of  the  Common  Council  of  London, 
is  not  a  Court  of  Record,  but  only  a  Court  of 
Advice,  and  therefore  neither  a  Writ  of  Error, 
nor  an  Attaint  doth  lie  for  matters  done  in  that 
Courtj  Trin,  2^  Car,  B.  R,  For  there  are  no  Civil 
Matters  arifing  between  Tarty  and  Farty  tryed  there ^  \ 
hut  only  Advice  taken  by  them  amongfi  themfelves 
touching  redrejjlng  of  things  amifs  in,  and  making  of 
Laws  for  the  better  governing  of  the  City. 

One  ought  to  Ipeak  againft  the  jurifdi<9:ion  of 
the  Court^  by  pleading  to  it,  and  not  by  fpeak- 
ing  in  Arreft  of  Judgment,  Mich.  23  Car,  B,R,  For 
then  i^  is  too  late  ;  for  the  Party  by  pleading  to  ijfue  hath 
allowed  t he  jurijdt8ion ,  and  the  not  having  jurijdi^tion 
cf  the  caufe  is  not  jufficient  matter  to  arreft  Judgment 
upon  after  Trial, 

A  Si ijriff  by  his  retorn  ought  not  to  difpute  the 
JurirdicStion  of  this  Court,  2  Saun.  193. 

The  Palace  Court  o^  M^eftminfier  is  a  Court  an- 
nexed to  no  Corporation,  nor  is  beneiicial  to  any 
Society  of  Men^  but  the  Officers  thereof;  and 
ffom  the  Tunnel  ofJVhite-hall,  and  twelve  Miles 
from  thence  in  compafs,  its  Jurifdidion  reacheth, 
And  it  is  called  the  Palace  Couit,  by  Roll  Chief 
>         -     ■  ■■  '  ^'  "  Juftice^, 
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Juftice,  Mich,  14  Car,  B,  R*  Originally  it  was  called 
/^tf  Marihal's  Court,  and  had  conufance  only  tf  mat- 
ters in  difference  arifing  amongfi  the  Kings  Menial 
Servants  y  but  afterwards  by  corruption  it  extended 
its  Power  much  farther y  to  the  grievance  of  the 
Veofle. 

The  Chancery  its  faid  may  adjourn  any  Caufe 
there  pending  at  the  Common  Law,  and  tran- 
fmit  the  Record  of  it  into  this  Court  to  be  de- 
termined, either  after  or  before  Iffue  or  Demur- 
rer joynd,  2  Sound,  15,  &c. 

And  where  in  Chancery  one  of  the  Defendants 
pleads  to  Iffue,  and  the  other  Demurrs,  the  Re- 
cord ought  to  come  intiie  into  the  Queen  s  Bench^ 
Idem,l6j&c, 

And  in  this  Cafe  the  Court  cf  Qtaen^s  Bench 
Will  give  Judgment  upon  the  Verdi^St  and  Demur- 
rer both,  and  the  Record  fhall  not  be  remanded 
into  Chancery^  Idem.  17. 

Alfo,  that  when  a  Record  comes  into  the 
^eens  Benchy  it  Ihall  never  be  removed  out  of 
the  fame  Court,  Ibid. 

The  Statute  of  Jeofails  doth  extend  to  inferior 
Courts,  for  it  is  a  beneficial  Law,  and  to  be 
(therefore)  largely  expounded,  Tafck  2^  Car.  B, 
R,  For  omne  bonum  eft  fui  diffafivum,  adjudged^ 
alfo  inter  Walwyn  and  Srmthy  and  Thykr  and  Bo/bn, 
B.R.   5  W,^M. 

A  Court  cannot  be  held  by  cuftom,  and  by 
Letters  Patents  alfo  ^  for  if  one  have  a  Court  by 
cuftom,  and  he  purchafe  Letters  Patents,  and 
holds  the  Court  by  them,  the  cuflcm  is  extingui- 
fhed,  Mich.  14  Car.  B.  R.  By  interrupt ir^g  it^  and 
holding  th€  Court  by  another  Authority. 

K  4     ,  This 
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This  Court  liatli  Authority  to  reform  Abufes  ia 
the  behaviour  and  carriages  of  all  Pcrfons  what- 
foever,  throughout  England^  Hill.  1649  F^^- 9* 
B.  S.  And  upon  good  reafon^  for  civil  and  orderly 
deportment  ef  Men  in  their  ordinary  Cenverfation^  doth 
tend  very  much  to  the  Maintenance  of  the  publick  1 
VeacCy  with  which  this  Court  is  principally  intrufied,      \ 

The  Parliament  cannot  take  away  the  jurifdi- 
^ionof  this  Court,  without  words  in  the  Nega- 
tive, that  is.  That  it  fhall  not  do  thus  or  thus, 
10  Feh»  16^0.  B.  S.  For  if  it  only  fay  it  jhaff  do  fo^ 
or  foy  the  Court  may  do  what  is  enjcynedy  and  aljo  what 
it  might  have  done  before^  for  here  is  no  refitaint* 

This  Court  is  not  to  be  open  longer  than  the 
Continuance  day,  which  is  about  eight  or  ten  days 
after  ilTuable  Terms,  and  about  half  that  time 
after  the  other  Terms,  during  which  time  com- 
mon Rules  areentred>  and  al(o  Iffaes  are  joyned, 
7rin.  16^1.  B.  S.  For  that  is  time  enough  to  difpatch 
fuchbufinefs,  , 

All  Courts  of  Record  are  originally  theQueens, 
^Mich.  1 5  5"  I .  B.  S.  And  derived  from  her  as  the  Foun- 
tain  of  all  J ufi ice. 

As  to  the  Jurifdidion  of  Courts,  See  Title  Pr<?- 
hibition» 


IF  a  Corporation  do  become  fo  poor,  that  it  is 
not  able  to  defray  the  publick  charges,  which 
are  incident  unto  it  as  it  is  a  Corporation  ,•  k  is 
fit  that  the  Corporation  be  feized  into  the  Hands 
of  the  Queen*  Hill.  11  Car.  For  the  Corporatton  be- 
comes  ufilefs  and  dtpionourabl^  to  the  Realm, 

'■  "    ■■■  If 
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If  a  Corporatipn  doth  negled  to  eleA  fuch 
Officers  as  they  ought  to,,  eled  by  their  Charter^ 
or  if  they  make  a  falfe  Eledion  not  warranted 
by  fheir  Charter,-  this  is  a  foifeiture  of  their 
Corpora tjon,  Hill,  ii  Car.  B.  R.  For  the  Charter 
doth  imply  Condition s  in  Law  for-  them  to  perform^ 
and  by  the  not  ftrformipg  of  them^  the  Charter  is 
forfeited. 

The  Corporation  of  the  City  of  London  is  to 
anfwer  for  all  particular  Mifderneanors  which 
are  committed  within  any  of  the  Courts  of  Ju- 
ftice  within  the  City  5  and  for  all  other  general 
Mifderneanors  commicted  within  the  City,  Trin. 
22  Car,  B.  R.  So  I  concei'Ve  it  is  of  all  ether  Corto- 
rations ;  if  it  [hould  he  otherTi^i/e,  the  intent  of  their 
Charter  'ivhich  is  for  the  good  Go'vernment  of  the 
Cttji  would  prove  pernicious  and  definitive  to  the 
Realm, 

A  Body  Politick  is  a  creature  of  the  Queen, 
created  by  Letterr  Patents,  Hill.  zzCar.  B.  R.  For 
though  a  Corporation  may  he  hy  Frefcriptiony  yet  it 
(hall  he  intended  that  fuch  a  Corporation  did  (original- 
ly) derive  its  Authority  hy  Grant  from  the  King  ;  for 
the  King  is  the  Head  of  the  Common-wealthy  and  all 
the  Common-wealth  in  rejpeci  of  him  is  but  as  one 
Corporation^  and  all  other  Corporations  are  hut  as  Limbs 
f  a  greater  Body.  -, 

Where  the  Corporation  of  London  are  Plaintiffs 
in  a  caufe  where  the  cuftom  of  London  comes  ia 
jueflion ;  this  (hall  be  tried  out  of  the  City. 

A  Corporation  cannot  be  attached  for  not  o- 
jeying  an  Award,  2  Keb.  i.  Flowd.  i.  othv^rwife 
fie  had  been  between  A.  B»  and  C.  who  com- 
9Jomife  for  the  Corporation. 

Inns 
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Inns  of  Coarc  or  Chancery  cannot  be  fued  as  a 
Corporation^   i  Kc^  i^f.  Pi.  6^. 

That  a  Corporation  cannot  disfranchife  an 
Attorney  for  refufing  to  fwear  ("as  is  ufcd  in  Lon- 
don) not  to  fue  another  Freeman  at  Common 
Law  out  of  the  Town,  Vide  i  Keh.  690.  Pi,  4. 

For  what  things  a  Corporation  aggregate  may 
do  without  Deed  and  what  not,  Fidt  a.  Saund. 

305- 
A  Corporation  may  take  a  Grant  for  the  benefit 

of  their  particular  Members,  i  Saund.  544. 

A  Corporation  by  the  change  of  their  name," 
lofe  not  their  Franchizes,  Ilfid. 

The  Members  of  the  Corporation  are  the  [ 
Parties  intereffed  in  all  the  Revenues  and  Privile-  \ 
ge$  of  the  Corporation  J  Bid. 

A  Corporation  may  prefcribe  for  common  in 
grofs,  for  the  benefit  of  their  particular  Members, 
but  not  for  common  in  grofs  without  number, 
»ii.  344,  ^45,  546. 

Attachment  doth  not*lie  againft  a  Corporati- 
on, Ra}m,  1 5  2. 

A  Corporation  that  hath  a  Patent  to  make  a 
Town  Clerk  durante  hne  flacito^  of  the    Mayor 
and  Aldermen,  may  turn  him  out  at  their  Will  i: 
and  Pleafure,  Ibid.  188.  But  tis  doubted  of  a  Re-  l 
corder,  2X^^.461.  P/.  70. 

But  an  Alderman  cannot  be  turn*d  out,  Ihid. 

Where  time  out  of  mind,  a  Corporation  had  \ 
power  to  remove  an  Alderman,  for  reafbnable  > 
Caufe,  tho'  they  take  a  new  Charter,  wherein 
there  is  no  fuch  power  given,  yet  the  fame  pow- 
er ftil  I  remains,*  for  the  new  Charter  doth  not 
merge,  or  extinguifh  any  of  the  ancient  privile- 
ges, but  the  Corporation  may  ufe  them  as  before, 
Ihid*  439.  vidt  z  Lut,  1^35,1336. 

That  : 
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That  a   Corporation  cannot    disfranchife  on 
breach  of  a  By-law^  i  Keh.  i^,  VI  34. 

A  Corporation  cannot  exclude  Forein  Trader, 
i,Keb.  464.  P/.49. 

Their  AcSts  are  by  the  major  part. 

No  Member  can  be  a  Witnefs  in  Action  fur  le 
C»fe  brought  by  them  for  Toll,  ^  Kek  12.  P/.  6. 

Their  Witnefs  muft  be  disfranchifedj  but  he 
cannot  furrender  by  confent,  Ihi(l,z^^»  PL  26. 

But  fee  1  Cre.  226,  2;  8.  where  the  Court  decla- 
red they  ought  to  oe  admitted. 

If  an  Obligation  be  to  them  by  one  name,  and 
they  are  afterwards  incorporated  by  a  new  name, 
how  they  (hall  bring  their  A6lion  for  the  Debt, 
^Lev*i%'j.  *vide  zLut.  Ent.  if 02.  h.  ^ 

An  Obligation  being  fcaled  with  the  common 
Seal  of  a  Corporation,  and  the  Mayor  (igns  it^ 
the  Corporation  is  afterwards  diffolved,  the 
Mayor  is  fuable,  1  Lev.  157. 
\  That  every  Member  may  prefcribe  in  the  right 
of  the  Corporation^  a  Lev.  153, 

Coffs  and  Cfiarffesi. 

No  Cofts  ought  to  be  paid  for  the  putting  off 
of  a  Trial^  where  no  fault  was  in  the  Party 
againft  whom  it  is  moved  ;  For  Cops  are  only  th 
he  taid  hy  fuch  Ferfovs  which  hy  their  occafion  have 
caujed  the  other  Tarty  to  have  been  at  eKtraordimry 
Charges. 

An  Attachment  lies  againft  the  Party  that  re- 
fufeth  to  pay  Cofts  which  are  taxed  by  the  Mafter 
of  the  Office,  afcer  a  demand  and  relufalot  pay- 
ment, and  Affidavit  made  thereof,  2 1  Car.  B.  R. 
For  it  is  a  contempt  to  the  Court,  not  to  ohey  the  courje 
(f  froceedmgi  «fed  here. 
^  *Trin. 
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Trin,  16^7.  by  Glyn  Chief  |uftice^*  If  a  reference 
be  made  to  the  Secondary^  and  he  makes  his  Re- 
port; if  one  of  the  Parties  be  not  fatisfied  with 
the  Mafters  Report,  but  the  fame  matter  is  again 
at  the  importunity  of  one  of  them,  referred  to 
the  Mafter  ;  here  if  the  firft  Repoa  IhaU  be  con- 
firmed by  the  fecond,  the  Court  will  make  fuch 
vexatious  Perfon  pay  exemplary  Cofts  for  his 
vexation  and  delay. 

If  a  Juror  be  withdrawn  (upon  a  Trial)  by  ^^  ^ 
confentof  the  Plaintiff  and  l)efendant,  they 
pay  the  cofts  of  the  Jury  equally  between  tht-jpr 
Trin.  1%  Car.  B.  R.  For  if  one  of  the  Parties  {alo^ 
PjomU  pay  tbecoBs  upon  bringing  the  l^ue  {again}  $0 
^e  tryedby  the  fame  jury,  as  the  courfi  ts  Jo  to  do^^^iP 
Hfould  be  a  jufficient  matter  for  htm  that  did  not.  jcj^^ 
in  faying  the  cof^^  to  challenge,  the  J^ry  for  fa'O/uj) 
to  him  that  did  pay  the  coftsy  in  regard  of  the  Mon£j[ 
received  of  one  Party  only^  which  may  move  them  tjf^ 
fatom  that  Party  more  than  the  other  from  whom  they 
received  nothings  ,        -      h 

If  upon  a  Trial,  the  Plaintiff  be  forced  to  be 
Nen-fuitj  becaufe  his  Witneffes  did  not  appear,  he 
may  by  Adion  recover  his  Cofts  expended  againft 
his  Witneffes  that  do  not  appear^  Mich,  tx  Car. 
B.  R.  By  the  Statute  of  5*  Eliz.chap.  9.  and  19  EHz*  { 
chap.  5.  j 

By  the  Statute  of  21  Jac,  If  thePlaintiifin  anP 
A6^ion  upon  the  Cafe  for  words  doth  not  recover 
40  i.  Damages,  or  more^  he  (hall  have  no  more  ' 
Cofts  than  Damages, 

Alfo  by  another  Statute  made  in  the  time  of 
King  Charles  II.  It  is  Enabled,  That  in,A(aionsof 
Trefpafs  ^uare  claufum  fregit,  unlefs.  the  Judge  be- 
fore whom  the  Caufe  is  tried  doth  certifie  that 
the  Title  was  in  queftionj  or  unlefs  the  Decla- 
ration 


(miration  be  for  carrying  away  of  Goods^  although 
.tut  of  6  /  value_,  and  the  Defendant  be  found 
guilty  thereof,  there  (hall  be  no  more  Cofts  than 
Damages,  unlefs  the  Jury  find  above  40/.  Dam- 
ages ;  fo  likewife  in  Affault  and  Battery  unlefs 
the  Judge  certifies  the  Battery  to  be  well 
fproved. 

See  the  Judges  printed  opinion  upon  the  claule 
in  the  Ad  of  22  &  23  Car.  2.  forgiving  no  more 
cpfts  than  damages,  delivered  ^t  Serjeants  Inn  m 
Chancery  Lane  London y  in  Trinity  Term,  Anno  2}: 
ejufdem  Regis^  which  Ciaufc  and  Opinion  are  at 
large  in  Enchiridion  Clericale,  fo.  yoS,  f  09,  d^c. 

See  alfo  Raym.  487,  a88.  That  in  an  Adion  of 
Trefpafs,  Vi  &  arrms^t ought  for  deftroying  his 
Goods^  the  Plaintiff  (hall  have  his  ordinary  Cofts 
thoV.the  Damages  be  under  40  s,  for  that  the  Sta- 
tute 12  &  23  Car,  X.  reaches  only  to  fuch  Actions 
j^  in  which  the  Freehold  may  come  in  Debate. 

See  Judgment  fro  Defendant  upon  a  Demurrer 
in  Trefpals,  to  have  Cofts  according  to  the  new 
Statute,  Lut.  1418.  h. 

Cofts  paid  by  the  SoUicitor  or  Attorny  in  E- 
jectmentj  for  infufficiency  of  the  Leflbr  ^  1  Lev, 
66, 

When  in  Csufes  in  Inferior  Courts  removed 
into  the  Queens  Bench,  more  Cofts  than  Damages^ 
riotwithftanding  the  new  Statute,  and  when  not, 
2  Le'v.  124. 

An  Executor  non-fuited  upon  an  Account  with 
himfelf,  fhall  pay  no  Cofts,  3id.  16)  • 

Juftification  in  Trefpafs  for  a  way,  Refl^  extra 
viant,  and  Iflue  thereupon  :  More  Cofts  than 
Damages  after  the  Statute^  CfV^.t-  I^i^'  2J4. 

Cafe 
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Cafe  againft  a  Mayor,  for  refufing  his  Vote  at 
theEledionof  a  new  Mayor,  and  the  Plaintif! 
non-fuked,  (hall  not  pay  double  Cofts  upon  the 
Statute,  Jac.  l.  Ihld,  250. 

It  is  at  the  Eledion  of  the  Defendant,  if  the 
plaintiff  do  amend  his  Declaration^  either  to  ac- 
cept of  coifs  and  to  plead,  or  elfe  to  rcfufe 
cofts  and  to  imparl  unto  the  next  Term,  and  not 
to  plead,  Mich,  ai  Car,  B.  R.  The  Defendant  upon 
[uch  amendment  is  to  have  cofisy  hecaufe  thereby  he 
may  he  cattfed  to  take  new  Advice  of  Counfel  what  tc 
fleady  and  then  he  tnufi  flead ;  and  he  may  imparl^ 
hecaufe  by  the  amendment^  it  may  bey  time  may  bi 
retjuiredfor  him  to  advife  what  to  pleads 

The  taxing  of  Coifs  is  the  A<5t  of  the  Courrjj 
although  they  be  taxed  by  the  Secondary  of  thej 
Office,  Mich,  ix  Car,  B.  R.  For  the  Secondary  is  but 
the  Officer  of  the  Court y  deputed  by  the  Court  for  /uch 
furpofest  and  therefore  the  Court  may  alter  the  Cofis 
taxed  if  they  fee  cauje^  but  in  ordinary  cafes  they  ufe 
not  to  do  it.  ' 

And  the  Cafe  of  Style  and  Atwood^  Pafcb.  16^6. 
B.  S.  upon  a  motion  made  to  moderate  coffs  tax-: 
ed  by  Heme  Secondary,  Glyn  Chief  Juffice  faid. 
That  he  had  fometimes  moved  to  increafe  cofts,; 
and  fometimes  to  diminifh  cofts  taxed  by  the  Of- 
ficer of  the  Court,  but  could  never  have  his  mo- 
tion granted,  and  theretoie  would  make  no  Rulft| 
here. 

Cofts  more  than  ordinary  ought  not  tobe  taxed' 
until  the  Attornieson  both  fides  be  heard  for  their^ 
Clients  before  the  Secondary,  and  fome  Affida*! 
vit  produc't  for  that  purpole,  Mich.  12  Car.  B.  R,^ 
Except  it  be  where  either  of  the  Attorneys  doth  negle^ 
to  appear  before  the  Secondary y  having  due  notice  there- 
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of;  and  there  it  Jhall  be  prefumed  be  bath  nothing  to 
fay  for  bis  Client  in  mitigation  of  CoHs, 

If  an  IndiAment,  taken  in  any  County,  be 
removed  by  Certiorari  into  the  Queen^s  Bench ;  and 
the  Court  be  moved,  that  it  may  be  fent'back 
again  into  the  County  where  it  was  taken,  and 
i[  the  Court  Cupon  good  caufe  Oiewn)  do  order 
it  accordingly  ;  it  fhall  be  removed  back  again  at 
his  cofts  who  deflred  it  to  be  removed,  Mch:  %z 
Car.  B.  R.  For  it  Jhall  be  intended,  that  the  removing 
4  *^  "  U^  ^^t  benefit  and  eafe ;  and  therefore  it  is  rea- 
son he  jhould  bear  the  charge  thereof. 

When  upon  a  Tryal  the  Plaintiff  becomes 
non-luit ,  the  Defendant  muft  pay  the  Jury 
which  is  afterwards  allowed  him  in  cofts,  Mich. 
7.x  Car.  B,R.  For  it  is  intended  he  receiveth  a  benefit  by 
the  non-fuit.  Qui  fentit  commodum  fcntire  debet 
&  onusi 

If  there  be  fuch  a  fault  in  the  entring  of  a 
fpecial  Verdid,  that  it  muft  be  amended ,  the 
Plamtiff  or  Defendant,  who  was  the  occa- 
fion  of  making  the  fault,  muft  pay  the  cofts  for 
the  amending  of  it,  Mick  22  Car.  B.  R,  If  it  be 
fuch  a  fault  that  cofis  mufi  be  expended  to  amend  it  • 
font  is  not  reafon  that  the  other  Bariy  (houldpay  for 
his  Error.  ^  '^  '^  ^ 

u'Cif  .'^^^i^  ^^  ^^^  ^^^  ^®  P"^  ^^  ^'«  f^^vour  of 
the  Plamtm  or  the  Defendant,  and  the  Party  that 
was  not  the  caufe  of  putting  it  off,  be  compelled 
by  putting  it  off  to  keep  his  Witneffesin  Town, 
he  that  caufed  the  Trial  to  be  put  ofl;  (hall  pay 
fuch  cofts  for  keeping  of  them  in  Town,  as  (hall 
be  taxed  by  the  Secondary,  Hill.  ziCar.B,R.  For 
|e  ts  tn  fuch  cafes  to  be  Moderator  bewixt  both 
Tarties.that  things  majr  indifferently  be  carried  be^^ 
twmthem.  '      > 


144      ?f ^e  lp?aaical  J^egiftct 5  Or, 

If  one  wiA  give  leave  to  another  to\^ae?in  hi  ■ 
Name,  he  that  grants  the  le^ye  fliall  paythecoft 
of  the  Suit,  fJtll.  11  Car.  B.  R.  For  he  is\tbe  fierfof 
upon  Record,  of  whom  the  Law  takes  notice  ;  and  th 
Court  takes  no  notice  of  the  private  Agreement  he 
tween  the  Parties  ;  hut  intends  that  the  Party  whof 
Name  is  ufed  in  the  Suit  is  the  Party  that  is  to  gain  e, 
lofe  by  it, 

Cofts  are  not  to  be  allowed  for  unreafonabk 
motions,  but  only  for  fuch  as  the  Party  was  ne 
ceflTarily  put  unto  by  the  courfe  of  the  Court 
2x  Car.  B.  R.  For  the  Law  as  it  will  not  do  unreafon- 
able  things^  fo  neither  will  it  c(fftntefta7jce  thofe  whicl 
do  them.  rx 

Arbitrators  are  to  make  the  Writings  touching 
their  Arbitrament,  at  their  own  proper  cofts  *  anc 
ought  not  to  award,  that  the  Parties  that  fubmit 
ted  to  the  award,  fhall  pay  for  them,  Pajch.  2: 
Car,  B.  R.  For  this  is  no  pari  of  the  fubmijjlon,  but  a 
charge  that  arijeth  after  it^  and  which  the  Arbitrators 
hasje  taken  upon  tbemfelves. 

Where  the  Judges  of  the  Court  do  defire  to 
have  Books  in  the  caufe  depending  before  them, 
to  be  advifed  of  the  matter  in  Law  the  better, 
by  confidering  of  the  Pleadings,-  the  PlaintiS 
and  the  Defendant  ought  to  join  in  the  making; 
of  the  Books  to  be  delivered  to  them,  Trin,  ig  Car^ 
B.  R'  For  they  are  equally  concerned  in  the  caufe  dei 
pending,  and  therefore  it  is  reafonahle  that  they  fljould' 
be  at  an  equal  charge  in  the  bringing  of  the  fame  t» 
a  conclufion, 

It  is  the  courfe  of  the  Court  to  refer  the  taxing 
of  the  cofts  to  the  Secondary  of  the  Office,  and 
not  to  make  any  fpecial  Rules  for  fuch  Matters, 
Mich.  1%  Car.  B.  R.  viz.  in  ordinary  cafes  \  but  in  ex- 
traordinary the  Court  will  fotnetimesmake  a  Rule  for  it. 
Vid.  pcft.  No 


Nocoftsareto  be  allowed  upon  a  Repleader, 
Mich.  l^Car.B.R*  For  hotb  the  Parties  were  in  fault, 
to  jufferfucb  an  infufficient  IJJue  to  he  joined^  and  nei- 
ther Party  ought  to  have  cofis  of  the  other,  ^ 

Alfo  where  the  Defendant  demurs  to  the  Plain- 
tiffs Declaration,  and  the  Demurrer  is  adjudged 
good,  the  Defendant  fliall  not  be  allowed  his  cofts 
hecaufe  it  is  cafus  omiffus  out  of  the  Statute. 

So  likewife  if  the  Defendantin  a  Scire  facias  sl^-^ 
pears^and  pleads  tollfue,  and  a  Verdid:  and  Judg- 
ment is  had  for  the  PlaintifT,  here  he  (hall  reco- 
ver no  Cofls  nor  Drim^ge;  there  being  no  Gufts 
or  Damage  pi -^lyed  in  ihe  Writ,  nor  can  be  by- 
Law,  neither  is  the  fame  4^ven  by  any  Sta- 
tute ;  fo  likewife  it  is  if  tliere  be  a  Verdid  for 
the  Defendant. 

Alfo  where  Judgment  is  arrefted  after  a  Verdi^St 
there  (hall  be  ho  00115  of  either  fide. 

Islotey  By  the  late  Ad:  for  amendment  of  the 
Law,  It  is  lawful  for  any  Defendant  or  Tenant  in 
my  Action  or  Suit,  or  for  any  Plaintiff  in  Replc- 
nn,  in  any  Court  of  Record  with  the  leave  of 
he  fame  Court,  to  plead  as  many  feveral  matters 
hereto,  as  he  fhall  think  necelfary  for  his  de- 
ence. 

Provided  neverthelefs,  that  if  any  fuch  mat- 
er fhall  upon  a  Demurrer  joined,  be  judged  in- 
jfficient  cofts,  fhall  be  given  at  the  difcrttion  of 
le  Court^  or  if  a  Verdid  fhall  be  found  upon 
ny  Iffue  in  the  faid  Caufe  for  the  Plaintiff  or  De- 
landant,  cofts  (hall  be  alfo  given  in  like  man* 
er,  qnlefs  the  Judge  who  tried  the  faid  Ifllie^ 
lall  certify,  that  the  faid  Defendant  or  Tenant, 
t"  Plaintiff  in  Replevin  had  a  probable  caufe  to 
lead  ftch  matter,  which  upon  the  faid  Iffue 
lall  be  found  againft  him, 

L  .  ft 


It  is  not  neceflary  that  the  Jury  fliould  give  cofts, 
but  they  may  leave  it  to  the  Court  to  do  it,  Mich, 
2g  Car.  £,  R.  For  the  Court  u  hefi  able  to  judge  what 
coif  s^are  fit  to  he  given*    - 

Upon  a  Judgment  upon  a  Nihil  dicit  in  Debt 
this  Court  will  give  colls  and  damages^  7ri«.  14 
Car.  B.  R, 

If  there  be  alpecial  Verdid  found  in  a  Reple- 
vin, where  the  Avowry  is  for  Damage- feafan tor 
Rent,  the  cofts  and  damages  ihall  be  given  either 
againft  the  Replevier  or  againft  the  Avowant, 
Tafch.  24.  Car.  B.  R,  Upon  Judgment  given  upon 
Argument  upon  the  matter  in  Law. 

The  Court  will  not  order  any  thing  concern- 
ing the  encreafing  or  mitigation  of  cofts,  but  the 
Parties  are  to  attend  the  Secondary  in  it,  and  to 
abide  by  his  Order,  13  Nov,  i6f^o,  J?.  R,  except 
it  be  in  extraordinary  Cafes  ,♦  and  there  the  Court 
fs  to  he  moved y  and  is  to  direU  the  Secondary .^  for  he 
is  not  to  vary  from  the  ordinary  Rules  of  proceeding 
without  the  exprefs  direBion  and  rule  of  the  Court, 

If  a  Juror  appear  upon  a  Trial  which  is  to  be 
at  the  Bar,  and  the  Jury  is  adjourned,  and  he 
doth  not  again  appear  at  the  day  of  adjournment, 
he  fhall  have  no  charges  allowed  him  for  his  for- 
mer appearance,  2  May^  i6<^i.  B.  S.  For  his  for- 
mer appearance  was  to  no  purpofe^  nor  is  beneficial  to 
anybody,  ?ior  is  the  end  for  which  he  was  fummoned^ 
fatisfied. 

By  G/y«  Chief  Juftice,  Tafch.  1^58.  Itwasfaid, 
That  it  is  the  courfe  of  the  Court  of  Common 
Pleas  to  make  the  Leflbr  of  the  Plaintiff  in  an 
Ad:ion  of  Trefpafs  and  Eje^ment  to  pay  the 
cofts  of  the  Suit,  ifit  go  againft  the  Plaintiff,  and 
therefore  he  made  ic  a  Rule  that  itfhould  be  fo  in 
this  Court,  which  is  now  generally  obferved,  and 

there 


there  is  a  particular  Claufe  in  the  General  Rule 
to  confels  Leafe  Entry  &  oufier  for  that  purpofe, 
Mich.  I J  Can  i. 

Notcy  That  it  is  Enabled  by  the  late  Ad  for 
amendments.  That  for  the  preventing  great  vex- 
ation,  from  fuing  out  defective  Writs  of  Error, 
that  upon  the  quafhing  any  Writ  o\  Error,  to 
be  fued  out  for  variance^  from  the  Original  Re- 
cord or  other  defed^  the  Defendants  in  fuch  Er- 
ror,  fhall  recover  againft  the.  PlaintifTor  Plain- 
tiffs iffuing  out  fuch  Writ,  his  Coftsas  he  fhould 
have  had,  if  the  judgment  had  been  affirmed, 
and  to  be  recovered  in  the  Cmie  manner. 

In  a  Writ  of  Error  to  reverfe  a  Common  Reco- 
very where  Judgment  was  affirmed,  no  cofts  to 
be  given,  becaufe  no  delay  of  Execution,  Raym, 

At  the  Common  Law  there  was  no  colts  in  a 
Writ  of  Error,  Jhid.  I  jf. 

.,    No  cofts  in  a  Writ  of  Error,  if  none  in  the 
Original  Adion,  i  l.e^v,  146.  vide  fofiea. 

Cofts  for  the  Defendant  given  at  the  difcretion 
of  the  Court  where  the  Plaintiff  was  non-fuited, 
beciufe  the  Declaration  upon  the  Ntfi  prius  Roll 
varied  from  the  Plea  Roll^  &c.  Ihid.  58. 

No  cofts  of  Suit  are  recoverable  in  an  AiSlic  n 
of  Waft e,  2  Samd,  197/ 

^Alfo>  if  cofts  of  Suit  be  given  by  the  Jury, 
where  they  are  not  recoverable ;  yet  the  Court 
will  give  Judgment  nuUo  hahitorejpeku  to  the  cofts, 
altho'  the  Party  does  notreleafe  them. 

Executor  pays  no  cofts  in  a  Writ  of  Error,  j 
Ze'v,  375. 

Where  double  cofts  for  fning  in  the  Admiralty 
for  a  thing  done  upon  the  Land^  Uid,  352. 

L  2  When 
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When  there  fhall  be  cofts  in  a  Prohibitionli 
Whea  for  amendment  after   Error   brcughtj 


When  in  Do wer»  J^iil  275. 
When  in  a  popular  A(aion,  /(^ji.  ;?74.  j 

When  in  a  Warrant  ia  Chart  a,  IbuL  ;22.  ^\ 

See  many  things  concerning  Cofts  in  the  TaS 
blcs  to  Kihles  5  Volumes  of  Reports^  &c, 

Cfiancerp. 

Mailer  of  the  Chancery  hath  not  power  to 
take  an  Oath,  but  in  a  Caufe  which  is  de- 
pending m  the  Court  of  Chancery^  2 1  Car.  fi.  R. 

If  he  ds  kf  it  is  taken  coram  non  Judice,  and  is  ofno\ 
'validitj^  nor  cannot  he  read  in  this  Court ^  and  it  hath 
been  often  fo  adjudged. 

The  Chancery  is  not  a  fixt  Court,  neither  in  re- 
fpecl  of  the  place  where  it  fits,  nor  of  the  time 
when  they  may  lit,  for  they  may  fit  out  of  the 
Term^and  in  what  place  they  pleafe,i2  No'v.iS^o, 
B.Si  by  K<?i?  Chief  Juftice,  Though  generally  they  do 
it  mty  but  fit  principally  in  Term  time ^  and  at  Weft- 
minfter-HalL 

The  Chancery  will  give  relief  agaihft  an  Award 
obtained  by  ill  pra^tice^   i  Saund.i^i']. 

That  no  Man  ought  to  be  taken  or  imprifonec^ 
by  the  Warden  of  the  Fleet  or  his  Precept,  fori 
not  obeying    the  Decree  oi  Chancery,  without  a 
Writ  awarded    out  of  it  for  the  taking  of  him  i 
altho'  the  Court  Orders,  that  he  ftiall  ftand  com-'i 
mitted  to  the   faid  Prifon.     Adjudged  HiU^  ii  & 
ix.  Car,  1.   in   Trefpafs  fur  Affauk  Battery  and 
Falfe  Imprifonment,  vids  2  Saund.  1 8x. 

ISee 
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See  more  in  the  Gew.  Ahridgment,  Tit.  Cham^rp 
74S>c^^-  ^"a  fee  before  Court  of  i?iieen\  Bench, 
fee  alfo  Kehlis  Tables. 

THere  muft  be  feveo  days  exclufive  betwixt  the 
TeBe  and  Return  of  every  Cafias  ad  Jath fa- 
ciendum to  warrant  a  Scire  facias  againft  Bail,  and 
the  Cafias  ought  to  be  delivered  to  the  SherifFfour 
days  before  the  Return  is  pafl*,  Ter  Magiffwrn  Live- 
fay^  Pafcb.ziCar,2.  Regis, 

A  Cafias  duly  fued  out,  may  be  filed  afterwards, 
21  Car.  B,  R.  For  the  filing  of  it  is  not  of  the  EJfence 
of  the  Writ^  hut  that  the  Court ^  and  the  Defendant  ma^ 
the  better  take  notice  of  it^  it  then  becoming  a  RecQrd 
ef  this  Court. 

See  the  Tables  to  Kebks  }  Volumes  of  Re- 
ports. 

WHen  the  Jury  appear  at  a  Trial  before  the 
Secondary  calls  them  particularly  by  Name 
upon  the  Panel,  to  be  fworn ;  he  bids  the  Plaintiff 
and  Defendant  to  attend  their  Challenges,  ^i%. 
Gardes ^  'voftres  Challenges,  2i  Car.  B.  R.  For  after ^ 
wards  it  is  too  late  to  challenge y  for  then  they  are  to  be 
fworn. 

In  an  Information,  The  Council  for  the  Queen 
challenged  fome  of  the  Jurors,  and  the  Court  held 
:hat  by  the  Statute  of  %%E.  i.  the  Queen  ought 
0  lliew  caufe  of  her  Challenge,  but  not  before 
ill  the  Jurors  of  the  Pannel  are  called  over,  for 
f  there  be  enough  befides,  no  caufe  Jliall  be  iliewn 
151  the  Challenge,  ^^;w.  473, 474. 

L3  That 
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That  no  Challenge  ought  to  be  allowed  con- 
trary to  the  Record  it  felf,  where  both  Coroners, 
Were  mentioned  to  have  retorned  the  Paiinel, 
tho*  in  truth  but  one  did  return  the  fame,  Ibid. 

The  Challenge  t)f  the  Polls  of  Citizens  for 
want  of  Freehold  within  the  City  not  allowed  in 
an  Information,  for  if  a  Pannel  th  a  Corporation 
mnft  have  Freehold  Jurors,  they  muft  likewife 
have  Six  Hundredors^  which  cannot  be  in  any 
Corporation  in  England^  Ibid,  485, 48^. 

Note^  That  by  the  late  Statute  of  4^^  5*  Anna 
Reginay  for  amendment  of  the  Law,  It  is  ena- 
cted, (to  prevent  the  frequent  delays  that  hap- 
pen in, Trials,  by  reafon  of  the  Challenges  to  the 
Arrays  of  Pannels  of  Jurors^  and  to  the  Polls  for 
default  of  HundredorsJ  That  every  Venire  facias ^ 
for  the  Trial  of  any  Iflbe,  in  any  Action  or  Suit 
in  any  of  herMajefty's  Courts  of  Record  at  Wefi^ 
miftery  fhall  be  awarded  of  the  body  of  the  pro- 
per County,  where  fuch  Iffue  is  triable. ' 

In  Waft,  its  faid  to  be  a  good  caufe  of  Chal- 
lenge of  the  Jurors,  that  Six  of  them  at  the  leaft 
have  not  view'dthe  place,  iSaund.  x^^. 

See  the  late  A<St  for  amendment  of  the  Law, 
what  the  Court  may  do,  when  view  of  a  Mef-,i 
fuage,  &c,  (hall  be  neceffary,  and  how  the  view  \ 
ftall  be  returned, c^t.  * 

IF  the  Court  award  a  Fenire  to  the  Officers  of  a 
wrong  place,  it  is  no  caufe  of  Challenge  to  the 
Array,  2  SasinJ,  25^7,  ^5*8. 

It  is  faid^  that  if  a  Corporation  bring  an  A61ion, 
'tis  a  principal  Challenge  to  a  Juror,  that  he  is  or 
Affinity  to  any  Member  of  the  faid  Corporation_j 
t  Sannd.  ^4J-»  .  .    .     •  -  -^^ 


It  is  not  a  fufficient  caufe  to  challenge  a  Juror, 
becaufe  he  had  delivered  his  opinion  touching  the 
Title  of  the  Land  in  queftion,  Tafch,  2^  Car.B.R. 
Qu.  tamen,  for  it  feems  he  is  not  indifferent^  yet  bis 
Opinion  maybe  altered  upon  the  hearing  of  the  Evidence  f 
whereby  he  may  he  better  informed  of  the  matter  ofFa^ 
than  he  was  before. 

Upon  a  Trial  at  the  Bar  betwixt  Harifon  and 
Ley^Pafch,  i6^j.  B.  Ss  a  Juror  was  challenged  for 
the  Plaintiff,  and  the  Defendants  Counfel  confent- 
ed  ^ue  foit  treit^  and  after  the  Plaintiff  would  have 
waived  his  challenge,  and  it  was  queftioned  whe- 
ther he  might  do  it,  though  it  was  before  all  the 
reft  of  the  Jurors  were  called  upon  the  Panel  ,•  but 
at  length  it  was  permitted,  it  not  being  much  in- 
iifted  upon  ;  yet  in  theCaie  oi  Arnold  and  BellthQ 
fame  Term,  it  was  faid.  It  could  not  be  done,  ex- 
cept both  Parties  conlent  unto  it. 

If  one  take  a  principal  challenge  agalnft  a  Ju- 
ror, he  cannot  afterwards  challenge  that  Juror  for 
favour,  and  wave  his  former  challenge,  Tafch* 
1%  Car.  B.  R.  For  he  [hall  not  wave  a  greater  chal- 
lenge to  take  a  lefs. 

If  the  Defendant  do  not  appear  at  the  Trial 
when  he  is  called,  he  lofeth  his  challenge  to  the 
Jurors,  although  he  do  afterwards  appear,  Mich. 
25  Car,  B.  R.  For  though  he  appear  nott  the  Jury  is  to 
be  caUed  and  /worn  t@  try  the  IJJite,  and  therefore  if  he 
appear  not  at  fir  ft ,  it  will  be  afterwards  too  late  after 
the  default  recorded  to  take  his  challenge. 

IF  one  challenge  a  Juror,  and  do  not  make  his 
challenge  good,  and  afterwards  the  Jury  is  ad- 
journed ;  he  (hall  not  challenge  the  Juror  again  at 
another  day,  except  it  be  for  fbme  matter  which  is 
hapned  fince  the  Adjournment,  Mich,  t^  Car.  S  R, 
For  a  Juror  can  be  but  once  challenged. 

L  4  If 


If  one  challenge  a  Juror,  he  cannot  Cafteiwards) 
have  him  to  be  Sworn,  if  the  Secondary  have 
entred  the    challenge,    Vafch.  r^Car.  B.  R.  Ou. 

Whether  he  may  have, him  Sworn  if  the  challenge 
he  net  entred ;  it  feems  he  may  waue  his  challenge 
and  have  him  Sworn,  for  his  challenge  is  mot  ufon 
Record, 

It  is  a  good  challenge  againft  a  Juror,to  fay  that 
he  was  a  Juror  in  a  former  Trial  for.rhe  fame  Land 
in  queftion,  and  upon  thefame  Title,  -ihcughthe 
Trial  was  between  other  Parties,  Mich,  x^  Car.  B. 
R,  For  it  is  probable  he  will  maintain  his  former  Verdici^^ 
though  the  Evidence  bedijferent. 

When  the  Array  (that  is,  the  whole  Jury)  is 
challenged,  the  Counfel  of  the  Party  that  makes 
the  challenge,  mufr  read  his  chaliengje  \n  French; 
and  after  he  hatn  fo  read  it,  it  is  co  be  delivered 
to  th^  Secondary,  who  is  to  read  it  in  Latm^  6  Nov. 
165'd.  B.S.  Which  was  then  done  in  a  challenge  for 
7vanv  of  Hundredors. 

fi.  challenge  may  be  made  to  the  Pole  after  it  is 
made  to  the  Array. 

After  the  Fore-man  of  the  Jury  is  Sworn,  the 
Array  cannot  be  challenged,  6  JVbi/.  i6fO.  B.  S. 
For  then  it  is  too  late ;  for  to  challenge  the  Array,  is  to 
challenge  the  whole  Jury^  which  cannot  be  done  after 
one  of  them  is  Sworn. 

A  chal  enge  to  a  Jury  for  favour  Is  not  accounted  * 
to  be  a  principal  challenge.  For  favour  is  an  uncer- 
tain continuance^  and  not  to  be  relied  on, 

Iffomeof  the  Jury  be  challenged  for  favour, 
they  fhall  be  tried  by  the  reft  of  the  Jury  their 
Comoanions,  upon  their  Oaths,  whether  they  be 
indifferent,  to  try  the  matterin  queftion,  or  not : 
Without  going  from  the  Bar,  when  they  have 
heard  all  the  Evidence  that  is  given  againft  them 

by 


Cfie  accompliflj'n  3ttojne^       i5'3 

by  the  Counlel  ol  the  Party  that  takes  the  chal- 
lenge, 165'y.  B.S. 

In  aCale  tried  at  the  Bar  between  the  Earl  of 
Leicefier  SLr\d  iliQ  L^dy  Anne  Holhrne,  a  Juror  was 
challenged,  becaufe  he  was  returned  by  the  name 
j  of  Matthe'W,  whereas  (  in  truth  )  his  name  was 
Mark,  P^hough  he  was  (  alfo  )  called  Matthew  ^ 
as  he  affiur.ed,  being  examined  upon  a  ^voiredire^ 
to  fay  what  his  name  was,*  and  upon  this  chal- 
lenge the  Juror  was  withdrawn,  and  the  Jury 
could  not  be  taken  for  want  of  him_,  but  a  tales 
was  granted. 

It  is  neither  a  principal  challenge,  nor  a  chal- 
lenge for  favour,  to  fay  that  the  Juror  challenged, 
was  a  fupernumerary  Juror  in  a  former  Jury  re- 
turned for  the  fame  Parties,  in  a  caufe  betwixt 
them,  and  receive  Money  for  his  charges  of  the 
Party  for  whom  the  Verdid  palTed,  By  Glyn  Chief 
Jufikey  becaufe  he  was  not  Sworn  to  try  the  Iffite^  and 
jo  no  Jury-man^  hut  as  a  meer  Stranger, 

See  more  m  the  Tables  to  KehUs  5  Volumes. 

'^k  TO  Certiorari  ought  to  be  made  to  remove  a 
,X^  Judgment  out  of  an  Inferior  Court,  at  the 
proiecution  of  the  Plaintiff  in  the  Ac3:ion,  where- 
by to  enable  him  to  have  Execution  out  of  this 
Court  to  execute  the  Judgment  of  an  inferior 
Jurifdidion,  unlefs  it  be  a  C^Xq  of  abfolute  ne- 
ceflity,  Ver  Mag.  Livefay^  &  alios,  ^c.  Vafch.  21 
Car.  1.  Regis. 

It  is  not  jieceflary  to  have  a  Judges  Hand  to  a 
Writ  oi  Certiorari  to  certifie  diminution  in  a  Writ 
of  Error,  21  Car,  B.R.  For  it  is  authentick  it  felfy 
and  ought  to  he  ohejed, 

/  A 
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A  Certiorari  to  remove,  an  Endidment,  doth  He 
by  the  courfe  of  the  Court,  without  moving  the 
Court  for  it,  Mich,  zzCar.  B.  R.  But  in  majsy  cafes 
there  ntufi  he  a  Judges  Hand  for  it. 
Where  one  prays  a  Certiorari  at  the  Judges  Cham^i 
ber^  to  remove  an  Indidment  out  of  London  or 
Middkfex^  he  ought  to  give  notice  of  his  delire  t© 
the  other  fide  three  days  before,  or  otherwife  the; 
Certiorari  is  not  to  be  granted,  by  T-wifden  ]uMQQi\ 
Vide  Raym.  74. 

That  a  Certiorari  lies  into  Waks^  Idem.  ao6. 

See  more  of  this  Head  in  Gen.  Abridgment^  Tit. 
sod.  forj%^y&c. 

After  a  Writ  of  Error  is  brought,  if  the  whole 
Record  and  Procefs  are  not  certified,  or  not  trulyl 
certified  thereupon,  there  muft  be  a  Writ  of  Certi'- 
orari  out  of  this  Court  dire^ed  to  the  Court  where 
the  Judgment  was  given,  to  certifie  into  this  Court 
fo  much  of  the  Record  or  Procefs  as  is  wanting,  or 
not  truly  certified  before,  Mich,  21  C/ir.  Bi  R. 
jind  when  upon  a  fVrit  of  Error  or  Certiorari,  a 
Return  is  made  it  is  not  a  Tranfcrift,  but  the  Re- 
cord it  felf  that  is  thereupon,  returned,  which  never 
goes  back  again  for  Execution^  hut  the  fame  is  entred  \ 
of  Record  in  this  Court ^  and  affirmed  or  reverfi  as  the 
Court  fees  caufe^  and  Execution  is  accordingly  awarded  \ 
thereupon  by  this  Court. 

Note,  A  Certiorari  is  never  fued  out  after  a  Wrif 
of  Error,  but  where  diminution  is  alledged,  for  in 
the  Writ  oi  Error  is  concaineda  Command  to  cer-' 
tifiethTe  Record  and  Procefs,  cum  omnibus  ea  tangent" 
notwithftanding  what  is  faid  before. 

By  Gljn  Chief  Juftice  in  the  Cafe  of  one  Gajfoch 
HiU-  $6.  B.  S.  the  Queen^s  Bench  Court  may  grant  ; 
Si  Certiorari^  and  remove  a  caufe  before  Judgment  ^ 
out  of  an  inferior  Courts  though  the  caufe  cannot 

be'i 


be  determined  here,  if  the  inferior  Court  have  no 
jurifdidionoFthe  Caufe,  or  do  not  proceed  there- 
in according  to  the  Rules  of  the  Common  Law ; 
but  if  an  inferior  Court  have  Jurifdi^tion,  and 
this  Court  hath  not,  no  Certiorari  ou^ht  to  he  gran- 
ted^ for  it  would  he  to  no  furfofe  to  grant  it  *  and  if 
a  Certiorari  jhould  happen  to  be  granted^  then  upon 
fuch  a  Return  made,  this  Court  will  award  a  Proce- 
dendo. 

A  Certiorari  to  remove  an  Endi(5lment  is  good, 
although  it  do  bear  date  before  the  taking  of  the 
Endidlment  which  is  to  be  removed  by  the  Certi» 
crariy  Mich.  27,  Car,  B.  R,  For  the  date  is  not  mate^ 
rialy  and  it  may  he  granted  to  remove  a  fuhfequent  En^ 
di^menty  as  well  as  an  En  dill  mint  proceeding  the 
Certiorari. 

When  a  Certificate  of  a  Record  is  made  out  of 
an  inferior  Court,  they  oyght  to  make  the  Certi- 
ficate as  they  will  ftand  to  it  at  their  peril,  for  it 
cannot  be  amended  after  it  is  filed,  and  if  the  Re- 
cord be  not  truly  certified,  there  lies  an  Adlion  on 
the  Cafe  againft  the  Party  that  made  the  Certifi- 
cate, Hill.  a2  Car.  B.  R, 

^]  This  Court  will  upon  motion  in  an  extraor- 
dinary Cafe  grant  a  Certiorari  to  remove  ajudg- 
Bcient  given  in  an  inferior  Court,  into  this  Court, 
to  the  intent  that  the  Plaintiff  may  have  a  Scire 
facias  againft  the  Defendant,  to  (hew  caufe  why 
he  fnould  not  have  Execution  upon  his  Judgment, 
Hill  12  Car,  B.R.  This  was  done  in  the  Cafe  of  RookQ 
againfi  Knight ,  to  remove  a  Judgment  given  in 
Dymchurch,  part  of  one  of  the  Cincjue  Torts  in  Kent : 
This  is  done  in  cafe  the  ordinary  way  of  taking  out  of 
.  Execution  be  hindred  in  the  inferior  Court y  or  where  they 
refufe  to  grant  out  Execution  ,•  for  this  Court  is  the  fu- 
preme  Court  of  Jttfiice  to  appeal  unto  in  extraordinary 
Cafes.  '  "  The 
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The  Juftices  of  Aflize  may  certifie  to  this  Couf^  i 
if  a  Jury  do  find  a  Verdid  againft  the  Evidence 
given  them,  vi^hereupon  the  Court  ufually  upon 
payment    of  Cofts,  grants  a  new  Trial^  Tafch. 
2^Car.  B.  R. 

It  was  doubted  whether  a  Certiorari  doth  lie  to  3 
the  Cinque  Ports,  Vafch.  a  9  Gar.  B.  R.  Notwhb- 
fiandhgit  was  done  in  the  Caje  of  Rooke  ^W  Knight 
before  cited.  For  &f  it  [hould  ordinarily  he  granted^  it 
•Ufould  much  lejfen  their  Vri'uiiegesy  and  fut  tbofe  that 
dwell  within  fuch  jurifdi5iions  to  extraordinary  trouble 
and  charge. 

If  one  Party  pray  a  Cert  tor  ari^^rjd  haveitgrant- 

e6,  the  other  Party  cannot  haveiincther  Certiorari^ 

Tafch.  2^  Car.  B.R.  viz.   For  the  fame  th'tng ;  for  the 

feeond  Certiorari  would  he  to  no  purpofe^  and  the  Law 

mil  not  ha^e  things  done  in  vain. 

If  there  be  caufe  to  certifie  the  Court  touching 
a  cuftom  ufed  in  the  City  of  London ^  this  Certi- 
ficate is  not  to  be  made  in  Writing,  but  the  Re- 
corder of  London  is  to  certifie  the  Cuftom  to  the 
Court,  ore  temis,  by  word  of  mouth  •  for  the  Re- 
corder is  intended  to  be  beft   Conufant  of  the 
Cuftom^  and  he  is  alfo  intended  to  be  always  in 
London^  and  therefore  it  is  for  the  greater  Dignity 
of  this  Court,  that  he  attend  in  perfon  to  give 
fluisfcidion  herein,  than  to  make  a  Certificate, 
which- will  alio  require  Witneffes  to  prove  it,  and*, 
(o  more    trouble  and  delay   in  it,  Trin.  25  Car. 
B.  R.   but  not  if  the  Cuftom  doth  concern  the 
Lord    Mayor  particularly  ;    by    Roll  Chief  Ju- 
itice. 

When  Juftices  have  Authority  given  them  by  a 
Statute  within  a  Liberty,  a  Certiorari  lies  to  them 
if  the  Liberty  be  not  excepted.  Hill,  ig  Car.  B.  R.* 
For  a  Certiorari  being  grantahle  at  the  Common  Law 

if' 
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is  of  force  as  wtU  within  Liberties  as  withcuty  except 
where  a  Liberty  is  exentfted  by  fome  Statute. 

A  Certiorari  ought  to  be  granted  upon  a  matter 
in  Law  only,  and  not  upon  a  matter  ofFad^Pafch. 
23  Car.  B.  R.  For  matters  of  Law  only  are  dijfutahk 
by  the  Court ^  and  matters  cf  FaEi  by  Juries. 

Out  of  an  inferior  Court,  and  alfo  out  of  the 
Common  Tleas^  the  Original  Record  is  certified 
into  this  Court  upon  a  Writ  of  Error  brought  to 
reverfe  their  Judgments  ,•  but  upon  a  Writ  of  Errcr 
returnable  in  the  Exchequer  Chamber y  there  is  on- 
ly the  Cei  tificace  of  a  Tranfcript  of  the  Record, 
'arid  not  the  R  ecord  it  felf  ^  and  after  Judgment 
is  affirmed  or  reverft  what  is  done  in  the  Ex-- 
chequer  Chamber ^  is  vcturntd  back  by  the  Court, 
and  entred  upon  tfie  Record  in  the  ^eens  Bench^ 
from  which  the  Tranfcript  was  taken,  Trin.  24. 
Car.  B.R. 

"  The  Prothonotaries  of  the  Common  Tieas  will 
hoc  make  a  Certificate  of  any  matter  before  them 
linto  this  Court,  without  a  Rule  of  this  Court  to 
enjoin  them,  Trin.  24  Car.  Bo  R.  That  isy  They  wiU 
not  do  it  upon  the  re^ueff  of  the  Party  concerned,  becaufe 
by  fuch  a  requeH  they  cannot  be  afcertained  whether 
the  Court  defire  fuch  a  Certificate^  for  the  Court  fpeaks 
only  by  its  Rules. 

A  Certiorari  ought  to  be  direded  to  the  Cuftes 
Brevium^  and  to  be  returned  by  him,  and  is  not  to 
be  directed  to  his  Deputy  or  returned  by  him, 
Mich.  24  Car.  B.  R.  For  he  is  the  Officer  the  Laii^ 
fakes  notice  of  and  not  his  ^Deputy. 

A  Certiorari  doth  not  lie  to  remove  a  Caufe  out 
of  an  inferior  Court  after  a  Verdict  is  given  in  it^ 
Mich.  24  Car.  B.  R.  For  then  the  Caufe  is  determined^ 
<Mnd  jo  in  *vain  to  remove  itj  but  the  Prccefs  then  is  a 

r'it  of  Error,  vide  ante. 
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If  a  Certiorari  to  certifie  a  Record,  be  (by  fome  I 
mif-hap)  fo  torn  or  defaced,  that  the  Record  Cari- 
not  be  perfedly  certified  by  it,  the  Party  may 
have  an  alias  Certiorariy  Mich.  24  Car.  B.  R.  Ufon 
a  motion  to  the  JOourtf  becaufe  be  had  no  fruit  of  the 
fir^y  and  [0  it  is  aH  one  as  if  he  had  not  any, 

A  Certiorari  n\ay  be  granted  to  remove  an  A<5t 
of  Common  Council  of  the  City  o^  London,  if  the 
A&:  be  made  againft  Law^  6  Maij  1650.  B.S.  For 
the  Common  Law  is  the  birth-right  of  the  People^  ana 
the  due  proceeding  thereof  is  not  to  he  interrupted  by  co 
lour  of  a  particular  cu^om  or  privilege. 

The  Court  may  grant  a  new  Certiorari  to  tQ'I 
move  a  Record  before  them  upon  a  Writ  of  Error' 
brought  after  that  in  nullo  eft  erratum  is  pleaded^ 
if  it  be  ad  inf or mandum  Curiam y  in  affirmance  of 
the  Judgment;  Trin,  i6ji.  B.  R.  So  it  vj as  inter 
Molyn^ux  and  Trtde-^  5  W*  and  M.  For  Judgment^ 
are  favoured  in  LaWy  and  are  to  be  fupported^  as  mucb\ 
as  Jufiice  will  permit. 

ByG/^'w  Chief  Juflice,  Vafch.  1658.  It  was  faidj 
that  the  Plaintiff  in  a  Writ  of  Error  may  liave  ^ 
new  Writ  of  Certiorari  to  remove  the  Record,  af-; 
ter  that  the  Record  is  certified,  and  the  Defen- 
dant hath  pleaded  in  nuUo  eft  erratum^  for  it  may 
be  the  right  Record  is  not  removed. 

Nota,  i^oi/ Chief  Juftice  faid,  That  he  did  not  ufe 
to  grant  a  Certiorari  to  remove  an  Endl5imenty  htft 
where  the  Party  that  prays  it,  "doth  ^lew good  caufe  wby\ 
it  jhould  be  granted y  viz.  That  there  cannot  be  an  indif'\ 
ferent  Trial  had  in  the  County  where  the  Endi5lment\ 
was  found  ;  and  where  he  doth  grant  it^  he  orders  thaV 
it  (hall  be  tried  the  next  Term  following^  24  Car.  B.  R. 
For  Endi^ments  generally  concern  the  Common  wealth y 
and  therefore  delay  is  not  to  be  admitted  in  the  profecu- ' 
tivn'  cf  them> 
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A  Certiorari  ought  not  regularly  to  be  granted 
to  remove  an  Endidment,  after  the  Party  endi- 
d:ed  hath  traverfed  and  pleaded  to  the  Endi£b- 
ment.  By  RoUy  Mich,  1 654.  B.  R.  For  by  fo  doing 
be  admits  that  he  is  contented  it  Jhall  be  tried  where  it 
was  f  referred, 

A  Certiorari  to  remove  an  Endidment,  ought 
not  to  be  made  by  any  of  the  Clerks  in  the  Crown 
Office^  without  moving  the  Judges  in  it,  and  ob- 
taining a  Judges  Hand  to  it,  and  a  Warrant  from 
the  Matter  of  the  Crown  Office.  For  the  granting 
of  a  Certiorari  it  the  AB  of  the  Court  ^  and  is  to  be 
granted  or  denied^  as  they  fioall  fee  caufe^  and  it  is  not 
.a  matter  of  courfe  to  grant  it. 

See  more  in  the  3  Tables  of  Kebles  Re  forts. 

Colour* 

^^Oncerning  giving  colour  in  pleading,  See  Dr. 
\^  Leyfield*s  Csiie,  10  Rep,  90  and  91.  Djer  iii. 
p.  48,  249.  p.  71.  KeL*]^,  a>  See  alfo  Regula  Placi- 
ww^i,  72,73,  74,  75-,  x64. 

CuffoiitS* 

ACuftom  alledged  in  fieri,    not  in  faSe  is 
naught,  Raym,  4. 
Unity    of  poffeffion  deftroys  a  Cuftom,  Idem. 
192. 

When  a  Duty  is  raifed  by  Cuftom,  a  Diftrefs  for 
:hat  Duty  muft  be  maintained  by  the  like  Cuftom. 
Idem*  204. 

It  is  the  Cuftom  of  London ^  where  one  that  is 
educated  in  one  Trade  may  ufeanotherj  i  Saund. 

See 
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See  more  in  LexLondinenJis  &  Trfvitegia  Londim- 

Seealfo  the  Cuftoms  of  che  City  oi  London^  by 
Sit  H.  Calthref. 

Cuftoms  which  are  unreafonable  are  not  good^ 
nor  to  be  allowed,  Trin.  zz  Car.  B.  R.  Fpr  the  Com- 
mon Law  is  grounded  upon  Reafon^  and  allows  not 
unreajonahle  things. 

Any  Cuftom  which  may  be  intended  to  have 
had  a  lawful  beginning  is  a  good  Cuftom,  1 1  if.  7. 
l/\i  Mich.  24  Car.  B.  R.  Elje  net  ^  for  continuance  of 
time  cannot  make  malum  in  fe  to  be  good* 

Any  thing  which  may  be  good  and  lawful  to  be 
done,  which  had  its  Original  from  the  confent 
and  agreement  made  betwixt  Parties,  may  be 
good  and  warrantable  to  be  done  by  virtue  of 
a  Cuftom,  Mich.  2;Car.  B.  R.  Although  jomef ar- 
ticular Perfons  may  he  prejudiced  thenhy  ^  for^  con- 
fenfus  toUit  errorem.  r***<» 

By  the  Cuftom  of  London^  and  Action  ugorf 
the  Cafe  doth  lie  againft  one  for  calling  a  Wo^. 
man  Whore  j  fo  is  the  common  Pradice  now, 
and  fo  it  is  likewife  in  the  Court  of  the  Borough 
of  Southwark,  where  they  alledge  a  Cuftom  fpe- 
cially  for  whipping  and  carting  of  all  Whores, 
which  makes  it  Ac9:ionable  :    It  lieth   likewife 
for  a  Lodger^   for  ftie  comes    within   the  Co^ 
ftom  9    which  reacheth    to    all  the  Inhabitants^! 
auod  not  a,    Hill.   X2  Car.  B.  R.     But  [hs  mufi  he 
an   Inhabitant  of  London^  for  by  the  Common  Lavp 
it  lies  not. 

The  Cuftoms  of  the  Univerfities  are  confirmed 
by  Ad  of  Parliament,  Tajcb.  2;  Car.  B.  R. 

If  there  by  aQueftion  in  this  Court,  whether 
there  be  fuch  Cuftoms  or  not  in  the  City  of  Lon- 
don^  the  Trial  muft  be  by  Certificate  from  the 
mouth  of  the  Recorder,  tajcb.  24  Car.  B.  R.  The 

Recorder 
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Recorder  being  intended  to  have  conufance  of  them^  as 
^f/»^osCiviratis. 

Cuftom  to  take  Apprentices,  lies  in  the  Sola 
only  without  the  Debet^  i  Lev.  iz. 

The  cuftom  of  London  to  bring  all  Wares  ufual- 
ly  fold  by  Weight  to  the  Queen's  Bean,  and  di- 
vers fuchcuftoms  good.  Id.  15,  16. 

A  cuftom  touching  Ecclefiaftical  Matters  trya- 
ble  at  the  Common  Law,  and  not  in  the  Eccleli- 
aftical  Courts,  2  Lev.  i^i. 

A  cuftom  for  all  Fee  Tenants,  and  Inhabitants 
of  a  Corporation  good_,  for  all  the  Inhabitants  ill, 
Idem.%<^l, 

Where  one  thing  may  be  claimed  by  feveral 
Perfons  by  Cuftom  andPrefcnption^^  and  the  Cu- 
ftom and  Prefcription  might  be  well  commenced, 
I  Saund.  i^^l^  352,  g5^. 

If  two  Perfons  be  found  in  Arrear  upon  an  AQ-kJJy^ 
';Compt  grounded  upon  the  cuftom  of  Merchants, ^^^:A^ 
any  one  of  them  may  be  charged  to  pay  t'le  whole 
Sum  that  both  ofthem  were  found  to  be  in  Arrear 
upon  the  Accompt,-  and  this  is  by  the  cuftom  of 
Merchants,  iGjan.  1650.  B.  S.  viz.  T7voTerfons 
that  drive  a  joint  Trade  betwixt  them ;  for  it  is  intend- 
ed they  are  each  of  them  anfwer able  in  way  of  Trade. 
for  what  his  Partner  (hall  do. 

By  the  cuftom  of  Merchants,  where  the  Mer- 
cliant  orders  his  Fador  to  buy  Goods  of  a  parti- 
cular Perfon,  there  the  Merchant  is  Debtor  and 
not  the  Factor-  but  v*/here  the  Merchant  orders 
his  Fador  to  buy  Goods  for  him,  and  doth  not 
fay  of  whom,  and  the  Fador  doth  buy  as  Factor 
to  the  Merchant  feveral  Goods  of  feveral  Perfons, 
iwhich  Goods  come  to  the  ufe  of  the  Merchant, 
lere  theFador  only  is  Debtor  and  not  the  Mer- 
:hant ;  this  cuftom  was  found  by  a  Jury  of  Mer- 
hants,  and  afterwards  by  another  Jury  of  the  be 

M  f  Mer- 
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Merchants  in  London  returned  by  Rule  of  Court, 
inttr  TemhertGn  and  Bunkley ,  C^  alios ,  tempore 
Car.  'L. 

See  feveral  Cuftoms  mentioned  in  the  Tables  to 
the  5  Volumes  of  iCei'/e's  Reports,  And  fee  the  two 
General  Tables  to  Pleadings^  int.  Fartes^  Vlaci- 
to,  ^c. 

See  alfo  Lambert's  Cufiom  of  Kenty  SomnersTrea- 
tife  of  Gavelkind;  alfo  the  like  by  Silas  Taylor- 
Gent,  and  GlanviPs  "Treatife  of  the  Laws  and  Cufiom s 
of  England, 


NOne  fhall  be  compelled  by  Law  to  lliew  or 
declare  any  thing  of  which  by  common  in- 
tendment he  cannot  have  knowledge^  38  H.  6. 
f.  5,  Mich,  22  Car.  B.  R.  For  the  Law  will  7tot  fup~ 
fly  Foreign  I72tendma7jts^  and  remote  Foffibilitiesfor  tki  i 
benefit  of  my  Ferfon. 

Counfel  and  Counfello?* 

ACounfellor  ought  not  to  fct  his  Hand  to  n 
frivolous  Plea  or  Demurrer  to  delay  a  Trial, 
Mich.    22  Car.    B.R.  For  it  is  not  fair  TrrMife^  and 
it  doth  argue  Ignorance y  or  foul  Fratltce  in  htm  that^ 
doth  it.  * 

After  the  Court  hath  delivered  their  Opinions 
of  the  matter  in  Law  depending -before  them  jl 
the  Counfel  at  the  Bar  ought  not  to  urge  any 
thing  more  for  the  Client  in  that  caufe,  Mich.  2x 
Car.  B.  R.  For  it  is  uncivil  not  to  acqulefce  in-  the  1 
Judgment  of  the  Court ^  hut  be  ought  to  feem  fatisfied 
therewith. 

One; 
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One  that  is  en^djded  for  FeIony,may  have  Coun- 
fel  afBgned  him  to  fpeakin  matters  of  Law,' which 
may  arife  upon  the  Endif^lmcnr,  Pafch.  IJ.Car.B. 
R,  But  not  in  matters  ofFaB^  for  cf  thoje  he  fiall  not 
he  prefUwed  to  be  ignor,afity  though  he  may  he  of  mat- 
ters in  Law. 

This  Court  will  not  aflignCoimfal  upon  an  En- 
didment  in  forma  Fauperis^  Pafch.  25  Car,  Mich. 
1649.  ^-  ^-  ^^^  Counfel  mufi  he  ajjigned  by  tVarra^it 
tmdsr  the  Hand  of  the  Lord  Chiefjufticej  or  any  other 
of  the  Juft'iceSy  that  the  Counfel  may  have  it  in  his 
ijand  to  fne^jj  the.  Court  if  they  re<^uire. 

Where  Coiinrclis.  aligned  to  one  that  is  en- 
dided  for  Felony,  the  Counfel  affigned  cughtto 
be  by  Rule  of  Court,  Pafch.  %4  Car.  B.'R.Becat/fe 
if  is  a  puhlich  ^B  of  the  Court  in  relation  to  the  Go- 
veinment)  as  Tvell  asto  the  Varty. 

Advice  of  a  Counfellornot  to  pay  Poor  Tax,is 
faid  to  be  a  Contempt,  2  Keh.  7.  P/.  17. 

That  the  Queen's  vSerjeant  ought  not  to  Argue 
againfl:  the  Queen's  Patentee,  Idem.  608.  PI  4:5. 
.  'Tis  faid  Counfel  is  not  allowable  in  Endi<5?:- 
ments  of  Treafon^  i  Keh.  515.  Vl.^y. 

Vide  I  Keh^.^c'^,  Where  one  liaving  been  Coun- 
fel for  the  Defendant^  defired  to  be  excufed  to  be 
Sworn  on  the  general  Oath  as  Witnefs  for  the 
Plaintiff,  to  give  the  whole  truth  in  Evidence, 
which  the  Court 'afcer  fome  difpuce  granted. 

Countp* 

jQOme  part  of  the  County  of  Cheflcr  is  not 
|I3  within  the  County  Palatine  oi  Che  fiery  Mich. 
ilCdiY.KK.  Qu.7vhat  fart. 
.Where  a  River  doth  run  betwixt  two  fever^l 
bounties,  there  one  half  of  the  Pi.iver  belongs  ro 
".      ■         ^      ^  M  %  -  dr.:' 
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^m■on•c  County,  and  the  other  half  of  it  beloxigi 
^o  oihcr County ^  Fafik  a;  CanER.viz,  FromtU 
Shtym-  tif  the  miifi  of  theKi'z/er^  ss  fav  as  the  River 
eMenis  in  length  upn  the  Comty. 


IF  out  that  is  eleaed  to  the  Office  of  a  Con- 
liable  do  refufe  to  take  the  Oath  to  ferve  m 
that  Offices  this  Court  may  fend  forth  a  Writ  of 
Mmhmm  unto  him^  to  compel  him  to  dp  it, 
Mich*  2r2,Car.  B.R.  For  in  all  ^xtraodinary  cafes  which 
emcerii  the  Feace  tind  goed  Government  of  the  Natioff, 
tfm  Cmtft  ar  to  enforce  Obedience  where  ordinary  meam 
faii^  m  heing  the  fupreme  Coart^ 

if  a  CoTirt-Leet  do  not  eled:  a  Conftable  where 
Aey  ought  to  ele6i  one,  or  do  not  give  him  hi< 
OAth  to  execute  his  Office  as  they  ought  to  do, 
tbeQuarter-Seffions  in  the  County  where  the  Lee« 
lies  may  do  it^  Mich,  2%  Can  B«  R.  For  the  ekUing 
and  efiaUtfhing  fuch  Officers  ss  for  the  peace  and  Jafet} 
efthe  Cotmty  where  they  ought  to  beeleited-i  which  peact 
andfafety  u  chiefy  intrufied  with  the  Jufiices  of  th 
Teace  there  m  their  ^uarter-Seffions. 

No  A(^son  muft  be  brought  againft  a  Confta-j 
ble  for  any  thing  which  he  doth  as  Conftable,  fij 
cept  only  in  the  proper  County  where  the  Fa 
was  committed,  and  in  default  thereof  the  Plain 
tifFIKall  be  Non«fuited  ,•  and  if  the  Defendant  be 
found  upon  the  Tofiea  to  be  a  Conftable,  and  ir 
execution  of  his  Office,  the  Secondary  will  there] 
uppn  tax  double  Cofts :  Alfo  he  hath  the  liberty 
of  pleading  Not  guilty  upon  any  Adion  broughi 
againft  him  for  any  thing  done  in  his  Office  bj 
himfelfjj  and  alfo  for  all  Perfons  in  his  afliftanc^ 

ma'* 


may  plead  Not  guilty  for  what  they  have  done  by 
his  Command. 

CommfOlon  and  €omtaMmm. 

THE  Commiffioners  of  the  Statute  of  Bank- 
rupts have  not  Authority  by  the  Statute  of 
I  Jac.  to  transfer  any  ©ther  Adion  to  any  Perfon 
in  order  to  the  recovery  of  any  of  the  Goods  of 
$he  Bankrupt,  but  only  fuch  A61:ions  as  the  Bank- 
rupt hjmfelf  might  have  had  to  recover  them>  if 
he  had  not  been  found  a  Bankrupt^  Mkk  22  Car. 
B.  R.  For  he  somes  hut  in  tht place  &f  the  Bankrup  a$ 
to  the  reeoverj  of  the  Efiate^ 

See  the  late  A6ls  concerning  Bankrupts  *  and 
feetheGf».  Abridgment^  fa.  €%6.  Tit.  Bankrupt, 

The  King  may  by  his  Commi^on  make  one  or 
more  Deputy  Efcheators*  to  find  an  Office  after 
the  death  of  a  Noble  Man,  or  for  fome  other 
fpecialcaufe^  Fafsh^  24Car.B.R.  For  fuch  Offices  are 
hut  Offices  of  Evqmfi^  and  maj  b&  fouTid  hj.  fpeiai 
Ccmmiffions, 

A  Juflice  of  Aflize  may  have  a  fpecial  Commif- 
fion  to  ride  the  Circuit  alone;  but  if  his  Coramif- 
fion  be  general  and  according  to  the  Sratute^  he  is 
to  have  an  Aflbciate  joined  with  him  in  the  Com- 
•|Kiflion,  7ri».  14  Car.  B.  R.  For  in  thk  safe  iheKifi^ 
may  diffenje  with  the  Statute^  not  being  prshtbited  ky 
the  Statute  to  do  it. 

See  KeblesTMQs  to  hig  three  Volumes* 

Commitment 

['VrOne  fhall  be  committed  for  a  Contempt  done 
rXAl  ^o  the  Courtjif  the  Contempt  do  not  cleafly 
appear  to  the  Courts  MkL  z%  Car,  B»  R.  So  tmdsr 

M  %  ts 


166       Cljeipiaatcal  Eeaiflee  y  Or, 

^  the  Law  of  infliSiing  ptm![!}?nen't  ufon  any  without  a\ 
appare7it  .cauf^» 

Every  Commitment  teethe  Gaol^,  ought  to  b^ 
made  byWarraut  under  the  Hand  and  Seal  of  him 
that  commits  the  Party,  and  the  caufe  why  the 
Party  is  committed  ought  to  be  expreifed  in  Uli^ 
Warrant.  Vafch,  25  Car.  B.  R^  This  ii  true  of  Co^" 
mitwcnts  made  by  Juftices  of  the  "Peace  in  the  Couftrty  ; 
hut  this  Court  may  commit' by  Kule  a f  Court ^  and  with- 
out the  Caufe  in  the  Commitment. 

Contempt  See3!ltta£|)mat 

NE  ir»ay  be  committed  for  a  Contemptdonq 
_  to  the  Court,  but  tht  matter  of  the  Con- 
terrpt  muft  be  certain,  and  not  doubthil,  and  mud 
be  either  in  open  Court,  or  upon  Affidavit  made 
thereof,  Mich.  22  Car.B.R.  Fcrelfe  the  Tarty  may  fer- 
chance  be  7vron^fuUy  committed,'  which  the  Court  wiH 
be  cautious  not  to  do. 

An  Attachment  h'esngainft  one  for  a  Contempt 
dcne^tothe  Court,  Hill,  iz  Car.  B.R.  To  bring  him 
in  to  arfwcr  the  Contemp  ;and  in  jome  cafes  the  Court 
will  CGmm&nd  a  Tip  faff  to  bring  ths  Party  in. 

U  the  Court  make  a  Rule  m  an  Adi©n  of  Tre- 
fpafs  and  Eje6i-nient^  that  the  Defendant  in  the 
A (3: ion  fball  confefs  the  Leafe^  Entry,  and  0///^ri^ 
and  yet  at  the  Trial  the  Defendant  will  not  do  it, 
fo  that  the  Plaintiff  thereupon  becomes  Non-fuit> 
here  the  Plaintiff  immediately  hath  his  Judgment 
againfl'  his  cafual  Ejedor,  and  iiis  Cofts  tax't  him 
by  the  Secondary  upon  his  Rule  to  confefs  Leale, 
Entry,  and  Oufter,  and  uppa  a  demand  made  of 
the  Cofts  of  the  LelTor,  and  his  neglect:  or  refufal 
of  payment  upon  Aifidavit  thereof  made,  this 
Court  vviii  grant  an  Attachment  againll  him  for 

difobey- 


difobeying  the  Rule  of  the  Court^  Pafch.  24  Car. 
B.R. 

If  a  Writ  of  Error  is  brought  into  this  Court  to 
reverie  a  Judgment,  which  Writ  doth  not  require 
Bail,  and  after  the  Writ  of  Error  is  allowed  in  the 
Court  where  the  Judgment  was  git-en,  and  notice 
thereof  given  to  the  Attorney  ^  if  the  Attorney 
ihali  notwithftanding  fue  out  Execution,  this  is  a 
contempt  to  this  Court,  Trin.  14  Car.  B.  R.  But  it 
is  no  contempt  if  the  Roll  be  not  warkecl^  or  notice  gi- 
ven to  the  Tarty  of  the  Writ  of  Error  brought^  nor  Bat! 
put  in  as  the  Statute  requires^  Micb.  1649.  B»  R. 

Vide  I  Keh.  12.    Tl  17,  690.    Tl  1.863.   ?/.  4. 

Ver  Cur,  An  Affidavit  of  the  Lye  given  by  any 
Man  to  another  in  the  Hall^  they  will  bind  him 
to  his  Good  behaviour  ;  fo  for  any  Provocatioa 
which  may  induce  any  Quarrels  or  Strikimg,  Idem 
J58.   P/.  27. 

See  more  in  Keehles  Table  10  his  three  Volumes. 

After  a  Writ  of  Error  (hewn  to  the  Adverfe  At- 
torney, the  Attorney  which  brings  the  Writ  hath 
ibur  days  time  to  allow  ic^  and  after  he  hath  al- 
lowed it,  he  hath  four  days  time  to  put  in  good 
Bail ;  this  Rule  is  altered  at  this  time,  it  is  nowin- 
fifted  upon  to  be  allowed  prefently^  or  elfe  its  no 
.ftayof  Execution. 

1/  The  Plaintiffs  Attorney  is  not  boi:nJ  to  fearch 
the  Record  whether  a  Writ  of  Error  be  brought  or 
not,  but  may  take  out  Execution  upon  the  judg- 
ment  given  for  his  Client,  if  there  be  no  Suferfe- 
deas  taken  forth,  or  have  not  notice  ^iven  him  oF 
the  Writ  of  Error,  Irin,  24  Car.  B.  R.  For  a  Wri^ 
of  Error  is  an  extraordinary  things  and  lehkm  brought^ 
and  therefore  the  jittorney  is  not  totake  notice  of  it 
without  tiotics. 

?vl  4  Coii|it> 


i6$       C6eP?a8tcalEefi;ifiei;;  Or, 

CcnBiti'om 

THere  is  difference  between  a  Condition  which 
is  annexed  to  an  Eftate  fubfequent,  and  a 
Limitation  fubfequent,    which  is  annexed  to  an 
Eflate  prefently  vefted,  Hill,  zzdr.B.K.  The  Mf" 
ference  ts  in  refpeB  of  their  different  Operations  upon  the 
Efiate. 

See  the  Learning  concerning  Conditions,  to  be 
publirtied  in  id.Volumes  oi  tVxQ  Gen. Abridgment^  fo. 

€aurc0* 

TH  E  Clerk  of  the  Papers  is  to  enter  the  Caufe^ 
which  do  depend  in  Court,  in  his  Book  in 
the  Office,  and  out  of  it  he  ought  to  write  (everal 
Pa pers,  1/^2:,.  One  for  every  Judge  in  the  Court 
of  thofe  Caufes  concerning  which  any  thing  is  to 
be  fpoken  in  Court  the  next  day,  and  to  (end  the 
Papers,  with  the  nfimbcr  Rolls  to  each  Con  (ilium 
Caufe,  to  the  Judges  feverally  at  five  a  Clock  in  the 
Eve ningy- before  the  Caufes  are  to  be  fpoken  unto^ 
Hill.  21  Car.  B.  R.  That  the  Judges  may  have  time  tc 
fidvife  of  them. 

Confirmation. 

A  Confirmation  of  Letters  Patents  which  are 
void  in  rcfped  that  they  are  againft  the 
Law,  is  a  void  Confirmation ;  but  if  they  were 
not  againfl  the  Law,  but  did  only  want  Law  to 
Authorize  them,  if  they  hi  afterwards  confirmed 
by  Kdi  of  Parliament,  the  Confirmation  is  good. 
Hill,  zz  Car.  B.  R.  To  confirm  a  things  is  t  give 
■         >  -  more 
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more  flrength  and  fower  to  a  thing  which  hath  hut  a 
weak  andimperfe^  bein^^  yet  hath  a  being  tiel  quel  • 
hut  to  confirm  a  thing  which  is  uoid  or  nuH  in  it  felf^ 
is  to  confirm  a  non  ens,  and  can  have  no  operation ^  i 
and  fuch  in  accompt  of  the  Law  are  things  atJed  con-  \ 
trary  to  Law, 

CoppgOia  and  COpV^OlDCC 

A  Copy  holder  doth  forfeit  his  Copyhold  ty 
committing  voluntary  Wade  ,  or  cuttine^ 
down  of  the  Timber  growing  upon  the  Lands  be- 
longing to  the  Copyhold  Tenement,  7n».  25  Car. 
B.  R.  Except  it  be  for  Reparations  of  the  Copyhold  5  anl 
this  is  for  the  prefervation  of  the  Copyhold,  which  elf 
might  he  deftroyed^  and  the  Lord  thereby  prejudiced  bj 
the  Tenant,  who  is  upon  the  matter  hut  Tenant  for  life 
and  by  the  Law  is  not  to  do  wafie. 
, ,  Qu.  Whether  the  King  fiall  have  a  Copyhold^  which 
ii granted  to  one  in  truft  for  an  Alien,  Hill.  25  Car. 
B.  R.  It  feems  he  fljall.  This  was  argued  about  thai 
time^  but  no  Judgment  given  then  or  fince  to  my  re- 
membrance. 

It  is  a  forfeiture  of  the  Copyhold,  for  the  Co- 
pyholder to  refufe  co  pay  his  Fine,  if  ic  be  a  Fine 
Certain,  or  refufe  to  appear  at  his  Lords  Court,  and 
to  do  his  Service  there;  for  there  is  a  Condition 
irt  Law  implied  in  every  Copyhold  Eltatc,  that 
the  Copyholder  muft  pay  his  Fine  and  do  his  Ser- 
vice upon  pain  of  forfeiture  for  not  doing  it,  Trin, 
J4  Car.  B.  R.  But  if  he  refufe  to  pay  a  Fine  uncer- 
tain after  it  is  fet ,  it  is  no  Forfeiture  •  for  the  Fine 
may  be  unreafonable,  and  th$  Court  h  to  adjudge  of 
that.    Vide  Raym.  42, 

A 
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A  Surrender  oF  a  Copyhold  to  an  ule^  make^ 
mot  one  a  Copyholder,  as  to  purchafe  ,  but  as 
so  defceqt  iris  otherwile,  5  F€hruanj^Hill.i6^^. 
B.  S.  Qu- 

if  a  Copyholder  for  life  cut  down  Trees^  the 
Lord  miy  carry  them  away,  6  Nov. 16^0.  B  S,-  , 
For  7vhen  they  ivbere  (landing  they  were  the  Lords^  and  \ 
th^  eiitting  of  them  down  gtves  the  Copyholder  no  in- 
t'(:kfi  in  thtm, 

/a  Copyhc4d  Eftate  cannot  be  furrendred  to  ano- 
imv  by  an  Attorney  without  Deed  ;  but  one  may 
li  admitted  to  a  Copyhold  Eftate  by  Attorney 
whouc  a  Deed,  2  Apr.  16^0.  B.  Sc  For  there  is  dtf- 
j  reiue  y^tw'txt  the  faffing  of  an  Eft  ate  y  and  the  recei- 
■jng  of  an  Efiate  p^Jfid* 

it  was  adjudged  that  Copyhold  Lands  were 
vithin  the  Statute  of  21  Jac.  i.  for  limitation  of 
Intries  within  twenty  years,  Tafcb.  1651. 

What  Forfeitures  are  difcendible  to  the  Heirs  of 
fieLord,  i  Lut.  Ent.'Soz,  ^o^^&c. 

What  Forfeitures  are  a  Determination  of  the 
^opyhold  Eftate,  Idem.  805. 

What  Perfons  may  take  advantage  of  the  For- 

iture  of  a  C^opyhold  by  Tenant  for  life^  See  i 
a^nd.  15  r. 

That  the  Lord  may  grant  a  Copyhold  forfeited 

fore  Seizure,  i  Le'v,  26.  ^ 

f  That  a  Copyhold  is  forfeited  by  commifiion  of 
felony^  Id€m.  ^6^. 

Copyholder  convicted  of  Felony  had  Clergy,and 
$iade  a  Qtisere,  if  it  be  a  Forfeiture  of  his  Eftate, 
^idem. 

Upon  a  Covenant,  or  Agreement  to  furrcnder 
Copyhold  to  the  ufe  of  A.  a  furrender  into  ti>e 
liands  of  two  Copyholders  is  fufficient,  Id^m,  293. 

That 
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That  Copyhold  is  not  within  the  Statute  of  rz 
Car.  2.  touching  Guardians,  5  Lev.  595.  2  Lut, 
Ent.  1 1 89,  1 140. 

Where  a  Copyholder  for  life  was  atrainred  of 
Felony>  and  he  in  remainder  entred  and  held  good. 
Idem.  94. 

Cuffom  to  pay  a  Fine  according  to  the  yearly 
value,  good,  Idem.i^j, 

.  Admittance  of  the  particular  is  an  admittance 
to  the  remainder^  and  no  Fine  to  be  paid  for 
admittance  to  the  remainder  without  fpecial  Cu- 
ftom^  and  that  a  refufal  to  pay  a  Fine  upon  a  rea- 
fonable  doubt  of  the  Cuftom  is  no  Forfeiture, 
Idem.  3dS. 

See  the  Tables  to  Keehles  third  Volumes. 

Contract* 

^'yO  ufurious  Contradcan  be  grounded  upon  a 
^  Bargain  which  may  either  be  accepted  or 
rcfuied  by  the  Party,  HilL  21  Car,  B.  R.  Fqt  it  is 
not  7inthin  the  Statute^  and  the  Party  cannot  he  freju' 
diced  hut  hy  his  own  confent. 

If  a  Conrradbe  ufurious^  and  made  fo  that  the 
Statute  oiay  be  avoided^  yet  it  isa  corrupt  Bargain_, 
and  (hail  be  adjudged  ,to  be  .within  the  Srature, 
Hill'  1 1  Car.  B.  R..  For  it  fljall  he  'within  the  Ecjuity 
ef  ity  though  it  he  not  within  the  words  ",  for  the  Sta- 
tute heing  a  heveficial  Law  for  the  Common-wealthy 
f) ail  he  extended  to  Equity^  efpecially  where  there  ap- 
pears to  he  fuhtilty  ufed  to  avoid  the  Statute^  and  the 
penalty  of  it. 

See  before  Tit.  Ajfumpfit* 


Coseitant 
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Cotoenattt* 

IF  one  do  Covenant  generally  to  levy  a  Fine  of 
certain  Lands,  he  that  doth  thus  Covenant,  is 
act  thereby  bound  to  go  before  Commiflioners  Au- 
ehorrzed  by  a  Didimut  to  take  this  Fine  to  acknow- 
ledge his  content,  Trin.  14  Car.  B.  R.  For  it  Jhall  he 
mtended  be  'was  to  db  it  in  the  ordinary  Ji'^j,  winch  ia^ 
nop  before  Commljjioners. 

Alfo  upon  a  Covenant  to  levy  a  Fine^  the  Par- 
«y  rauf!  bring  his  Writ  of  Covenant_,  and  Tracipe 
and  Concord,  and  tender  it  to  the  Covenantor 
before  an  Adtion  of  Covenant  will  lie  for  refufing 
£0  do  it. 

If  a  Leflee  for  years  Covenant  exprefly  to  repair 
a  Houfe  let  unto  him^  and  daring  his  Term  the 
Houfe  is  burned  down,  he  is  tied  by  the  Law  to 
repair  or  new  build  it,  whether  it  be  burnt  by 
rregligence  or  other  ways,  Mich.  1649.  ^*  ^'  ^^  ^ 
his  exfrefs  Covenant  he  undertakes  to  undergo  aU  Cafti- 
aftks  •  hut  he  is  not  fo  tied  hy  a  Covenant  in  Law^  ' 
neither  is  Tenant  at  Will  fo  ohliged. 

See  more  of  this  Head  with  many  Notes  and  j 
Obfervations  thereon,  m  the  Second  Part  of  In- 
Brucl'^  Clerical\  Tit.  Covenant  &"  Narrs'^  tnde. 

Alio  the  Third  F^npilnffrnSf  Clerical'  Tit.  Bar  > 
fj^  Covenant.. 

Affo  the  Fourth  Part  of  Injirt^^'  Clmcal\  Tit 
Bar  ai  Covenant  c^  Condition. 

And  fee  Kcbks  three  Tables,  &a 


Confincra^ 


ConiiBeratioiu 

ONE  may  leH  his  Freedom  and  Privilege  for 
a  Confideration,  Trin.  24  Car.  B.R.  But  'ajith- 
out  a  Cmfideration  be  cannot  part  Tvith  it  fo^  hnt  that 
he  may  recal  bis  grant  of  it  at  bis  fkafure ;  for  by  thv 
Confideratim  there  is  quid  pro  quo,  and  it  is  intended 
he  hath  a  full  recomfenfe  for  his  Freedom ^  hy  reafon  of 
^is  own  ConSraS}.  See  more  of  this  in  the  Tici« 
Bargain  and  Sak, 

If  a  Deed  of  Feoffment  be  made  to  two  or  three 
of  Lands  or  Teaeinents,  and  rbo^confideration  ts 
expreffed  in  the  Deed  ,  for  the  making  of  the 
D6ed ;  it  (hall  be  intended  by  the  Law,  that  k 
was  made  to  them  in  truft  for  the  Feoffor,  Mich* 
1^4  Car,  B.  R,  For  it  fljall  mt  he  intended,  he  wo^JI 
fart  with  his  Land  without  a  Conjideration  ;  and  yet 
the  Deed  fljall  he  confirued  to  operate  fomethmgy  and 
alfo  that  which  may  feem  moff  reafonahie. 

Where  a  Fine  islevied^  and  no  Dqq^  to  lead  the 
Ufe,  this  Fine  (hall  in  Conftru6lionof  Law  be  to 
the  ufe  of  the  Perfon  who  levied  the  Fine. 

If  there  be  a  double  Confide  rati  on  for  ihz 
grounding  of  a  promife,  for  the  breach  whereof 
an  Adion  is  brought,  though  one  of  th^  Gonli- 
derations  be  not  good,  yet  if  the  other  be  good, 
and  the  promile  broken  ,  the  Adion  will  well  lie 
upon  that  breach,  Trin.  $1,  B,  S.  For  that  on  Con^- 
deration  is  enough  to  fuport  the  prorr/ifs. 
See  before  AjJum^fit^3.\{o  fee  Kehks  ih;ee  Tables. 


Com^ 


174       C|)ep?aSicaI  EegiSetr ;  Or, 
Common  and  €ommQnzt&. 

^  A  Common  cannot  be  granted  but  by  Deed, 
jt\,  neither  is  grant  of  a  Common,  or  of  a  Li- 
berty,  within  the  Statute  of  Ufes^  Hill,  2^  Car.  mt 
^artln  and  A/cor. 

Hogs  are  not  Commonable  Cattel  :  It  feems  1 
they  are  not  Commonable  by  reafon  of  the  deftru- 
<9:ion  they  mai<e  in  the  Common,  by  rootingj  andf 
of  their  unruh*nefs  in  refpect  of  other  Beafts, 
Tafch.  i6<^o  B.  S.  Tet  by  confsnt  of  the  Commoners 
iimongft  themfelves^  it  is  ufual  to  fut  Hoge  upon  Com- 
wons  and  WaBes, 

A  Man  cannot  claim  Common  Appurtenant 
forGee(e>  Vlow.  Com.  i^j.  a, 

A  Common  which  is  of  late  times  ereded,muft 
be  ereded  by  Deed,  5  AW.  1^50.  B,  5.  becaufeitis 
a.  thing  again  ft  the  particular  inter  efi  of  meum  and 
tuum,  and  therefore  the  La'iP  will  fee  it  hath  a  good 
foundation  to  warrant  it. 

Where  there  is  Common  of  Vicinage^  the  Lord 
of  the  Soil  of  one  Common  may  enclofe  againft 
the  other  Common  when  he  plealeth. 

The  Lord  of  the  Soil  of  the  Common,  may 
either  furcharge  or  enclofe  an  overplus  of  a  Com- 
mon, (that  is)  fo  much  of  it  as  is  mOiC  than  need- 
ful for  the  Commoners  to  common  upon,  in  re 
gard  oF  the  largenefs  of  the  Common,  and  fhv 
fmall  number  of  Commoners  and  of  their  Stock. 
But  if  there  be  not  fuch  &n  overplus  of  Common, 
he  cannot  furcharge  or  enclofe  any  part  of  the 
Common,  18  Apr.  i6fo.  B,S.  Nor  can  be  ereB  a 
Warren  of  Conks  upon  the  Common,  for  this  would  he 
in  prejudice  of  the  Common^ers  ^  ,buc  where  there  ts  an 
C'vertlcfs  of  Common^  there   the' fur  charging,  or  enclo- 

fure 


fure  can  be  nofrejudice  to  them.  See  the  Statute  ^  • 
li^efi.  2.  cbaf,  46.  Stat,  de  Merton  chap.  4.  x  Infi,  80, 
475*.  Faugh,  x^6,i$J^  &c, 

A  prefcription  to  havo/oUm  &f€^arakm  Cownm- 
mam^  in  certain  Lands  doth  not  exclude  the  Ou^m- 
er  of  the  Soil  to  iiave  Pafture  or  Eftcvers,  Vaugh, 
25^.  Co.  Lit,  112.  a, 

^  See  the  late  Treatife  of  Coraaion  and  Com- 
moners. See  alfo  the  Gen.  ^brUg.Tn,  Commor^ 
from  795  to  810. 

That  ofie  may  prefcribe  for  Common  in  a  Fo- 
re(|for$h2ep  in  the  Fence  months,  i  Lm.%i.  i 

But  one  cannot  prercribe  for  Common  in  a  Fo- 
reft  for  Goats,  i  Lut,  81. 

That  the  Lord  of  a  Mannor  cannot  put  ia  the 
iattlq  of  a  Stranger,  1dm  107. 

That  the  Lord  of  the  Soil  may  put  in  as  well 
-geafts  of  the  Warren  as  other  Caj;Je,  Idem,  lot. 


IF  the  Plaintiff  in  Siti  EjeBicne  firm^  will  net  filve 
the  Tenant  of  the  Land,   againft  whom  the 
aaion  is  brought,  harmkfs  from  all  damages  that 
nay  bcfal  him^  by  reafon  of  the  Adion  brought 
againft  him  ,-  the  Court  will  fufFer  the  Tenant  to 
zonfefsthe  A6iion  ,♦  but  if  he  vviii  fave  him  harm- 
tefs,  the  Court  will  not  fuffer  him  to  do  it,  12  No^. 
idfo.  B.S,  For  as  its  nafon  that  the  "Tenant  fl^o^ld  not 
he  prejudiced  by  the  Suit  which  concerns  him  not  *  fi 
mther  is  it  reafon  on  the  other  fide  that  he  fliould  pre 
k^ice  the  Tlatntiff^  by  doing  of  that  which  he  recei'ue 
nojuftifenefit  by  doing  it ;  and  by  fachhis  doing  hindt 
'he  bringing  of  the  Right  of  the  Far  ties  concerned  to 
^^gal  Trial, 

Cop 


17^       Clje  p?aaical  Eegtffct:;  Or, 

Cop?* 

F  upon  a  Trial  you  will  give  part  of  a  Copy 
of  an  Office  in  evidence  to  prove  a  Deed , 

hich  Deed  is  to  prove  the  Parties  Title  to  the 

and  in  queftion  that  gives  it  in  evidence;  If 
hat  part  of  the  Office  given  in  evidence  be  not 
b  much  of  the  Office  as  doth  any  way  concern 
he  Lands  in  queltion^  the  Court  will  not  admit 
t  to  be  given  in  evidence,  28  /^pr,  16^1.  B.  S. 
or  though  fometbing  in  the  Office  way  make  for  him 

ho  gives  it   m  evidence^  yet  it  may,  if  all  the  Of- 
'ce  be   taken  together  make  againft  him^  and  there'  \ 
ere  the    Court  'will  have  it   all  given  in  evidence , 
d  informandum  conlcientiam  and  te  fatisfie  the 

my  )  or  elfe  no  part  of  it  Jhall  he  admitted  in  evi- 
ence, 

A  Claufe  out  of  a  Patent  taken  from  the  Chapel 
f  the  Rolls  cannot  be  given  in  evidence,  but  you 
]uft  have  a  true  Copy  of  the  whole  Charter  exa- 
lined. 

The  Jury  upon  a  Trial  at  the  Bar,  may  not  be 
dmitted  to  have  any  Copies  of  Deeds,  or  other 
Writings,  which  were  given  in  Evidence  unto 
pern,  away  with  them  from  the  Bar  ro  coniider 
f  their  Verdi<9:,  which  are  not  under  Seal,  28^' 
p.  1651.  B.S*  But  aft  Deeds  orWrittngs  under  Seal ^ 

I  given    in   evidence   they  may   have^  hut  nothing  | 
hich  was  not  given  in  evidence  may   they  have,  for 

i  "Were  to  make  neiv  evidence  which  the  Court  heard 

,  which  ought  not  to   he,  for  the  Court  gives  their 

Bion  to  the  Jury  upon  the  evidence  that  is  given 
ii^ourt. 

Con* 


C6e  acwmplfft'ti  tttd?rte?;       t^^ 
Cottnepance. 

ACohveyance  made  unto  one  by  his  reputed 
Name,  although  he  is  not  the  fame  Perfoti 
in  Law  as  he  is  reputed,  yet  is  the  Conveyance 
goodj  becauie  it  appears  he  was  the  fame  Perfbn 
in  fa6t  who  was  intended  to  take  by  the  Convey- 
ance ;  but  if  fueh  a  Contreyance  be  made  to  raife 
an  Ufe^  then  it  is  not  good,  x%Ayr,\6^i.B.S,FQr 
a  Contfeyanie  to  raife  an  Ufe  is  uftMlly  fhade  to  a 
Str anger y  and  not  to  ceftuque  que  ufe,  and  therefore 
if  it  be  lificertatn  who  is  theQtVi\xj  qtie  ufe,  the  Qon- 
veyance  is  void  for  the  incertainty, 

A  Conveyance  cannot  be  fraudulent  in  part  of 
it,  and  good  as  to  the  reft,  ;o  Ap,  x6^o,  B.S.  F<r 
if  it  he  fraudulent  t  and  void  in  party  it  is  void  in  ally 
for  it  cannet  he  divided  ;  for  it  is  madc^  and  is  to  take 
effeSi-y  uno  flatu. 

If  I  Covenant  to  convey  Lands  to  another,  I  am 
bound  to  do  it  at  tny  Own  charges ;  except  it  be 
otherwife  agreed  betwixt  us,  Trin  j6^i,B.  S.  For 
he  is  to  prform  the  whole  Covenant  at  his  perils  anA 
the  Covenantee  is  not  bound  to  he  ajjifiing  unto  him  in 
iheferfe^ing  thereof 

Certificate^ 

THl  S  Court  will  not  make  a  Rule  for  a 
Judge  t6  make  a  Certificate  to  them  of  i 
matter  done  before  him  5  but  if  the  Judge  urill 
do  it  voluntarily  they  will  receive  it  5  For  this 
Court  cannot  have  conufance  of  fitch  private  TranfaBi' 
oris  of  Thingif 


178      Clep^aSicalEegiftecs  Or; 

ON  E  Outlawed  for  Felony  was  broughr  to 
the  Bar,  and  had  his  Clergy  without  Pur- 
gation, Ub.  Int.  120.  Mich.  17  //.y,  RoP,  Inter  fla^ 
cita  Regis. 

BY  Roll  Chief  Juftice^  no  Clerk  ought  to  be  ad- 
mitted into  the  Office  of  the  C«/w  Breviuw^ 
without  the  confent  of  the  Lord  Chief  Juftice  firft 
obtained;  and  thole  that  are  admitted^  ought 
to  be  chofen  out  of  the  beft  Clerks  in  the  Sueen'% 
Bench  Office,  l6^^.  For  the  Lord  Chief  Jufiice 
hath  a  fuper-intendent  Power  over  all  the-  Offices  and 
Officers  belonging  to  this  Court ^  for  the  better  regula' 
tion  of  them  in  order  to  the  readier  adminifiratien  of  \ 
Juftice, 

The  Court  can  order  Matters  between  Attor*^ 
nies  and  their  Clerks  ,•  Attornies  being  Minifters 
of  the  Courts 


Departure. 


n 


HEN  the  Plaintiff  doth  reply  in  his 
Replication  a  matter  which  is  contra-' 
ry  to  that  which  is  admitted  in  his  De- 
claration^ this  is  a  departure  from  his  Plea,  Mich. 
a4Car.B,R.  and  is  as  much  as  to  deny  what  he 
formerly  admitted ,  which  is  to  fay  and  unfajy^and  is 
naught  for  the  incertainty^  hecaufe  an  lj]'ue  cannot  be 
jtitned  upon  iti  So 


So  a  Defendant  by  his  Rejoinder  does  often  de- 
part from  his  Plea  or  Bar,  Fidei  Samd.S^,  189, 
190. 

For  if  a  Rejoinder  confefs  that  that  was  denidd 
in  theBar/tis  a  departure,  IJ^jz??.  94.  See  i  SaunJ. 
ii6y  X17. 

If  id  Covenant  the  Defendant  plead  perfor- 
mance, and  after  rejoyns  that  the  PlaintiflP  oufted 
him,  its  a  departure,  Raym.  iz. 

If  the  Plaintiff  in  his  Replicatiort  depart  from 
his  Count,  if  the  Defendant  takes  Iffue  upon  it, 
and  be  it  found  for  the  PlalntiflF,  the  Defendant 
ftall  take  no  advantage  of  that  departure,  other- 
wife  if  he  had  demurred  upon  it^  Idem  86. 

What  (hall  be  laid  a  departure,  ^ide  i  LhuIi%^, 
421,41114^8.  ^£^^1425-,  1426. 

See  I  Lev.  85-,  127,  153,143,  i  lei/.  67.  Alfo 
fee  Kebks  Tables  to  his  Reports. 

©enifom 

AN  Alidn  that  is  made  a  IJenifbn  by  the  Queen's 
Letters  Patents,  is  thereby  enabled  to  pur- 
chale  LandSj  but  he  is  not  thereby  enabled  to  in-^ 
herit  the  Lands  of  his  Anceftors  as  Heir  at  Law, 
but  as  a  Purchafer  he  may  enjoy   Lands  of  his 
Aneeftors,  Mich.  24  Car.  B.  R.   But  if  he  he  natu- 
ralized  by  ^^  of  Parliaments  he  may  inherit  them  as 
Heir  at  Lav>^  m  well  ai  have  them  by  fur  chafe  ;  for 
this  doth  remove  him  in  Bloody    and  makes  him  ai  a 
Free-born  Engli(h-w^»,  and  partaker  of  the  Common 
Laii>s  of  the  Land. 
^ee  kehki  Table  to  his  Report^  tit,  Deniz^en. 


i8o      C&cj^jaaEialEegJffets  Or, 

IT  hath  been  the  Gourfe  t6  deliver  a  Leafe  of 
Eje<ament  to  the  Party  to  whom  the  Letter  of 
Attorney  is  delivered^  and  for  his  Attorney,  by  vir- 
tue of  his  Letter  of  Attorney,  to  deliver  poffeffion 
of  the  Land  let  by  Leafe  upon  the  delivery  of  the 
Leafey  PafcL  14  Car.  B.  R.  But  this  courfe  is  antiqua- 
ted, except  it  be  in  fome  [fecial  Cafes  j  as  where  the 
Tenant  runs  away,  and  the  Houfe  is  empty ^  ^and  no 
Tojfejfor  to  he  found  to  deliver  the  Declaration  to. 

The  courfe  now  is  to  deliver  a  Copy  of  the 
Declaration  to  the  Tenant  in  pofle(5on5  or  to  his 
Wife  (it  is  not  good  to  a  Servant  or  Child)  and 
at  the  fame  time  to  acquaint  them  with  the  Con- 
cents thereof;  and  alfo  to  give  them  notice,  that 
unless  they  forthwith  appear  by  fome  Attorney 
there  will  be  Judgment  againft  them,  and  they 
will  be  turned  out  of  poffeffion. 

A  Deed  cannot  be  delivered  as  an  Efcrow  to  the 
Party  himfelf  to  whom  the  Deed  is  made,  Trin. 
24  Car.B.R.  But  it  mufi  be  delivered  to  a  Stranger  as 
a7i  Efcrow^  forfo  foon  as  it  is  delivered  to  the  Tarty  to 
whom  it  is  made-^  it  takes  effeB  as  a  Beed-y  anh  cannot 
he  an  Efcrow  ;  hut  when  it  is  delivered  as  an  Efcrow^ 
it  takes  no  effeB  till  it  he  delivered  over  to  the  Farty 
to  whom  the  Deed  is  made^  Vide  Hob.  m6.  Cro. 
Eliz.884. 

Ootoer. 

AFter  Verdid,  and  before  Judgment,  a  Te- 
nant was  received  tofave  his  Term,  Barton 
€^'  Ux  verftis  Leaver^  Trin.  14  Cm\ 


A  Woman  was  not  dowabble  of  Tithes  before 
the  Statute  of  jx  H.  8*  24.  Car.  B.  R.  F$r  before  that 
few  Tithes  ivere  in  Lay- mens  ands^  or  were  ac coated 
a  Lay-fee. 

A  VVomati  is  dowable  of  a  Common  Appen- 
dant, but  not  of  a  common  in  Grofs,  Fafck  24 
Car.  B,  R*  For  Common  Ajfendant  belongs  to  Lands 
and  Tenements  whereof  ^e  wasendowahU^  andcannet 
he  fevered, 

A  Woman  may  be  endowed  of  the  Profits  of  Si^' 
Office,  orofa  Fair,  orofaMarker,P4{/i;&.  24  (WJ^ 
B*  R»  becaufe  it  is  an  Inheritance'^  and  may  be  reduced 
to  a  certainty  fub  modo. 

Dower  is  favoured  in  Law,  and  as  it  is  favoured 
in  it  felf,  fo  is  the  Party  that  fues  to  recover  her 
Dower  favoured  in  her  proceedings  in  Law  to  re- 
cover it,  as  much  as  in  juftice  may  be  permitted3 
Tafch,  24  Car.  B.Ri  For  the  Common  Law  doth  extra- 
ordinarily favotfr^  and  frote^  Widows  and  Orphans^ 
as  needing  mofi  help. 

If  a  Woman  elope  from  her  Husband  ihe  fliall 
lo(e  her  Dower,  but  if  fhe  be  afterwards  recon- 
ciled to  her  Husband,  and  he  afterwards  dies  fo 
reconciled,  (he  (hall  be  endowed,  Dyer  106.  PI.  14, 

A  Woman  is  divorc't  a  M^nfa  &  Thoro,  (he  fhaJl 
notwithftanding  have  her  Dower  ;  this  being  but 
a  particular  Divorce,  Co.  Lit.  21^,  a. 

THere  is  a  difference  between  the  Latin  words 
indilate  and  immediate^  and  it  is  more  proper 
t  to  dirci^  a  Writ  to  be  returned  indthte^  than  to 
( dire^  it  to  be  returned  immediate ^  HiH,  1 5  Car. 
iB.  R.  For  to  return  it  indilate,  is  to  return  it  wtt has 
niHcb  ffeed  as  may  be^  'and  not  to  ufe  any  trifling  ex- 

N  3  tujes 


i8x       Cfiej^jaatfealEesmets  Or; 

Cufes  or  delays  to  retard  the  return  of  it ;  hit  to  return 
it  immediate,  is  impoffible,  for  it  wiU  require  fome 
convenient  time  to  do  it  in^  and  it  mayfaU  outy  longer 
than  is  expeSled. 

All  Habeas  Corpus's  and  Certior0ies  to  inferior 
Courts  within  twelves  Miles  of  London  are  to  be 
returnable  immediate, 

©cpoQtionsf. 

DEpofitions  taken  in  a  Caufe  depending  in 
Chancery^  though  the  Caufe  be  there  deter- 
mined or  dimifled,  may  be  given  in  Evidence  at 
a  Trial  at  the  Bar,  in  a  Suit  depending  here 
touching  the  fame  matter  betwe^^h  the  fame  Par- 
ties that  fued  in  the  Chancery  ^  if  the  Party  that 
depoled  to  the  Interrogatories  be  dead  at  the  time 
of  the  Trial^  elfe  not ;  but  thofe  Witneffes,  if  li- 
ving, muft  appear  in  Perfbn  in  Court,  and  be  ex- 
amined viva  vice  in  the  Caufe,  and  To  it  is  of  De- 
poficions  taken  in  any  other  Court,  Mich,  14  Car. 
B^  R»  For  the  fair  eft  way  of  examination  ofWitneJfeSf 
is  the  of  en  examination  of  them  in  Courts  that  aU 
Farties  concerned  may  hear  them  examined^  and  have 
liberty  to  crofs  examine  them. 

To  the  allowance  of  Depofitions,  as  Evidence 
at  Law,  a  Copy  of  the  Bill,  and  Anfwer  regular- 
ly muft  be  firlt  proved  ;  but  where  a  Bill  is  pre- 
ferred for  to  have  Witneffes  examined  in  perpetuam 
ret  memoriam,  and  hefovQ  anfwer  a  Commifllion 
Iffues  to  examine  de  bene  ejfey  and  the  Defendant 
joins  in  the  Commiffion,  and  the  Witneffes  die 
before  Anfwer^  and  before  they  could  be  exa- 
mined ;  <%.  if  theie  Depofuion  are  evidence,  How- 
Hrd  and  Tremaini  Mich,  ^W.  &  M, 
♦  - 

Where 


Where  Witnefles  are  going  to  Sea,  or  long  your- 
neys,  the  Court  upon  motion  will  give  leave  to 
examine  them  at  a  Judges  Chamber,  upon  Inter- 
rogatories in  the  prefence  of  the  Attornies  for  the 
Plaintiff  and  Defendant^  which  Depofitions  ftiall 
be  admitted  to  be  good  evidence  at  the  Trial. 

DirpoCtfortiS. 

W Here  a  thing  is  left  toany  Perfon  to  be  done 
according  to  his  difcretion,  the  Law  doth 
intend  it  muft  be  done  with  (bund  Difcretion,  and 
according  to  Law  ^  and  this  Court  hath  power  to 
redrefs  things  that  are  otherwife  done,  notwith- 
ftanding  they  be  left  to  the  difcretion  of  thofe  that 
do  them,  Triw.  %lCar.B,R,  For  their  Difcretion 
is  not  properly  Difcretion^  hut  Folly  or  Madnefs  that 
<!&  things  contrary  to  Keafon^  and  againfi  Law. 

OeWfe. 

THE  Words  in  Wills  are  always  conftrned  to 
operate  according  to  the  intention  of  the 
Parties  as  near  as  can  be  colledsd;  but  Words  that 
are  inlenfible  and  repugnant  are  void,  Hoh.  34 

The(e  Rules  are  always  obferved  in  the  conftru- 
dionof  Wills. 

I,  The  intent  of  the  Devifor  muft  be  obferved. 

^.  The  intent  of  the  Will  according  to  Law. 

J.  The  fcope  of  the  Will. 

4,  To  be  (b  interpreted  that  every  Word  may 
have  its' effe£):,  RcUs  i  Rep.fol.  '^iS. 

A  Devife  of  the  Profics  of  Lands  for  years,  is  a 
I  Dcvife  of  the  Lands  themfelves,  for  fo  many  yea  s 
i  as  the  Profits  are  deviled,  Trin.  i  ^  Car.  B.  R.   Fo- 
except  he  have  the  Lands^  he  cannot  come  to  take  f : 
IFrofits.  N  4 


i84      Cijepiaaical  Ecglftet >  Or; 

If  a  Man  devifes  his  Lands  to  his  Children  wkh-  j 
out  faying  more;  this  is  biitadevife  for  lifei  56E/. 
B.  R.  In  Dickens  and  Mar^aPs  Cafe  adjudged,  H/iZ. 
25  Or.  B.  i.  Becaufe  there  is  no  Efiated  limite4i  hut 
what  the  Law  doth  limits  which  cannot  be  intended 
greater  than  for  life, 

A.  devifes  that  B,  ftiall  be  Heir,  or  (hall  have 
all  my  Inheritance  if  the  Law  will  bearit,  in  both 
thefe  Cafes  a  Fee  paffeth^  Hoh,  foh  2.  75'.  So  a 
devife  to  a  Man  and  his  Succeffors  (hall  pals  a  Fee, 
Rolls  I  Ref.  398. 

Where  the  later  part  of  the  Will  doth  manifeft- 
ly  dontradid  the  firft  part  of  the  Will,  the  later 
part  fhall  ftand,  and  not  the  firft,  becaufe  tfiat's 
rhe  Devifor's  laft  Will. 

A  dev|fe  to  one  of  any  thing  which  the  Law 
would  havp  caft  upon  hini,  although  it  had  not 
been  devifed  unto  him,  is  a  void  devife  ^  as  a  de- 
vife to  the  Devifee's  Son  and  Heir  in  Fee,  is  a  void 
devife,  for  the  Law  fhall  adjudge  him  to  be  in  by 
defcent,  Mich.  24  Car.  B,  R,  For  his  Title  to  it  by 
Lawi  is  his  ancient  and  beft  Title^  and  the  Law  will 
adjudge  him  to  take  by  that. 

An  Adminiftrator  6^  a  Terni  cannot  devife  it, 
but  an  Executor  of  a  Term  rn^y  ^  for  an  Executor 
hath  a  greater  Intereft  in  his  own  Right  than  an 
Adf^iniftrator  hath,*  but  an  Adminiftrator  of  a 
Terqi  ii^^y  in  his  life-time  fell  it,  and  the  fale  (ball 
be  good,  but  devife  it  he  cannot,  becaufe  the  de- 
vife doth  hot  takeeffed  till  his  death,  and  immedi- 
ately upon  his  cleath  the  Law  vefls  it  upon  the  Ad- 
miniftrator ^e  bonis  non  of  the  (irft Inteftate,  i6$l. 
B.  /?.  But  an  Executor  hath  his  Vowerfrom  the  Tefia* 
^07  ^  an  Admrnfir^^tor  ii  imfoweredby  the  Ordinary,  > 


Deotian0. 

DEodands  (that  is)  the  Goods  and  Chattels  of 
which  felo  de  fe  (that  is)  of  him  that  kills 
hmifelf,  do  belong  to  the  Queen's  chief  Almoner, 
(that  is)  he  that  difpofeth  of  the  Queen's  AIms_, 
to  diftribute  them  to  the  Poor,  or  to  employ  them 
in  other  pious  Ufes;  or  to  the  Lords  of  Manors 
who  have  grants  thereof;  and  a  difcharge  given 
for  them  to  any  Perfon  that  hath  luch  Goods  of 
a  felo  de  fe^  in  his  pofleflion  by  the  Almoner,  or 
his  Deputy,  or  fuch  Lord  of  a  Manor,  is  a  good 
difcharge  in  Law  for  them|  but  a  difcharge  given 
for  them  by  an  Under  deputy ,  is  no  good  dif- 
charge, Trin,  2  9  Car.  B.  Ri  For  be  is  no  fucb  Officer 
that  the  Law  takes  notice  of. 

Any  thing  which  is  fixed  to  the  Freehold  can- 
not be  forfeited  to  the  Almoner,  as  a  Deodandy 
Trin.  16  Car.  1.  R,  in  B.R.  the  Queen  verJiis  Crofs 
and  Cabin^  Per  Cur. 

The  Original  1  fuppofe  of  Deodands  came  from 
the  notion  of  Purgatory ;  for  where  a  Perfon  came 
to  a  fiidden  and  untimely  deaths  without  having 
time  to  be  fhrieved  by  a  Prieft,  and  to  have  the 
extream  UnAion  adminiftred  to  him  ;  the  thing 
which  was  the  occafion  of  his  death  became  a 
Deoddnd^  viz.  was  given  to  the  Church  to  be  di- 
ftributed  in  charity  to  Beads-men  to  pray  the 
Soul  of  fuch  deceafed  Perfon  out  of  Purgatory. 

Bona  &  Cat  alia  felonum  de  fe  do  notpafsby  a 
Grant  from  the  Queen  of  Bona  &  eat  alia  felonum^ 
Smton%  Caie,  i  Saund.  zj^. 

i 


1 36      C6ePi8a»cirtEeg(ffet5  Or; 

TF  a  Demurrer  be  entred,  it  cannot  be  waved, 

except  both  the  Plaintiff  and  Defendant  do 
confent  unto  it  Mich,  xx  Car.B.R.  Nor  then  with- 
eut  leave  of  the  Courty  hecaufe  hj  the  Demurrer  both 
Tarties  have  fuhmitted  the  matters  in  Law  in  queflion 
hetwixt  them  to  the  judgment  of  the  Court. 

A  Demurrer  may  be  upon  a  general  Plea,  Re- 
^lication.  Rejoinder^  &c,  as  well  as  upon  a  (pe- 
dal Plea,  Mick  25  Car.  B.  R.  For  all  parts  of  a 
f  leading  to  ijfue  ought  to  be  according  to  the  Rules  of 
Law^  and  if  any  part  fail ^  the  whole  is  naughty  and 
may  therefore  be  demurred  unto. 
.  Where  a  Plea  or  Replication  concludes  to  iflue 
to  the  Country,  there  if  the  Plaintiff  or  Defen- 
dant demurs  after  the  words,  Et  de  hocponitfefuper 
patriam^  or  Ethoc  petit  quod  inquiratur  per  patriam; 
the  words  Etprad'  the  Plaintiff  or  Defendant,  as 
the  Cafe  is,  fimilitery  &c*  muft  be  ftruck  out,  for 
thofe  are  the  Words  which  join  the  Iffue  in  FacSt, 
and  when  there  comes  a  Demurrer  afterwards, 
that  is  an  liTue  in  Law. 

If  the  Court  doth  perceive  that  a  Demurrer  is  put 
in  only  to  put  off  a  Trial,  or  for  delaying  of  the 
Proceedings,  upon  a  motion  that  the  Defendant 
ijiay  plead  as  he  will  (land  to  it  •  the  Court  often' 
times  makes  a  Rule  to  plead  in  Cra/lino,  as  he  will 
ftand  to  it. 

By  the  Stature  of  27  Eliz..  and  Rules  of  this 
Court,  the  caules  of  Demurrer  ought  to  be  fpe^ 
cially  fhewn>  and  not  the  general  Expreffions  of 
Caret  forma ,  or  duplex  &  incertum-t  or  that  it  is  a 
negative  pregnant;  but  he  that  demurs  muft  (hew 
fpeciaJly  for  what  he  demurs,  lb  that  tbe  other 

Part/ 
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Party  may  pay  Cofts,  and  amend  or  difcontinue 
paying  of  Cofts. 

All  matters  of  form  as  well  on  the  part  of  him 
that  demurs  as  of  him  that  joins  in  all  parts  of  ths 
pleading  are  not  to  be  infifted  upon,  unlefs  fpeci- 
alJy  afligned  in  a  Demurrer. 

Where  there  ought  to  be  alledged  a  place  from 
whence  the  f^enue  fiiould  come,  and  ic  is  not  al- 
ledged but  omitted^  and  yet  an  IITue  is  joined  be- 
tween the  Parties,  and  the  Fevire  is  from  the  Body 
of  the  County,  th;  Defendant  may  demur  upon 
the  Fenire  factas  (if  he  will)  J^ut  if  he  do  not  demur, 
but  fuffer  the  Trial  to  pafs,  this  is  a  good  Trial, 
Mich.  21  Car.  BR.  For  he  hath  Jlif fed  his  ad'uantage 
of  Demurrer  ^  and  here  is  a  fair  Trial,  and  a  Verdt^ 
given  upon  the  Oaths  of  twelve  lawful  Men  who 
ieard  the  Evidence^  and  fl^all  he  intepded  to  have  well 
underfiood  the  matter  of  FaB  in  cjuefiion  betwixt  the 
Tarties:  But  fince  by  a  Statute  made  in  the  Reign 
of  King  Charles  II.  this  is  aided,  and  all  Trials  are 
good  which  are  tried  by  a  Jury  of  the  proper 
County. 

Where  a  Statute  gives  leave  to  plead  generally, 
and  the  Party  waves  this  leave,  and  pleads  fpeci- 
ally,  the  other  Party  may  demur  upon  his  fpecial 
Plea  if  it  be  not  well  pleaded,  Pafch,  x\  Car.  B.  R. 
For  though  he  needed  not  to  have  pleaded  Jpecially^  yet 
having  done  it,  the  Flea  mufl  he  good  at  his  own  peril  ^ 
and  the  Tarty  is  net  to  be  barred  of  taking  that  advan^ 
iage  of  exception  to  theVlea^  which  the  Law  doth  give 
htm  if  it  he  not  a  good  Vie  a. 

Upon  a  Demurrer  to  an  evidence  given  to  a 
Jury  at  a  Trial,  the  Jury  are  to  be  difcharged,  and 
(lot  to  pafs  upon  the  Trial ;  but  the  matter  in  Law 
lin  queftion)  upon  the  Demurrer  is  referred  to  the 
ludges  to  determine,  Ta^fcb.  1 3  Car.  B.  R. 

■       A 


i88      cppiaasicaiJBleffiffer;  Or; 

A  Demurrer  to  an  evidence  is^  when  the  Party 
that  doth  demur  upon  it,  dotjijeraand  the  judg- 
ment  of  the  Court,  whether  the  matter  given  in 
evidence  be  fufficlent  (admitting  it  to  be  all  true) 
f o  find  a  Verdid  for  the  Plaintiff,  upon  ^the  Iffue 
that  is  joined  betwixt  him  and  the  Defendant,  TafcL 
%l  Car.  B.  R.  And  when  fucb*a  Demurrer  is  taken^ 
tbe^^laini'tff  and  the  Defendant  muft  agree  the  matter 
&f  Fa^  in  difpute  betwixt  them^  otherwife  the  Court 
cannot  proceed  to  determine  the  matter  i^i^aw ;  but  there 
mufi  ^^tf  Venire  de novo  totry  i^lfftfluij  Car.B.R. 

No  fpecial  Pleadings  or  Demurre^  in  Law,  in 
any  caufe  here  in  Court  now  depfend^ng,  or  here- 
after to  be  profecuted,  fhal!  be  reccfived   by  the 
Clerks  of  the  Papers  of  this  Coi^irt  before  fuqh  \ 
Pleas  or  Demurrers  in  Law  (hall  be  figned  by  the  ' 
Hand  of  fomeCounfellorfor  ihat^^jjirpofe  retain- 
ed: And  it  is  further  ordered,  Tjhat  the  Clerks  j 
of  the  Papers  ofthisCourt^  in  all  Copies  of  Pleas 
and  Paper-Books  by  them  to  be  made  up,   ihaU 
iiibfcribe  to  fuch  Copies  of  Pleas  and  P^a^r- Books, 
the  Names  of  the  Counfel  who  have  figned  fuch  ; 
Pleas  as  well  on  the  behalf  the  Plaintiff  ^s  of  tho  i 
Defendant;  and  that  in  all  Books  delivered  to  the 
Judges  of  this  Court,  the  Names  of  the  Counfel- 
lors  who  did  fign  thofe  Ple^s  as  well  on  the  behalf 
of  the  Plaintiff  as  the  Def^dant,  (hall  be  fubfcri-J 
bed  in  thofe  Books  by  theClerks  or  Attornies  who 
ihall  deliver  the  fame^  pr  Cur,  Pafch.  1 6  Car. 2.  Reg^s. 

The  Party  that  is  delayed  in  his  Proceedings  by 
reafon  of  a  Demurrer,  may  move  the  Court,  to 
appoint  a  ihort  day  after  to  hear  Counfel  (peak  to 
the  Demurrer,  and  the  Court  will  grant  it,  Trin. 
%  3  Car.B.  R.  For  the  Court  ex  Officio  i/  bound  to  fur* 
ther  the  froceedings  in  Law  depending  before  them  a$ 
mufb  as  c^nvenitnely  may  be* 

In 
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In  a  Demurrer  upon  an  evidence^  the  Party  de- 
murred unto,  may  demand  judgment  of  the  Court 
whether  he  oughtto  join  in  the  Demurrer  ornO', 
Trin.  2;  Car.  B.  R.  For  if  there  be  net  a  colourahh 
Matter  for  to  ground  the  Demurrer  upon^  the  Court  wiH 
not  force  the  farty  to  join  in  ity  hut  ovill  over-rule  it 
that  jufiice  may  not  he  frivolotifl^  delated. 

It  was  faid  by  Glyn  Chief  Juftice,  16 s%.  upon  a 
Demurrer  inTrefpafs  and  Ejeamant  between  B^/^ 
^ole  and  l^ewton^  that  he  that  demurs,  confefleth 
thereby  all  iht  matters  in  fad  alledged  by  the  o-' 
ther  Party  that  are  well  pleaded,  but  he  doth  not 
thereby  admit  of  the  Errors  in  pleading. 

That  as  a  Demurrer  at  Common  Law  did  con- 
fefs  all  matters  formerly  pleaded ;  fo  now  by  the 
Statute  of  2,7  £fe.  a  general  Demurrer  doth  con- 
efs  all  matters  pleaded  though  unformally,  accord- 
ng  to  the  Forms  meant  by  this  Law ,-  for  fuch 
Forms  are  not  now  material,  not  being  exprefled 
n  the  Demurrer^  HcA  25;. 

After  the  Plaintiff'^rid  Defendant  have  joined 
in  the  Iffue  which  is  to  be  tried  betwixt  them ; 
leither  of  them  can  demur  without  the  confent  of 
ihe  other,  7r/».  1 5  par.  B.  R.  For  hy  their  joining  in 
heljfuey  both  Parties  have  admitted  the  whole  fkadtng 
0  he  good  ai  to\try  the  Ijfue^  and  therefore  it  is  too  late 
ben  to  demur.  \ 

^  But  afcerwams  there  may  be  a  Repleader  if  the 
lOurt  fee  caufe^. 

There  muft  be  a  fpecia!  Demurrer  to  a  negative 
'regnant  fthatis)  a  negative  Plea  which  doth  aU 
)  contain  in  it  an  affirlfiiative,  and  to  an  argumen- 
4tive  Plea,  (that  is)  a  Plea  which  concludes  no- 
ting direaiy,  but  only  by  way  of  Argument  or 
iearoning)  and  to  a  double  Plea,  for  a  general 
demurrer  doth  admit  them  to  be  good,  Mich\ 

2%  Car. 
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i;  Car.  B.  R.  For  it  doth  net  jhev^  any  fault  ik  tbefd  j 
as  a  /fecial  Demurrer  doth ;  and  the  Court  iviU  intena  * 
every  f  leading  to  he  good  tiH  the  contrary  doth  appear • 

The  Statute  ©f  27  Efe.  doth  not  utterly  rejed; 
Form,  for  that  were  a  difhonour  to  the  Law,  and 
to  make  it  in  effect  no  Art,  but  it  requires  only 
that  it  be  difcovered  and  not  ufed  as  a  Snare  to  in- 
trap,  and  that  dilcovcry  muft  not  be  confufed 
and  obfcure,  but  fpecial ;  therefore  it  is  not  fuffi- 
cient  to  fay  that  the  Demurrer  is  for  Form,  but 
it  muft  be  expreft  in  what  particular^  Hob,  23JU 

This  Statute  of  27  E&,. divides  it  felf  into  two 
main  Members. 

1.  Want  or  imperfedion  of  Formi 

2.  The  matter  of  Law  or  very  Right,  'vlt.  The 
true,  meer,  or  very  Right ;  to  which  muft  be  added 
that  which  the  Statute  adds,  viz»*  That  this  Right 
according  to  which  Judgment  is  to  be  given,  muft 
appear  in  the  Body  of  the  Record,  Ihid, 

One  may  demur  to  a  Demurrer  for  the  double- 
nefs  of  it  ,•  for  a  Demurrer  ought  to  have  formali- 
ty and  certainty  in  it  to  avoid  Barbarifm,  and  in- 
veigling of  the  Court  ^  but  if  one  that  might  de- 
mur, doth  not  demur  to  it,  but  joins  in  the  De- 
murrer, he  cannot  demur  afterwards,  for  he  hath 
flipped  his  advantage,  Mich,  a  9  Car.  B,  R,  j 

A  Demurrer  is  double,  when  that  he  that  doth* 
demur,  doth   aflign  in  his  Demurrer,  (for  caufel  | 
of  it)  one  Error  in  Fa(5t,  and  another  Error  in  i 
Law  to  be  in  the  Plea  upon  which  he  demurs, ; 
which  he  ought  not  to  do  in  one  Demurrer,  Michi  j 
2  3  Car,  B.  R,  For  if  either  of  the  caufes  of  Demurret 
he  true,  it  is  emugh  to  overthrow  the  Plea^  and  it  is 
at  his  liberty  toinfi^  upon  that  which  is  be fi  for  his  own 
^dvantagCy  but  not  upon  bothy  for  this  were  to  fuzz^U  f 
the  proceedings,  \ 


One  may  demur  to  onepirt  of  a  Declaration, 
and  yet  plead  to  the  other  part  of  it  with  Si'^oad, 
t^c.  Mich,  1%  Car,  B.  JR.  For  this  is  but  to  admit  ef 
Tvhitt  is  well  fleaded-i  and  to  deny  the  refi. 

The  Judgment  of  the  Court  .ought  not  to  be 
prayed  upon  an  infufficient  Declaration  or  Plea, 
but, you  muft  demur  to  it,  and  then  the  matter 
comes  judicially  before  the  Court,  Sir  WiUiam 
RuJJil's  Cafe,  Trin.  14  Car. 

See  more  of  Demurrers  in  the  TreRtife,  eatitu- 
led^  the  Deprive  of  Demurrers, 

See  alfo  the  late  Ad  for  Amendment  of  the 
Law,  whereby  'tis  ena^ed,  That  upon  Demur- 
rer joined,  the  Judges  are  to  proceed  according 
to  the  matter  in  Law,€^c.  without  regarding  anjr 
defect, d^c.  except  fuch  as  be  fpeeially  fet  down* 
for  caufes  of  Demurrer :  And  therefore  no  ad- 
vantage or  exception  fhall  be  taken. 

Of,  or  for  any  material  Traverfe. 

Or  of,  or  for  the  default  of  entring  Pledges. 

Or  ofprofert  hie  in  Cur.  Scrip,  Ohl.  &Ci 

Or  profert  liter  as  Teftamentar^y  &c. 

Or  for  omiffion  of  Fi  &  armis  &  contra  facent. 

Or  for  want  of  Averment  of  hocparatui  efi  1/^ 
rificare,  &c. 

Or  any  other  matter  of  like  nature^  except  the 
iame  ftial I  be  fpeeially  and  particularly  fet  down, 
and  (hewn  for  caufe  of  Demurrer. 

See  this  A6t  entred  at  the  begining  of  the 
fourth  parth  of  InftruBor  Clericalis. 

Difcfiarge. 

IF  an  Attachment  be  grantsd  by  the  Court  a- 
gainft  one,  afid  he  is  thereupon  apprehendv^d_, 
he  fhall  not  be  difcharged  upon  an  Affidavit  made 

on 
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on  his  behalf;  but  he  that  is  attached,  muft  ap- 
pear in  perfon  in  Court,  and  be  there  difchajgedt  I 
or  committed,  or  elfe  bound  over  to  anfwer  Inter* 
rogatories,  Mieh,  iz  Car.  B,  R,  For  it  is  a  ferfokal ; 
Offence  for  which  be  is  attached^  and  he  [hall  net  there' 
fort  be  difchargeJy  except  he  yield  obedience  inVerfon, 

A  parol  agreement  before  it  is  broken  may  hi 
difcharged  by  parol ,-  but  after  it  is  broken  it  can- 
not be  difcharged  without  fatisfa<3:ion  made  for  the 
breach  ofit^  MiU>  zzCar,  B,  R.  For  by  the  breach  cf 
itf  an  injury  is  done  to  the  Parties-,  which  requires  fa^ 
tisfaSion^  Hill.  20  Gar.  B.  R.  Andfuch  fatisfaUioH 
cannot  be  difcharged  by  parol. 

If  one  be  arretted  by  a  Latitat  out  of  this  Courts  \ 
and  the  PlaintiflF  do  not  remove  him  by  a  Habeas  \ 
Corpus  to  the  (iueen\  Bench^  in  two  Terms  after  he 
jQiail  have  his  Superfedeasj  and  be  difcharged  upon 
common  Bail  ,•  10  likewife  if  a  Prifoner  continues 
two  Terms  in  thQ^eens  Bench.and  no  Declaration 
comes  in  againtt  him^  he  fhall  be  difcharged  upon 
common  Bail ;  biit  now  by  a  late  Statute  made 
4  and  5'  PFitt.  and  Mar.HhQ  Plaintiff  may  declare 
againft  fuch  Prifoner  in  Cufiodia  Vic.  or  in  Cufiodid 
A.B.  BaUiv.  liberkit.])eean.&  Capitual.  Ecckfia  Colle- 
giat,  San^i  Vetri  Wefim.  or  any  other  Bailiff  of  the 
Liberty  where  fuch  Perfon  is  a  Prifoner.  But  note^ 
The  Plaintiff  muft  charge  fueh  Defendant  with  ^ 
Writ  in  Cuflody  at  his  Suit  before  he  can  declare 
againfthim.  5ee  7i^/e  Prifoners. 

It  is  now  a  controverted  point.  That  if  the  Pri- 
foh- keeper  fufFers  a  Prifoner  to  Efcape,  and  after- 
wards a  Scire  facias  fued  out  againft  the  Defen- 
dant^and  two  Nichils  returned,  and  he  taken  again, 
whether  it  is  lawful  or  no_,  the  Court  was  divided 
in  Opinion,  Vafch.  21  Car.z,  Reg.  in  Com.  B.  Ifh 
he  a  voluntary  Efcape  in  the  Vrifon-  keeper  it  feems  to  mi 
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fo  be  a  Difcharge^  hut  if  the  Efcafe  -was  tortioutit  is 
noti  for  no  Perjon  (hall  take  advantage  of  his  own  Torr. 
'  If  the  Plaintiff/ at  whofe  Suit  the  Defendant  is 
in  Execution,  do  give  the  Defend  nt  leave  to  go 
at  large  (that  is)  out  of  Prifcn,  the  Execution  is 
thereby  difcharged  ;  and  if  the  Plaintiff  do  take 
the  Defendant  again  upon  the  fame  Execution, 
and  commit  him  to  Prifon,  the  Defendant  may 
bring  an  Audita  ^erela  againft  the  Plaintiff,  for 
his  illegal  imprifonin^  of  him,  Mich.^1  Car.  B.  R. 
Forttjhall  he  intended  that  the  Tlaintlff  had  fatisfacii-^ 
tn  upon  the  Execution^  or  elfe  he  would  not  have  given 
the  Defendant  leave  to  go  at  large ;  and  therefore  tf  he 
take  him  again  upon  the  fame  Executt  n    th^.  Law  will 
adjudge  it  an  unjufi  vexation,  for  which  an  Audita 
Querela  doth  he. 

A  Prifoner^  that  is  commirted  for  Felony,  and 
brought  to  this  Bar  by  a  tiaheas  corpus^  cannot  be 
difcharged,  although  the  return  upon  the  Haheas 
corpus  be  not  fufficient  to  give  the  Court  fatisfa- 
d:ion  that  he  was  juftly  committed,  Tafch.  z^Car. 
B.  R,  For  the  Court  is  always  cautious  how  they  give 
Ubertyto  Capital  Offenders^  becaufe  the  puni(hing  of 
fuch  Offences  concerns  much  the  good  of  the  Kingdom  in 
its  P'eace  and  Safety, 

A  Pfifoner  that  is  brought  to  the  Bar  to  be  bail- 
ed  by  a  Writ   of  Habeas  corpus^  if  he  were  com- 
mitted for  matter  on   the   Crown  fide,  muft  be 
brought  into  the  Court  on  the  Crown  fide,(that  is) 
on  that  fide  of  the  Court  where  the  Malter  of  the 
(Crown-Office  fits,-  but  if  he  ftands  committed  for 
la  matter  determinable  on  the  Pleas  fide^  he  muft 
^be  brought  into  Court;  to  be  bailed  on  chat  fide  of 
the  Court  where  the  Mafler  of  the  King^s  Bench 
Office  fits.  -yiz..  on  the  left  hand  of  the  Lord  Chief 
Fuftiee,  ?afck  %^  Car.  B,  R.  For  the  Queea'sBenchL 

O  Qamt 


Court  is  a  Court  which  holds  V lea  tjt  a  douhU  cAfacit^^ 
viz.  In  Criminal  Matters  which  concern  the  Vuhlich 
and  in  Civil  Matters  arifing  hetwixt  SubjeB  and  Suh* 
j'e^,  and  in  thofe  reffeBs  it  hath  feveral  Offices  and 
Officers  appropriated  to  the  tranfa&ion  and  dtj patch  of 
Matters  Criminal  and  Civil ;  and  thofe  Officers  havt 
their  con/lant  and  known  Offices  and  Tlaces  in  Court  t$ 
fit  for  difpatch  of  fuch  Matters. 

Of  later  time  ic  hath  been  permitted  by  the 
Court  to  difcharge  the  Bail,  if  he  bring  in  the 
Principal  before  the  return  of  the  fecond  Scin 
facias  iffued  out  againft  the  Bail,  but  anciently  Jf 
was  not  fo,  Mich»  14  Car.  B,  R.  This  is  in  favour  cf 
the  Ball,  whom  I  conceive  the  Law  doth  therefore  fa^ 
'vour^  hecaufe  it  judgeth  it  hard  for  one  Man  to  pay 
another  Mans  Debt,  which  he  intended  not  to  do,  tho^ 
he  became  Bail  for  him. 

Payment  of  the  Money  due  upon  the  Judgment 
is  no  Plea  to  a  Scire  facias;  but  in  a  Scire  facias 
againft  the  Bail,  the  Bail  may  plead  that  the prin-^ 
cipal  paid  the  Mony,  becauie  the  Words  of  th^ 
Condition  of  the  Recognizance ,  are  that  thQ 
Principal  (hall  render  his  Body  to  Prifon,  or  pay 
the  Condemnation,  orthe  Bail  will  do  it  forhim  j 
ib  that  if  the  principal  pays  the  Condemnation 
he  hath  performed  the  Condition  of  the  Recog« 
nizance.  ^j 

A  Judgment  cannot  be  difcharged  by  pleading  a 
Parol  Agreement  between  the  Parties  to  dif- 
charge it,  ^7  Jan.l6$o.  B.S*  For  matters  of  Record 
are  not  to  he  7iftped  off  with  Words ;  for  Records  are 
thlngi  mads  upon  Jolemn  deliberation,  and  are  of  a  high 
Nature,  and  great  regard  in  Law  ;  but  a  Releafe  un-. 
dtr  Hand  and  Seal  is  a  good  Vtfcbarge. 


mmtoh 

IF  one  enter  wrongfully  into  my  Lands,  and  af- 
ter  his  Entry  I  accept  Rent  of  him  for  the  Land, 
I  cannot  afterwards  take  him  for  a  DifTeifor,  Trin. 
a  4  Cat.  B.  R*  For  hj  my  acceptance  of  the  Rent  I  hat^e 
ajfented  to  his  Entry ^  and  purged  the  wrong  by  admit" 
ting  him  for  my  Tenant,  Mull  'verfus  Mall,  Pafch. 
6  Jac,  fee  Dyer  175.  Fl  if. 

Where  a  Leafe  is  voidable,  acceptance  of  the 
Rent  (hall  make  the  Leafc  good  ^  but  where  the 
Leafe  is  void,  no  acceptance  of  Rent  or  other 
K6k  can  make  it  good. 

Tenant  for  years  fiirrenders  his  Term  to  the 
Leflbr,and  continues  ftill  in  pofleffion,  paying  his 
Rent,  this  is  no  DifTeifin,  D;er62.P/.34,i7  3,iBr* 
Leffee  for  years  furrenders  his  Term  and  con^ 
tinues  the  poffeflion,  he  is  no  Diffeifor  but  at  the 
pleafureof  theLeffor,  and  is  as  Tenant  p^rfufFer- 
ance,  Cro,  Jac,  504.  Vhw,  Com.  393. 

Dtatcff!  and  ^mimm 

Tri  E  feifing  of  a  Stray  is  not  a  Diftrefs  ofit,  for 
he  that  doth  feife  it  claims  a  Property  in  ir^ 
i/iz,.  SL   conditional  Pioperty,  thar  is,  if  it  be  not 
owned  within  a  Year  and  a  Day^  ir  Car,  B.  R, 
And  no  Man  can  diftrain  that  in  which  he  claims  any 
i  Property  ;    for  to  dtfirain  is  hut    to  take  one  thing  for 
i  another^  and  to  put  it  into  the  cu[iody  of  the  Law  as  a 
I  Pledge  for  another  thing  which  is  due  to  him  that  doth 
idifirain  from  him  that  is  di/f rained. 

An  Amercement  lies  not  againft  aSherifFoucof 
itis  Office  for  a  Mifdenieanor  done  by  him  whilff 
5b@  was  iti  his  Office  5  but  a  Difiringas  nupsr  Vice- 
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cowltem  lies  againft  him  for  it,  Pajch.  24  Car.  B,R, 
For  an  Amercement  Ites  froperly  againfi  an  Officer  of 
the  Court  for  fome  Mi/demeanor^  and  is  not  a  Prccefs 
of  the  Court  as  a  Diftringas  is^  which  may  ijfue  forth 
againfi  one  that  is  a  Stranger. 

The  Writ  o(  l^enire  facias^  for  the  Sheriff  to  fum- 
mon  a  Jury,  is  returnable  by  him  into  the  Court; 
and  upon  the  return  made  of  it  to  him^  there 
llTues  out  of  the  Court  another  Writ  called  a  Di- 
ftringas  Juratores^  to  caufe  the  Jury  to  appear  in 
Court  at  the  Trial  of  the  Caufe,  if  the  Trial  be 
at  the  Bar  in  this  Court,  or  at  the  Affizes  in  the 
County  where  the  Adions  lies,  if  the  Trial  be  to 
be  there,  Mkh.  24  Car,  B.  R»  The  Venire  *f  in  the 
nature  of  a  Summons^  hut  a  Diftringas  ;tf  a  Prccefs  of 
a  higher  nature  to  make  them  appear  ufon  a  Penalty^ 
and  fo  many\asmake  default  forfeit  Iffues* 

The  Writ  o^  Difiringas  Juratores  ought  to  be 
delivered  unto  the  Sheriff  fo  timely,  that  he  may 
warn  the  Jury  to  appear  four  days  before  the  Writ 
IS  returnable^  if  the  Jurors  live  within  forty  miles 
of  the  place  of  Trial,  and  eight  days  if  they  live 
farther  oftj  i  3  Maij  i6$l,  B.S.  That  they  may  ha've 
time  to  fettle  their  own  Bufinejjes^  and  prepare  for  their 
Trazfelling. 

No  Writ  of  alias  or  pluries  Difiringas  Jur.  cum 
tales,  for  the  trying  of  IfTucs  at  the  Bar,  fhall  be  «» 
fued  out  before  the  precedent  Writ  of  Difiringas 
Jur,  with  the  Panel  of  the  Names  of  the  Jury  to 
it  annex't  fliall  be  delivered  to  the  Secondary  of 
this  Court,  to  the  intent  that  the  Iflues  forfeited 
by  the  Jury  for  their  not  appearing  upon  the  pre- 
icicjit  Writ  may  be  duly  eftreated,  per  Cur.  HiU. 
^4.  and  15  Car.  l,  Reg. 

See  the  late  Ad:  for  Amendment  of  the  Law, 
as  to  a  Special  Difiringas  or  Habeas  corpus^  where 
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it  fliall  appear  to  the  Court  that  the  view  of  a 
Meffuage,  &c,  fhall  be  necaffary,  and  fee  there 
alfo  concerning  the  dire(5tion  and  return  thereof. 

And  note,  That  by  an  Ad:  of  7  and  8  jr.  5  Regff, 
for  the  eafe  of  Jurors,  and  better  regulating  of 
Juries_,  It  is  Ena^ed, 

That  if  thePIaintiflF  fhall  not  proceed  to  Trial 
at  the  AfEzes,  after  the  Tefte  of  the  Writ  of  Ha- 
beas corpora,  or  Bifiringas  with  a  Nifi  frius  ;  that 
then,  and  in  all  fuch  Cafes,  (other  than  where 
views  by  Jurors  (hall  be  direded^)  the  Plaintiff 
or  Demandant  when  he  fhall  thmj^rti!:^  to  try 
the  faid  IfTue  at  any  other  Aflizes,  i|^  fue  forth 
and  profecute,  a  new  Writ  of  Fenire  facias  dire- 
ded  to  the  Sheriff  in  this  Form. 

Qd.  de  novo  Venire  facias  coram^  &c.  duodecim  It- 
hero  d^  legales  homines  de  vicin^  de  A.  quor  ^uiltht  ha- 
heat  decern  lihrat*  terr  tenemevtorum  vel  reddtt*fs.r  an^ 
num  ad  minus  fer  quos{&c.)  Et  qui  nee  (d^c.)  after 
the  ancient  manner ;  that  is  to  fay,  the  Writ  is 
to  be  in  the  fame  Form  as  the  firR:,  only  adding 
the  words  (De  Novo,)  Which  Writ  being  duely 
returned  and  filed,  a  VJrk  oi^ Haheas  corpora^  or 
Difiringas  with  a  Nift  frius  fhall  iffae  thereupon 
for  the  ancient  Fees,  as  in  the  Cafe  of  a  Tluries 
^Haheas  corpora-i  or  Difiringaf  with  a  Ni/2  prius^  up- 
on which  the  Plaintiff  or  Demandant  ftal!  and 
may  proceed  to  Trialj  as  if  no  former  Writ  of 
Venire  facias  h.id  been  profecuted  or  filed  in 
that  Caufe,,  and  fo  toties  quoties^  as  the  Cafe  Ihall 
require. 

And  if  any  Defendant  or  Tenant  fhall  be* 
minded  to  bring  the  lifue  to  Tryal  by  Proyifo^ 
('when  by  courfe  he  may)  he  may  of  the  i(faab!e 
Term  next  preceeding  fuch  intended  Trial  to  be 
had  at  the  next  Affizes ,  fue  out  a  new  Femre 
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facias  to  the  SheriflF  in  form  aforefaid  by  Provifo, 
and  profecute  the  fame  by  Writ  of  Habeas  corpora f 
ov  Diflringas  with  a  Nifiprius,  as  tho*  there  had 
not  been  any  former  Venire  faciat  fh^d  out,  or  re- 
turned in  that  Caufe. 

This  Ad  alfo  provides,  that  Jurors  to  ferve  up- 
on the  Tales  (hall  be  Freeholders,  or  Copyholders 
of  the  County,  and  returned  upon  fome  other 
Pannel  to  ferve  at  thefaid  A(Szes,  and  attending 
in  Court,  and  may  be  challenged  by  Plaintiff  or 
Defendant,  Demandant  or  Tenant ,  as  if  they 
had  been  impannelled  upon  a  Fenire  facias  to  try 
the  Iffue. 

But  fee  bcfoTQ  titXbalUffgef  the  late  A<SI:  to  pre- 
vent Challenges  to  the  Arrays  of  Pannels  of  Ju- 
rors, and  the  Polls  for  want  of  Hundred  ors. 

Which  late  Ad  neverthelefs  is  not  to  extend 
to  Appeals,  Indidments,  Prefentments  of  Felo- 
ny, Murther  or  Treafon,  ar  to  Penal  Statutes, 

Where  a  Juror  is  withdrawn  there  ought  to  if- 
fue out  a  Difiringas^  with  a  decern  taks%  and  not 
a  Ventre  fac\ 

Dtfcortttnuance* 

AProcefs  is  faid  to  be  difcontinued,  when  it 
appears  by  the  Record  that  no  care  was 
taken  to  continue  the  proceeding  therein,  in 
order  to  the  determination  thereof,  but  the  Par- 
ties were/wtf  die  in  Court* 

The  Plaintiff  cannot  difcontinue  his  Suit  after  a 
general  or  fpecial  Verdict  ^  Demurrer  or  Iffue 
joyned  and  entred  without  leave  of  the  Courtj^ 
l^ead  3,nd  Bra^jhaw^  Tafch.i6\(^,  vide  fofiea, 

A  difcontinuanpe  in  Procefs  is  helped,  if  there 
follow  a  Verdi£i  in  the  Caufe,  and  the  Party  do 
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alfo  appear  nponthe  Verdict,  xi  Car.  B.R.  For  by 
the  Verdt^  and  Appearance  thereupon^  it  is  admitted 
that  the  Procefs  hath  been  duly  Proceeded  in. 

Where  a  Vouchee  may  oe  cflToigned,  and  the 
Effoign  is  not  adjourned,  this  is  a  Difcontinuance- 
but  where  it  is  not  neceflary  the  Vouchee  fliould 
bq  eflbigned,  there  the  want  of  adjournment  of 
theEflbign  makes  no  Difcontinuance,  Hill  ii  Car, 
B*  R.  Becaufe  ivhere  an  Effbignment  is  necejjary,  there 
it  is  accounted  fart  of  the  Precefs,  and  the  not  adjourn' 
ment  ofittnufl  be  a  Difcontinuance  of  the  Procefs '^  but 
where  it  is  not  necejjary,  there  it  is  accounted  as  no  part 
of  the  Procefs,  and  for  its  not  being  adjourned  doth  not 
difcontinue  the  Procefs.  * 

An  Appeal  may  as  well  be  difcontinued  by  the 
defe(5i:  of  the  Procefs  or  proceeding  in  it,  as  it 
may  be  by  infufficiency  of  the  Original  Writ' 
HiU.  izCar.  S.  R,  For  by  fuch  defect  in  the  proceedings 
the  matter  defending  in  Court  is  as  it  were  out  of  Court  ^ 
and  niade  not  defending^  although  the  Court  was  fuf- 
fciently  at  frjl  fojfejjed  of  the  Caufe  by  the  fufjidency 
of  the  Original  Writ  ^  ^ut  if  the  Original  Writ  be  not 
good  J  the  Court  is  not  rightly  fojfejjed  of  the  Caufe,  and 
then  all  Proceedings  upon  it  are  nuU^  and  are  to  be  dif- 
continued. 

The  Plaintiff  cannot  difcontinue  his  Adion  after 
a  Demurrer  joined  and  entred,  or  after  a  general 
or  fpecial  Verdicl  founds  or  after  a  Writ  of  Enqui- 
ry executed  without  leave  of  the  Court,  Per  Ma- 
gifir.  Live  fay  i  d^  alios  ^  &c.  Pafch.  21  Car.  2.  Reg. 

The  Plaintiff  may  difcontinue  his  Adion  by  the 
leave  of  the  Court,  after  he  hath  joined  in  De- 
murrer with  the  Defendant,  paying  Cofts  tothp 
Defendant,  if  the  Demurrer  was  only  upon  matter 
of  form  in  the  pleading  ;  but  if  the  Demurrer  vvas 
as  well  upon  matter  of  fubftance  as  upom  matter 
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of  form,  thtre  he  cannot  difcontinue  his  AAion 
but  by  leave  of  the  Court,  and  with  the  Defen- 
dants confenr,  Mich.  iiCar.  B.  R.  For  there  is  a 
great  difference  bet^txt  a  Demurrer  joined  upon  matter 
only  of  Form,  and  a  Demurrer  jomed  upon  matter 
of  Laii^  and  Sukftance, 

A  ciifcontinuance  of  an  A(^ion  or  Suit,  is  not 
a  perfect  difcontinuance  until  it  be  entred  upon 
the  Roll  j  for  the  entry  of  it  makes  it  part  of  the 
Record,  and  a  Record  cannot  be  difcontinued  but 
by  matter  of  Record  ;  but  if  this  difcontinuance  be 
to  be  pleaded,  it  is  not  neceifary  to  plead  the  En- 
try of  it,  Trin.2^  Ga*'.  B.  R,  For  it  (hall  ke  intended 
that  it  is  entred  without  fhtwing  it. 

In  the  Cafe  of  Robinjon  and  Fanhrugg,  Mich.  l6^c. 
After  a  Demurer  joyned ,  and  Ipoken  unto  by 
Counfel  on  both  fides,  it  was  moved  that  the 
Plaintiff  might  difcontinue  his  Aftion  Glyn 
Chief  Juftice  anfwered.  That  this  motion  hath 
been  fometimes  granted,  and  fomerimes  denied  ; 
and  that  the  Common  Pleas  denied  this  motion  in 
the  Cafe  of  Butler  ^nd  Baker, 

Where  a  Demurrer  is  a  general  Demurrer , 
whereas  it  ought  to  have  been  a  fpecial  demurrer ; 
this  is  a  difcontinuance ,  and  there  can  be  no 
Judgment  given  in  the  Cafe  upon  (iich  a  Dettiur- 
rei',  HIS.  2Z  Car.  B.R.  Becauje  by  the  Difcontinuanct 
fhe  Caufe  is  out  &f  Court, 

After  a  Demurrer  upon  an  Arbitration  pleaded, 
it  is  not  ufual  to  difcontinue  the  A(5iion,  Mtcb, 
X4  Car,  B.  Ri  But  t»  argue  tl>e  Demurrer  to  try  the 
ij^lidity  of  the  Arbitration  [o  pleaded  to  a'uoid  delay. 

Where  the  Court  gave  leave  to  the  Plaintiff  to 
difcontinue  his  Adion,  altho'  they  had  delivered 
eheir  Judgment  for  the  Defendant  upon  a  Demur- 
icr.    See  i  Saand.  25,  59.  i  Le^*  211$  198. 

If 
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i  If  there  be  three  Replications,  and  the  Defen- 
dant Demurrs  to  one  of  them,  and  gives  no  an- 
fwer  to  the  other  two;  and  the  Plaintiff  joins  in 
Demurrer,  it  is  a  Difcontinuance,  Id.  358,  ^59. 

See  2  5<aii»</.  73i74^  Where  in  Debt  upon  Bond 
to  perform  an  Award,  the  Plaintiff  had  miftook 
the  day  of  tender  of  the  Award  ;  and  the  Court 
after  Demurrer  join'd,  gave  the  Plaintiff  leave 
I  to  difcontinue  his  Adion  upon  payment  of  Cofts. 
„.  That  a  Man  may  not  difcontinue  after  Verdid, 
I  Lev.  48. 

That  the  Court  would  not  permit  a  Man  to 
difcontinue  in  Debt  upon  Bond  to  perform  Co- 
venants, bccaufe  he  may  have  Covenant,  x  Le*u* 
18.  Mich,  z6  Car.  i.  B.  R.  but  afterwards  in 
Hill,  16.  17  Car,  2.  The  Court  permitted  the 
Plaintiff  to  difcontinue  paying  Cofts,  altho'  the 
Adion  was  brought  for  the  penalty  ;  and  that 
the  Cafe  had  been  argued,  U.  114. 

Difcontinuance  as  to  part  cured  by  Verdid, 
3  Le'u.  39.  Simile  ibid.  5x4. 

See  the  three  Tables  to  Keh.  Rep, 

That  after  leave  to  Difcontinue,  the  Plaintiff 
waved  it  and  tried  the  Caufe,    3  Kek  go.  PL  5-6. 

Diftent. 

A  Man  can  have  Lands  no  other  ways  than  by 
difcent  or  purchafe. 
By  the  Laws  of  England  Children  inherit  their 
Anceftors  without  limit  in  the  Right  afcending 
line,  and  the  Anceftors  cannot  inherit  their  ChiU 
dren  5  but  in  the  collateral  lines  of  Uncle  and 
Nephew,  the  Uncle  as  well  inherits  the  Nephew 
^as  the  Nephew  the  Uncle,  Vaugh*  244. 

Where 
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Where  a  Man  daims  as  Hfeir  in  Fee-fimpl^  tOj 
any  Man  by  difcent,  he  muft  make  himfelt  Hdi ' 
to  him  who  was  laft  actually  feized  of  the  Fre^ ' 
hold,  Co.  Lit*  II.  h.  i  \ 

Where  Lands  difcend  to  the  Son  from  the  Father^ 
and  he  enters  and  dies  feifed  without  Iflue  ,•  thk 
Land  fliall  difcend  to  the  Heirs  of  the  part  of  the 
Father,  and  if  there  be  no  Heirs  of  the  part  of 
tlie  Father^  the  Lands  fliall  efcheat  \  fo  likewife  it 
is  where  Lands  difcend  on  the  part  of  the  Mother^ 
€&i  Lit.  i^.a.  But  in  cafe  of  a  Purchafe  it  is  other- 
wife  ^  for  if  the  Son  purchafe  Lands  and  die  with- 
out Iffue,  the  Heirs  of  the  Fathers  part,  if  any, 
fhall  have  it  ;  but  if  none^  then  the  Heirs  of  the 
Mothers  part,  Ibid. 

No  Pcrfon  fhall  have  Lands  in  Fee-fimple  by 
difcent,  unlefs  he  be  Heir  of  the  whole  Bloody 
for  if  a  X^Ian  hath  two  Sons  by  two  Venters,  and 
the  cldeft  purchafeth  Lands  and  dies  without  Iffue^ 
the  younger  Brother  fhall  not  inherit,  but  the  Si- 
fter of  the  whole  Blood,  if  any,-  if  not,  the  Un- 
cle, &c.  of  the  whole  Blood,  Ihid.  14.  a. 

Where  a  Man  hath  a  Son  and  Daughter  by  one 
Venter^  and   a  Son  by  another  Venter^  and  dies, 
the  eideft  Son  enters  and  dies  feifed,  here  the 
Daughter  (hall  inherit  to  her  Brother;  but  if  thd  ' 
eWer  Brother  had  not  died  feifed,  then  the  feconc^ 
Son  fliould  have  inherited  as  Heir  to  his  Father,  ' 
Lit,  Seft.  S. 

Where  there  are  twoBrothers  by  ivfQxkVentersy 
and  the  Elder  is  feifed  in  Fee,  and  dies  without 
Iffue,  this  cannot  difcend  to  his  Brother  of  the 
half  Blood,  but  to  his  Uncle  of  the  whole;  now 
if  the  Uncle  enters,  and  dies  feifed,  this  fhall  di* 
fcend  from  the  Uncle  to  the  fecond  Brother,  for 
he  is  of  the  whole  Blood  to  the  Uncle,  Ibid. 

The 


The  moft  worthy  of  Blood  fhall  inherit ;  as 
where  a  Man  hath  three  or  more  Sons,  and  the 
middle  Son  purchafeth  Lands  in  Fee-fimpie,  and 
dies  without  liTue,  this  Eftate  fhall  go  to  his  elder 
Brother  and  his  Heirs ;  fo  alfo  if  the  youngeft 
Brother  purchafetb  Lands,  d^c.  and  dies  without 
IlTue,  his  Ef^Ate  fhall  go  to  his  eldeft  Brother  and 
his  Heirs,  L-r.  SeB.  5-. 

No  Man  can  raife  a  Fee-fimple  to  his  own 
right  Heirs, by  the  name  of  Heirs^as  a  Purchafer, 
neither  by  conveyance  of  Land^  norbyUfe^  nor 
by  Devife;  nay,  a  Devife  to  a  Man  that  is  next 
Heir  and  his  Heirs  is  void,  becaufe  in  all  thefe 
Cafes  the  Heirs  fhall  take  by  Difcent;  for  fortior 
C^  fotentior  eft  difpofith  Le^is  ^uam  hominis.  See 
Counden  and  Clerks  Cafe,  Hok  30. 

2;)£man5*  see  Notice  and  Requeft. 

WHere  there  is  a  demand  of  a  thing  to  be 
made,  there  the  demand  mult  be  a  legal 
demand  (that  is)  it  muft  be  made  in  fuch  man« 
manner  as  the  Law  requires  •  other  wife  he  that 
made  the  demand  can  take  no  advantage  in  Law 
upon  this  demand,  Hill,  1 1  Car.  B.  R,  That  is^ 
Inhere  the  Law  doth  direB  a  demand  to  he  made  by 
07JC  Berfon  unto  another  ;  for  the  not  doinz  whereof  y 
be  that  demands  the  thing  to  be  done^  may  by  Law 
take  an  advantage  againB  the  other  Perjon  for  the 
mot  doing  thereof  there  it  muft  he  a  legal  demand, 

A  demand  muft  be  made  upon  a  promife  to  do 
|ia  Collateral  thing,  Telv.  66^  67.  3  Lev.  363. 

If  there  be  no  place  expreffedin  a  Deed,  where 
laRent  for  Land,  or  a  Nomine  Tosna^  or  any  other 
ihing  demandable  fhall  be  made,  the  Law  doth 
|lthen  dire^b^  that  the  demand  fhall  be  made  upon 

the 
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the  Land,  &c.  but  of  which  the  Rent^  or  Nemine 
Tcena,  or  other  thing  demandable  do  iflue  or  go 
outbf,  Hill.  2 1  Car.  B.  R.  For  that  is  the  moff  pro- 
fer  flace  to  make  fuch  a  demand^  hecaufe  the  Rent  and 
Nomine  poena?  partakes  of  the  nature  of  the  Land^  out 
of  which  they  ijfue  ;  yet  the  Parties  hy  their  Agreement 
may  dire^l  the  demand  to  he  made  elfewhere  ;  for 
modus  &  conventio  vincunt  Legem. 

That  a  Nomine  f  ana  is  not  forfeited  without  a 
demand  of  Rent,  i  Saund.  286. 

A  demand  of  a  Rent  referved  upon  a  Leafe 
made  of  a  MelTuage  with  Lands  belonging  to  it, 
ought  to  be  made  at  the  Meffuage,  becaufe  the  , 
Mefiuagets  the  mofteminentpart  and  place  of  the 
thing  let,  and  moft  notorious  for  the  Leffee  to 
take  the  beft  notice  of  the  demand,  il  Car,  B-R. 
For  the  LeJJ'ee  Jhall  be  prefumed  to  he  more  converfant 
there  than  tn  any  other  place ;  yet  if  the  Demand  were 
made  upon  any  part  of  the  Land,  and  the  Lejfor  can 
prove  that  the  Lejpe  was  there  and  took  notice  of  it, 
I  fuppofe  it  is  a  good  demand -,  hut  although  he  he  not 
upon  the  Heufe  when  the  demand  was  made  at  the 
Houfe,  yet  that  is  good  enough  t  the  Houfe  being  the  mofi 
notorious  place,  at  which  place  the  Law  requires  the 
demand  to  be  made. 

How  an  IfTue  fliall  be  taken  where  a  demand 
upon  Condition  of  Re-entry,  for  Non-payment^ 
ot   Rent^  &c.    if  pleaded,  and  the  other  Party 
lays,  that  he  was  ready  to  pay,^^.  2  Z«r.  1258. 

If  Rent  is  referved,  &c,  with  a  Condition  of 
Re-entry  for  Non-payment ,  and  a  demand  is 
pleaded  by  the  fpace  of  half  an  hour  before  thef 
Sun-fet,  upon  which  Iffue  is  taken,  and  the  Jury 
find  that  the  Rent  being  7  I.  105.  was  demanded 
by  a  quarter  of  an  hour,c^^.  yet  it  is  good.  But 
here  they  found  that  the  Rent  was  demanded 

as 


Clje  accomplifljo  9tto?«ej?.        20  j 

as  due  at  the  time  of  demand,  where  it  ought  to 
have  been  as  due  at  the  Feaft  before,  and  there ^ 
fore  Judgment  againft  the  Plaintiff,  i  Lut.  139, 

If  Rent  is  granted  with  a  Claufe  of  Diftrefs  for 
Non-payment  at  the  days,  &c.  cxifien  hgittims, 
petit';  there  no  adual  demand  is  requifite^  2  Lut, 
1250. 

Where  the  Rent  is  made  payable  at  a  certain 
place  from  the  Land,  there  needs  no  demand  of 
the  Rent  upon  the  Land  for  a  Re-entry,  SccDjer 
68.  P/.  14^259.  P/.  12.  Tlcw.  Cow.  71. 

The  Parties  bringing  of  an  Adion  of  Debt,  for 
Monies  due  upon  an  Obligation,  and  the  taking 
of  a  diftrefs  for  Rent  by  him  unto  whom  the 
Rent  is  due,  is  a  good  demand  in  Law  of  the 
Debt  due  by  the  Obligation,  and  of  the  Rent, 
7V/».  12  Car,  B.  R.  For  in  the  one  cafe  the  Money  u 
demanded  in  the  IVrit^  and  in  the  other  the  taking  cf 
the  Difirejs  is  real,  though  a  Jilent  demand  of  tS^ 
duty  due^  for  the  which  the  Diflrefs  is  taken. 

The  bringing  of  the  Adion  is  a  good  demand 
of  the  Money  upon  an  Indehitatus  Ajjumfftt^  whers 
It  is  an  impUcite  Affumpfir,  but  where  it  is  an  a- 
dual  AlTumpfit  there  a  demand  is  requifite. 

A  demand  in  a  Trecipe  to  recover  Lands,  ought 
to  be  more  certain  than  a  demand  in  a  Writ  of 
1  Dower,  18  Ncv.  16^0.  B.S.  For  Dower  is  one  of 
the  things  favoured  in  Lawy  and  the  Dery^and  in 
\  Dower  is  Juppofedto  he  made  by  a  Woman ^  who  is  not 
frefumedto  he  conufant  of  the  Pundillo's  of  the  Law, 

Where  there  is  a  Re-entry  for  non-payment  of 
Rent,  upon  a  Leafe,  the  Leffpr.pr  fome  other  Per- 
•fon  by  his  direction  muft  go  upon  the  day  of 
Grace,  a  litte  before  Sun-fer,,_an<!,  at  the  Door  of 
the  Houfe,  or  moft  notorius  place  of  the  thing 
idemlfed^    and    fay  thefe  v;o!;4h '"^''*^-  ^^^^  htr^ 
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demand 
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demand  the  Sum  of,  &c,  for  halfa  Years  Rent 
due  for  this  and  other  things,  herewith  demifed 
to  A,B,  ^t  March  htty  and  yet  unpaid  ^  and  af- 
ter fuch  demand  made  the  Party  muft  continue 
upon  the  place  till  it  is  fo  dark  that  you  cannot 
diftinguifli  good  Money  from  bad ;  and  if  no  body 
comes  to  pay  the  Rent,  then  the  next  Day,  or 
iohie  day  after  the  Leflbr  muft  make  his  adual 
Entry,  and  then  h^  hath  avoided  the  Leafe,  {o 
that  he  may  bring  his  Ejedment,  or  an  Aftion 
ofTrefpafs. 

To  what  intents  the  time  of  Sufe-fet  is  the  time 
appointed  by  Law  to  demand   Rent,    i  SaUnJ> 

See  more  in  the  Tables  to  Kebles  third  Vo- 
lume. 

Declatattoft. 

IN  Covenam  there  needs  no  more  of  the  Deed 
to  be  mentioned  in  the  ftEcIaration,  than  only 
lb  far  as  in  the  Covenant  where  the  breach  is  to 
be  affirmed,  and  then  you  muft  conclude  pro- 
ut  fer  Indenturam  or  Articulosy  &c.  hie  in  Cun 
prolat.  inter  alia  fknius  apfaret^  nor  in  Slander 
there  nseds  no  more  inducement  or  prciimble  1 
than  is  neceflary,  except  where  a  fpeeial  Collo-^ 
ionium  is  requifitc ;  the  like  is  to  be  obferved  in 
A<5lions  upon  general  Statutes,  as  in  an  Adion  of 
Debt  for  Ty thes,  &c. 

A  Plaintiff  after  Plea  pleaded,  or  before  Plea 
pleaded,  after  the  fecond  Term  fhall  not  add  a 
new  Count  to  his  Declaration,  as  in  Indebitatus 
JJfumpfitf  or  the  like,  upon  pretence  of  mending 
his  Declaration,  Per  Maglfirum  Livefay^  &  alios  fiic  , 
Tafch,  2 1  Car.  2.  Reg, 
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A  Declaration  may  beagainftone  that  is  in  cu- 
ftody  of  the  Marlhal  of  this  Court  upon  an  in- 
formation, although  he  doth  not  appear  to  an 
Adion,  HilL  ll  Car.B.  R.  For  his  afpearance  isnot 
necejjary,  becaufe  heittg  in  cufiody  he  is  pr^fens  in 
Curia,  and  it  is  as  much  as  if  heiad  appeared  and  gi- 
ven Bail  to  the  A^ion^  or  elfe^  had  ifeen  committed 
for  not  giving  of  BaiL 

The  PlainrifFis  not  compellable  to  file  his  De« 
elaration  ;  yet  if  it  be  not  filed,  and  afterwards 
Judgment  is  given  in  the  Caufe  for  the  Plaintiff 
upon  Demurrer,  upon  Default  or  Confeffion,  the 
Judgment  is  erroneous  for  want  of  a  Declaration, 
Hill,  zi  Car.  B.  R.  For  before  it  is  filed  it  is  not  upon 
Record^  and  fo  there  is  no  Declaraticn  to  'warrant  tht 
judgment ;  He  is  not  ccmpeHahle^  becaufe  the  Law 
frejumes  he  will  do  it  becaufe  of  the  prejudice  may  b^al 
him  by  the  not  doing  of  it^  and  the  Law  will  not  do 
needlefs  things. 

If  there  be  no  Bill  filcd^  this  is  no  Error  after  a 
Verdid;  but  if  there  be  a  Bill  filed,  and  that 
proved  to  bean  erroneous  Bill^  that  erroneous  Bill 
will  reverfe  the  Judgment  after  a  Verdid^-  for 
the  Statute  of  Jeofails  doth  not  extend  to  errone- 
ous Bills,  but  only  where  there  are  not  any  Bills 
filed.  ^ 

If  the  Plaintiffs  Attorney  do  file  a  Declaration 
againft  the  DeTendant  in  th^  Queen's  Bench  Office, 
after  the  common  Bail  filed,  the  Defendant  is  in 
ftridnefs  bound  to  take  notice  of  the  Declaration 
at  his  peril,  21  Car.  B.  R.  Andit  is  not  necejfaryfer 
him  to  give  him  a  Cofy  of  the  Diclaration  to  the 
Defendants  Attorney  ,•  for  he  may  take  one  out  of  the 
Office  ;  yet  it  is  ujual  to  give  a  Copy^  and  it  is  accoun- 
ted  to  he  fair  FraSiice  to  do  it  ,♦  and  by  fome  Attor- 
niesl  have  heard  it    affirmed  that  it  isneceffary^  and 
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ought  to  he  donCy  othsrwift  it  is  irregular  PraSice^  1 5 
Nov.  i6yo. 

If  an  Information  be  upon  a  corrupt  Contraft 
made  againft  the  Statute  of  Ufury,  he  muft  &t' 
prefs  in  the  Information,  that  the  Defendant 
corrufte  agreavit^  or  elfe  he  muft  fhew  that  the 
Contract  was  made  p-o  ufura ,  contrary  to  the 
Statute,  2  I  Car.  B.  R.  For  he  muft  furfue  the  words 
ef  the  Statute^  and  thofe  words  are  the  very  founda^ 
tion  upon  which  the  Statute  doth  enable  the  Plaintiff 
to  hring  his  ABion* 

One  may  not  regulary  declare  againft  one  that 
is  not  either  in  Cufiodia  Marefchalli^  or  that  hath 
not  filed  his  Bail,  or  that  is  not  a  priviledged  Per* 
fon  in  this  Count,  21  Car.  B.  R.  For  no  other  ways 
can  any  one  he  [aid  to  be  prefent  in  Courts  and  fo  the 
Court  hath  no  conusance  of  the  matter  ;  [/er  if  the  De* 
fendant  were  in  the  County  Gaol^  or  other  Prifon^  be- 
fore the  Statute  of  ^  and  f  W.  and  M.  the  Plaintiff 
£Ould  not  declare  againft  him-i  but  muft  hring  him  up, , 
and  turn  him  over  by  Habeas  corpus ;  but  now  by  \ 
that  Statute  he  {hall  be  charged  with  a  Declaration  in  i 
the  Cuftody  of  the  Sheriffs  or  Bailiff  of  the  Liberty  ini 
whoje  Cuftody  he  ij.]  \ 

Where  and  how  a  Declaration  may  be  amended, 
and  where  not)  vid.  Amendment, 

If  one  be  in  Cuftody  of  the  Marfchal  of  thiiiij 
Court  at  the  Suit  of  j,  S*  or  have  put  in  com- 
mon Bail  in  this  Court  to  the  AAion  of  jF,  S,  any 
other  Perfon  may  put  in  a  Declaration  againft 
him,  the  fame  Term  he  was  committed  incufto- 
dv,  or  did  put  in  Bail  as  aforefaid.  NotCy  In  Cafe 
qf  common  Bail  filed,  the  Declaration  muft  be  fi- 
led, fedente  Curia^  21  Car.  B.  R.  For  his  being  if(t\ 
Cu[iddy^  or  his  putting  in  Bail,  do  fupp<^fe  him  alwayt 
prefent  in  Court  to  anfwer  any   Perjon,   fo  that  it  is 
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Tincllefs  to  take  out  any  further  Procefs  to  bring  him  in 
to  anfiver  ;  hut  upon  fuch  a  'Dtclaratton  given  unto 
hint  he  mufi  plead  at  his  feriL 

Where  a  Bill  is  filed  againfl  a  priviledged  Per- 
fan,  although  he  is  fuppofed  to  be  always  pre- 
fent  in  Court,  yet  a  Copy  of  the  Bill  ought  to 
be  delivered  to  him  before  the  Rules  for  pleading 
are  oiit. 

If  a  Bill  be  filed  againft  a  Prifoner,yec  ifchere  ba 
not  a  Copy  thereof  delivered  to  the  Prifcwier  him- 
felf,  or  to  the  Turnkey  of  the  Prifon,  acquaint- 
ing him  what  it  is,  the  Plaintiff  cdnnot  proceed 
to  Judgment,  but  if  he  doth  tho»  Court  will  fct 
it  afide. 

See  in  the  firft  part  oflnffrut^t'  Clcrlc\  194.1 59* 
&c.  for  delivering  Declarations  to  Prifoncrs. 

If  the  Plaintiffs  Attorney  deliver  a  Declara- 
tion to  the  Defendants  Attorney^  and  after  doth 
amend  his  Declarationjand  tenders  another  Copy- 
to  the  Defendants  Attorney,  'vlz,.  as  he  hath  a- 
mended  it  •  the  Defendants  Attorney  is  not 
bound  to  receive  it,  except  the  Mafter  of  the 
Office,  or  a  Judge,  do  order  him  to  receive  ir, 
or  that  the  matter  be  moved  in  Court,  and  there- 
upon the  Court  do  order  him  to  receive  it,  Mich, 
il  Car.  B.  R.  For  it  may  he  in  fub fiance  a  new  DecU^ 
tion,  and  may  require  a  different  Plea,  which  the 
Mafler  of  the  Office^  or  the  Court  mufi  judge  cf^  and 
not  the  Attornies, 

The  Plaintiff  may  amend  his  Declaration  in 
matter  of  Form,  after  a  general  IlTue  pleaded  be- 
fore Entry,  without  paying  Of. fts,  or  giving  Im- 
parlance :  but  if  he  amend  in  fubflancCj  then  he 
muft  pay  Cofis,  or  give  an  hnpariance  at  his  E'e- 
d:ion,'  a!fo  if  he  amend  in  fubilance  afrer  a  fpcj- 
cial  Plea  pleaded,  then   he  muil  pay  Coits,  al- 
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though  he  would  give  an  Imparlance,  Ter  Magi^ 
firum  Livefay^  &  aliosy  Fa[ck  a  i  Car.  x.  Reg. 

Where  an  Amendment  is  not  fo  great  as  to  de- 
face the  Record,  the  Court  will  give  leave  to 
amend  the  Record  after  the  Entry  upon  payment 
of  Cofts. 

The  PlaintifFin  this  Court  is  bound  by  the  Law 
to  declare  againft    the  Defendant  within    two 
Terms  next  after  his  Commitment,  upon  a  Ha 
he  as  corfm  in  Court  to  the  Plaintiffs  Action  ;  but 
the  Court  upon  the  Defendants  motion  doth  ufu-' 
ally  make  the  Plaintiff  declare  againft  the  Defen- 
dant in  cuftody,  and  if  upon  fuch  Declaration  it 
appears  to  the  Court  that  there  is  no  caufe  to 
give  fpecial  Bail,  then  the  Plaintiff  muft  be  enfor- 
ced to  let  the  Defendant  go  at  large  upon  com- 
mon Bail.  Alfo  if  he  do  not  declare  againft  him 
in  two  Terms  next  after  the  Commitment  the 
Plaintiff  muft  then  take  common  Bail  of  him, 
Mich.  22  Car.  B.R.  and  Mich,  i6$c.  B.  S.    For  it 
jhaH  he  frefumed,  if  there  had  heen  caufe  for  fpecial 
Bail^  the  Tlaintiff  would  not  have  heen  fo  dilatory  in 
his  Proceedings^  and  bejidesy  the  Defendant's  imfrifon^ 
ment  is  made   longer  hy  the  Tlaintiff s  delay  y  and  is 
confiderahle* 

A  Declaration  muft  be  certain,  and  the  Court 
is  not  to  take  things  in  it  by  implication  ,*  an^ 
alfo  if  it  be  not  certain^  the  Defendant  cannot 
make  a  dired  Anfwer  unto  ir,  Mich,  ix  Car.  B.  R. 
and  Tafch.  24 Car.  B-  R,  as  he  cught  to  do;  for  the 
Law  loves  plain  dealings  and  allows  not  of  fuhtil  and 
catching  pie  a  dings » 

The  Plaintiff  is    to  file  his  Declaration  in  the  1 
OfiRce,  and  all  Copies  which  are  made  of  it,  an^ 
the  Record  it  felf  of  the  Caufe  ought  to  be  dired>- 
■ed  and  warranted  by  ir,  12  Car.  B.  R.  For  the  fir  \ 
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ling  cf  it  there  puts  it  into  fafe  HaffJs,  and  makes  tt 
authenticate  and  it  is  the  ground-work  of  the  Caufe  de- 
fending^ and  is  as  the  Ortginial  Writ  is  in  the  Com- 
mon PJeas. 

If  an  Adion  upon  the  Cafe  be  brought  upon 
^n  Affumpfit,  the  Plaintiff  mull  declare  upoii  the 
whole  promife  made,  and  not  upon  part  of  it 
e]fe  the  Plaintiff  upon  the  Trial  will  be  Non- 
fuitj  Michi  12  Car.  B.  R.  For  the  omitti?7g  of  any 
part  of  the  promife  rn ay  alter  the  fromife,  and  make 
the  Cafe  different  from  the  truth  and  reality  cf  ity  as 
it  ovould  ha^us  been  if  the  whole  frcmije  had  Leen 
truly  [et  forth. 

Where  the  Plaintiff  doth  declare  as  Executor, 
or  Adminiftrator,  he  ought  to  fee  forth  the  Pro- 
bate of  the  Will,  and  the  Letters  of  Adminirrra- 
tion  granted  unto  him  in  his  Declaration,  with 
a  profert  in  Curia  cf  them,  otherwife  the  Decla- 
ration is  not  good,  but  the  Defendant  may  de- 
mur upon  it,  MicL  12  Car.  B.  R.  For  -without 
fhewing  them  they  do  nop  entitle  themfelves  to  the  A~ 
Bion  brought^  nor  make  thtmfdves  'Perfons  enabled  by 
Law  to  bring  the  AUion ;  for  it  doth  not  appear  to 
the  Court  that  there  was  fuch  a  Will  wadcf  or  that  there 
were  fuch  Letters  (f  Adminiflraticn  granted^  or  that 
the  Flatntiff's  ate  Executors^  or  Admini^rators  u?ider 
which  Tit^£they  fue. 

But  thisDemurrcr  mufl:  be  Special,  zfide  ante. 
If  a  Declaration  be  defedive  in  matter  of  form 
only,  and  the  Defendant  doth  take  no  exception 
againfl:  it,  but  pleads  to  IfTue,  and  a  Verdtd  is 
thereupon, found  for  the  Plaintiff,  the  Dcjfcndanc 
cannot  afterwards  take  advantage  of  this  defecc 
in  the  Declaration,  for  the  A^itd:  is  helped  by 
the  Verdid  ;  but  if  the  Declaration  be  infuflici- 
€ntin  matter  of  fabflance^  the  Verdidl  will  n^a 
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help  ir,  bat  the  Plaintiff  may  take  the  advantage 
of  the  infufficiency  of  it  after  a  Verdid,  Mich* 
z  I  Car,  B.  R.  For  where  it  is  i^efeBive  in  fuhBancCy 
there  can  be  no  good  Judgment  giveuy  notwithftanding 
the  VerdiS  which  only  finds  matter  of  Fa^y  and  leaves 
the  Law  to  the  Court, 

AH  matters  which  do  lie  in  the  Cognizance  of 
the  Court,  ought  to  be  iet  forth  certainly  in  a 
Declaration,  for  the  Court  is  to  give  Judgment 
upon  the  pleading,  as  it  ftands  plain  and  clear 
before  them,*  but  it  is  not  neceffary  to  let  forth 
certainly  matters  of  Fad  which  are  triable  by  the 
Jury,  Hil  12  Car.  B.  R. 

If  the  Plaintiffs  Attorney  cannot  find  the  De- 
fendants Attorney  to  deliver  a  Declaration  unto 
him,  he  may  file  the  Declaration  in  the  Office, 
and  that  (hall  be  accounted  a  good  delivery  of 
it,  fo  that  if  the  Defendant  do  not  plead  accor- 
ding to  the  Rules  of  the  Court,  Judgment  may 
be  entred  a  gain  ft  him,  Fafch.  i  g  Car.  B.  R*  For 
it  is  intended  that  Attorneys  ought  to  attend  in  the 
Office  J  and  there  to  inform  thcmfelves  in  the  froce€' 
dings  of  their  Clients  Caufes, 

A  thing  chat  is  good  and  warrantable  to  be  put 
ifltoa  Writ,  is  good  and  warrantable  in  a  Decla- 
ration, Trin.  i  J  Car.  B.  R.  For  the  Declaratien  is 
grounded  upon,  and  warranted  by  the  Writ^  and  the% 
Declaration  doth  but  fet  forth  at  large  what  is  fum- 
marily  exfreffed  in  the  Writ, 

If  there  be  words  in  a  Declaration  which  have 
no  ilgfiific.ition,  the  words  (hall  hi  adjudged  to  be 
void  words,  and  (hill  not  hurt  the  Declaration, 
but  the  Declaration  fhall  betaken  asifthofe  words 
were  left  out  of  the  Declaiation,  Hill.  2;  Car. 
ifAi.  and   Pafch.  24  Car.  B.  R.    If  there  be  ether 
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words  fttfficient  in  the  Declaration  to  make  it  a  gnod 
Declaration. 

A  Declaration  in  Englifh  is  not  good  ;  for  all 
Pleadings  in  Law  ought  by  the  Statute  to  be  in 
Latin,  Pafch,  24 Car.  B.  R. 

An  Audita  ejuerela^  and  a  Scire  facias  ^re  in  the 
nature  of  a  Declaration,  TafcL  24  Car.  B.  R.Fcr 
they  do  fet  fo^th  at  large  the  caafe  of  the  Tlaintjff's 
ABiofty  as  a  Declaration  doth. 

Declarations  which  are  grounded  upon  Origi- 
nal Writs,  as  all  Declarations  in  the  Court  f.f 
Common  Fleas  are,  except  where  the  Plaintiff  is  a 
privileged  Perfon  ;  if  they  be  faulty,  they  Ccin- 
not  be  amended  ;  but  a  Declaration  grounded 
upon  a  Bill,  as  the  Declarations  in  the  Courr  of 
the  Queen's  Bench  SLVQ^  is  amendable  if  the  Bill  be 
not  adually  filed;  for  the  Bill  where  ir  15  filed 
is  as  much  a  Record  as  an  Onginal,  Tafch^  24. 
Car.B.  R.  Declaratiens grounded tf^on  Originals,  mufi- 
agree  with  the  Origijials  ;  and  if  they  be  faulty^  it  is 
intended  that  the  Original  upon  which  the  Declaration 
is  grounded  is  alfo  faulty,  and  fo  the  Plaintt^  mi*Jt 
jurchafe  a  new  Original^  but  the  Term  heivg  hut  o?je 
day  in  Law,  the  Court  hath  fower  to  amend  all  thiitr 
Bills  and  Records  the  fame  Term  whereo-f  ihey  fire 
fled. 

If  a  Declaraiion  be  drawn  in  the  Term,  but 
is  not  delivered  to  the  Defendants  Attorney  th^t 
Term,  but  is  delivered  unto  him  before  the  Ef- 
foin-day  of  the  next  Term  after  ;  this  (hall  be 
accounted  for  a  Declaration  of  thatTe.m  when 
it  was  drawn  ,•  the  Elfoin  day  being  the  firft  day 
of  the  fuceedingTerm,  upon  which  day  all  the 
Courts  of  Law  in  fVefrmnjfer-Hall  are  opened, 
and  the  Judges  fit  therein,  at  which  day  the  Party 
may  come  in  and  make  hisexcufe  why  he  cannct 
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appear  precifsly  upon  that  day,  if  he  have  any 
legal  excufe  to  make^  and  this  is  called  anElToin, 
Trin.  24  Car.  B.  R.  For  before  the  Ejfoin  day  ,  the 
'Term  is  not  [aid  to  he  begun  ;  and  before  that  day 
it  cannot  he  kno'ivn  whether  the  Defendant  v^ill  ap- 
pear precifdy  at  the  day  of  the  Return  of  the  Writ^  or 
he  ejj'olned. 

A  Declaration  may  be  filed  in  the  Office  many 
years  after  it  was  firft  drawn,  if  it  appear  that  it 
was  only  the  Attorneys  negle(5t  that  it  was  noc 
filed  as  it  ought  to  have  been,  24Car.  B.  R.  I9 
J  p.  1 6  ^8.  B.  R.  For  thefiU^jg  of  it  is  not  of  the  EJfence 
of  the  Declaration  ;  for  it  is  a  good  Declaration  to  pro* 
ceed  upon  'ivitheut  the  filing  of  it^  and  the  filing  of  it 
is  hut  to  fr  event  fold  PraBife,  and  to  keep  it  upon  Re^ 
cord  to  warrant  the  proceedings. 

If  Bail,  either  general  or  fpecial,  be  filed  for 
the  Defendant,  the  PlaintifFmay  fedente  Curia,  the 
Term  that  the  Bail  is  filed  of,  declare  againft  him 
in  any  other  matter,  befides  the  matter  that  is 
contaired  in  the  Writ,  brought  by  the  Plaintiff 
againii  rhe  Defendant  ;  but  the  fpecial  Bail  are 
not  liable  any  farther  than  to  fuch  particular 
A6"tion  or  Adions  wherein  they  are  Bail,  and  as 
tb  thofe  by  the  by  are  no  more  than  common 
Bail,  iMich.i^C&r.B.  R, 

A  DecU'; ration  delivered  with  an  Imparlanice,  i 
or  LiJo,  is  in  the  langue  and  meaning  of  Actor- 
nie^'^  fuch  a  Declaration  that  is  delivered  with 
leave  for  the  Defendant  to  imparl  until  the  next 
Term,  H/H.  1649.  '^  Febr.  B.  S.  The  words  Li.  lo. 
do  mean  Llcentia  interloquejidi,  ivhich  ts  as  much 
as  to  h^'ve  lice?2cey  or  leave  to  imparl^  or  to  advife 
and  fpeak  with  his  Client  :c'  kno'^  what  he  jhould 
fjead  for  him- 


when  one  is  arrefted  by  a  Latitat,  or  Bill  of 
MMIefex  out  of  this  Court,  he  is  not  faid  to  be 
in  cuftody  of  the  Maifhal  until  he  hath  put  in 
Bail  to  the  Plaintiffs  AcStion,  and  the  Bail  be  filed, 
orelfe  be  taken  by  the  Writ  and  comltted  to  the 
Marfchal  forwant  of  Bail,-  and  if  from  that  time 
the  Plaintiff  do  not  declare  againft  the  Defendant 
in  two  whole  Terms  after,  then  he  muft  accept 
of  common  Bail^  and  difcharge  the  former  Bail, 
Trin,  i65'o..  B.  S.  For  the  Court  will  prefume  his  caufe 
cf  Aition  is  hut  Jmali,  and  recjuires  not  Special  Bail, 
hecaufe  he  is  flack  in  his  proceeding. 

By  Glyn  Chief  Juftice,  7ri».  1658.  If  one  do 
declare  upon  an  Obligation  with  a  hie  in  Curia 
frolat.  And  do  not  (hew  the  Obligatior,  this  is 
not  a  good  Declaration,  and  therefore  atcer  two 
Terms  the  Defendant  if  he  be  in  Cu^odia  may  go 
at  large  upon  common  BaiU  but  the  Defendant 
muft  pray  Oyer  of  it,  elfe  the  Plaintiff  is  not  bound 
to  Ihew  it. 

Anciently  all  Deeds  pleaded  were  adually 
brought  into  Court,  and  left  in  the  Hands  of  the 
Secondary. 

The  Plaintiffs  Attorney  is  not  bound  to  give 
a  Copy  of  the  Declaration  againfi:  the  Defendant, 
to  the  Defendant's  Attorney,  1 5  ISlov,  i65'o.  B.  S. 
For  the  Defendant's  Attorney  may  take  a  Copy  of  it 
6ut  of  the  Office  where  the  Declaration  is  filed  *  yet 
''they  ufuaUy  do  it^  and  it  is  accounted  fair  VraBice  to 
do  it. 

By  Glyn  Chief  Jaftice,  Mich.  1658.  Upon  a  mo- 
tion in  Arreft  of  Judgment,  a  Declaration  in  an 
Adion  of  Trefpafs,  ejuare  vi  d^  armls  is  not  gocd 
with  a  cfuod  cunh&c.  hecaufe  there  is  no  abfolute 
affirmation  oftheTrefpafs^  but  only  by  inference; 
but  an  Adion  upon  the  Cafe  is  good  enough ;  the 
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realbn  is,  Becaufe  in  a  Trefpafs  Vi  &  armis  a  Fine  is 
to  be  f  aid  to  the  King^  by  the  Varty^  for  breach  of  the 
Teace^  and  therefore  the  Tref^afs  mu(t  be  fofitively 
averred,  but  in  the  later  cafe  damages  are  only  to  be 
rucvered,  and  the  Defendant  amerced. 

Ic  is  not  neceffary  for  the  Plaiatiffs  Attorney  to 
fee  his  Hand  unto  the  Declaration,  which  he  deli- 
vers to  the  Defendants  Attorney  ;  but  the  Defen- 
dants Attorney  muft  receive  ic  without  his  Hand 
fet  to  ic,  if  he  know  him  to  be  the  Attorney  in 
theCaufe,  28  Nov.  i6j:o.  B,S, 

And  by  a  late  Rule  he  is  obliged  to  pay  for 
it,  &c,  as  in  the  Common  Pleas  is  ufed. 

If  one  be  in  cuftody  of  the  Marflial  of  this 
Court,  any  Pcrfon  may  put  in  a  Declaration  a- 
gainft  him,  and  the  Declaration  fo  put  in  is  a  good 
Declaration,  and  die  Party  muft  plead  unto  it, 
Although  he  be  illegally  in  cuftody,  for  the  Court 
will  nor  trouble  themfelves  to  enquire  how  the 
Party  came  into  Prifon,  PaJcL  i6^z,  B.  S.  For 
when  he  is  found  in  cuftody  he  is  bgund  to  anfwer  every 
ones  Suit. 

If  a  Prifoner  be  brought  into  the  Court  of  th^ 
Queens  Bench  by  a  Writ  of  Habeas  corpus  to  anfwer 
a  Suit  there  depending  againft  him,  a  Stranger 
cannot  declare  againft  him  there  upon  the  by, 
until  he  be  in  cuftody  of  the  Marfhal  ,•  but  he 
that  bfoLight  the  Prifoner  thither  by  the  Habeas 
corpus,  may  declare  agaiiift  the  Prifoner  in  Coui't 
before  he  is  larned  over  in  cuftody  to  the  Mar- 
ihal,  Pafch.'i6$i.  B.  S.  For  the  very  iVrit  ^/Habeas 
corpus  was  to  bring  him  into  CGurt  to  anfwer  to  the 
Tarty  I  hut  a  Stranger  to  the  Writ  cannot  take  notice 
of  his  being  in  Court ,  but  he  may  take  notice  when  he 
js  in  cujiody^  though  it  be  at  the  Suit  of  another^  and 
Usedi  net  to  take  (^ut  Prccefs  againft  him* 
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In  the  Cafe  oi  Cutler  and  CutUr^  McL  165:8.  It 
was  held  by  the  Court,  That  where  one  may 
declare  by  the  Common  Law,  there  he  (hall  not 
declare  upon  a  fpecial  Cuftom,  becaufe  the  Com- 
mon Law  is  to  be  preferred;  and  therefore  if  the 
PlaintiflF  do  declare  otherwife  the  Declaration  is 
not  good,  if  the  Defendant  will  demur  to  it;  but 
if  he  wave  his  Advantage,  and  plead  to  liTue, 
and  a  Verdid  is  found  for  the  Plaintiff,  he  (hall 
npt  move  this  matter  in  Arreft  of  Judgment. 

One  ought  not  to  declare  againft  the  Defen- 
dant in  this  Court  until  his  Bail  b^  filed  j  for  be- 
fore it  be  filed,  he  is  not  in  cufiodia^  as  he  is  by 
his  Bail,  when  Bail  is  put  in  ;  By  /SIo^ Chief  Juftice, 
Tajch.  1651.  B.  S.  That  is,  if  he  Jo  put  in  Bail;  but 
if  notf  but  is  turned  over  to  the  Marjcbal^  he  may  de- 
^lare  again(t  him  in  cuftodiji. 

But  if  an  Attorney,  either  of  this  Court  or  of 
the  Common  Pleas^  undertake  to  file  common 
Bail,  and  doth  not,  this  Comt  will  compel  him 
to  do  it,  or  commit  him  ,•  likewife  where  an  At- 
torney undertakes  to  file  a  common  Bail,  and 
doth  not,  in  this  cafe  thePlaintiif  is  not  obliged 
to  file  his  Bill  before  the  EfToin  day  of  the  next 
Term,  but  his  way  muft  be  to  fummon  the  At- 
torney who  undertook  to  filQ  the  Bail  before  a 
Judge,  who  will  compel  him  to  file  his  Bail,  and 
as  ibon  as  that  is  done  to  deliver  him  a  Declara- 
tion, and  give  Rules  to  plead  prelently,-  for  un^ 
til  Bail  he  filed  the  Defendant  is  not  in  Comt. 

Vide  ante  Tit,  Bailf  and  'vide  InHru^h  Clericalis, 
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TH  E  word  forisfaeeret  may  create  a  Duty^ 
HiL  1 1  Car.  B.  R.  For  the  Tarty  to  whom  a 
thing  is  forfeited  hath  an  tnterefi  in  the  thing  forfeited^ 
before  he  recovers  it. 

Any  thing  that  is  known  to  be  due  by  Law. 
and  thereby  recoverable,  is  a  Duty  before  it  is 
recovered,  becaufe  the  Party  to  whom  it  is  due 
hath  a  power  to  recover  it,  from  him  from  whom 
it  is  due. 

WHere  the  Plaintiff  (hall  have  no  more  Cofts 
than  Damages,  unlefs  the  Jury  finds  more 
than  40  /.  in  A6lions  of  Trefpafs,  and  A(5tion5 
upon  the  Cafe  for  words.    See  tit,  Cofis, 

Damages  ought  not  to  be  given  for  that  which 
IS  not  contained  in  the  Plaintiff's  Declaration ;  or    j 
for  that  which  is  immaterially  alledged,oragainflr   | 
Law ;  but  only  for  that  which  is  materially  al- 
I edged,  and  fct  forth  in  the  Declaration,  Hill, 
zi  Car.  B.  R.  &  2^  Car.  B.  R.  For  the  Law  v^illnet 
repair  any  one  for  fuch  Damages  due  to  him^  as  he  com- 
plains  not  for^  and  in  fuch  manner  as  the  Law  direEls  ;  ^ 
for  the  Laiv  doth  not  only  jhew  every  Man  7vhat  is  his 
righty  hut  doth  al/o  point  out  the  way  how  to  recover 
mes  right  if  it  be  detained. 

Where  a  Trefpafs  for  which  an  k&\on  is 
brought  is  entire  ,  and  not  feveral  TrefpafTes, 
there  ought  not  to  be  feveral  Damages  given  a- 
gainft  the  Defendant,  Mich.  21  Car.  B.  R.  For 
the  Trefpafs  heing  hut  one^  the  Damages  growing  there- 
ufon  fimU  not  he  faid  to  be  feveral  Damages^  and  fo 
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ought  not  to  he  divided^    Sir  John  Heydon's  Cafe^ 
II  Rep.  5,6. 

In  Trefpafs  agalnft  divers  Defendant,  they 
plead  Not  guilty  feverally,  the  Jury  finds  them 
all  guilty,  the  Jury  muft  affefs  the  Damages 
jointly,  becaufe  it  is  but  one  entire  Trefpafs,  and 
fo  alfo  made  by  the  Plaintiffs  Writ  and  Count, 
Ibid. 

But  in  Trefpafs  againfl  two,  the  Jury  finds  one 
Guilty  at  one  time  and  the  other  at  another , 
there  feveral  Damages  may  be  affefi: ;  but  if  the 
Plaintiff  himfelF  confefs  that  they  committed  the 
Trefpafs  feverally  ,  there  the  Writ  fhall  abate. 
Ibid, 

In  Trefpafs  againfl  two,  one  appears,  againfl 
whom  the  Plaintiff  declares,  then  he  pleads,  and 
is  found  Guilty,  and  Damages  againft  him  ; 
afterwards  the  other  comes  and  Pleads  and  is 
found  Guilty  ,•  the  Defendant  who  pleaded  lail 
fliall  be  charged  with  the  Damages  rax't  by  the 
firfi:  Enquefl,*  for  the  Trefpafs  which  the  Plaintiff 
had  made  joint  by  his  Writ  and  Count,  and  made 
to  be  at  one  ttlne,  cannot  be  fevered  by  the  Jury, 
if  they  find  the  Trefpafs  to  be  committed  all  at 
one  time^  Ibid. 

Where  one  joint  Action  of  Trefpafs  is  brought 
for  two  feveral  Trefpaffes^  and  the  TrefpafFes  are 
found  feverally,  the  Damages  may  be  feveral,  for 
the  Damages  are  to  be  according  to  the  finding 
of  the  Jury ;  but  if  one  A6lion  of  Trefpafs  be 
brought  againfl  three  Trefpaffers,  and  two  of  the 
Trefpaflers  againfl  whom  the  Adion  is  broughc 
be  found  Guilty ,  and  the  third  is  found  Not 
Guilty,  there  the  Damages  may  notwithflanding 
3e  entire,  Mich.  21  Car,  B,  R.  For  the  Trefpafs  is 
ht  one  joint  Trefpafs^  though   tbi  APiion  be  brought 
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sgainfi  dimn  Verfens ;  hut  in  the  former  Cafe  there 
Are  [everal  TrefpaJJes  found,  and  [o  the  Damages  may 
h  feveraly  though  the  A^lon  he  a  joint  A^ion^ 

\^  an  Adion  of  Trefpafs  be  brought  againft  two 
Be^bndants,  and  one  of  them  is  found  Guilty  by 
hlmfelf,  and  the  other  by  himfelf,  and  Damages 
are  feverally  alTefi-,  yet  the  Coftsfliall  be  jointly 
«ax%  Pilfold'sCak,  10  Rep,  iij.a. 

In  Trefpafs  or  Affault  and  Battery  againft  two 
if  one  Plead  to  IflTue  and  the  other  Demurr- 
yet  the  Damages  fhall  be  affeffed  intireiy  againft 
both  of  themj  %  Saund.i6, 

In  an  Adion  in  which  Damages  are  to  be  re- 
coveredj   the  Damages  are   divifible,    2  Saund. 

In  an  Adion  upon  the  Cale^  the  Jary  may  find 
lefs  Damages  than  the  Plaintiif  lays  in  his  Decla- 
ratmn ;  bat  they  cannot  find  more  than  is  laid  in  ,< 
the  Declaration  •  if  they  do,  it  is  Error,  Mick^^ 
2^  Car.  B,  R.  For  the  Law  prefunses  that  the 
flaintiff  doth  hefi  know  how  much  he  is  damnified 
hy  the  Defendant  \  and  thefore,  though  it  may  he^ 
the  Tlaintiff  will  pretend  he  is  more  damnified  than 
in  truth  be  is  •  {as  is  often  done)  yet  it  fhall  not  he 
pre/umed  that  the  Plaintiff  will  fay  he  is  lefs  damnified 
hy  the  Defendant,  than  it  truth  he  is  ;  and  therefore 
for  the  Jury  to  give  more  Damages  than  the  Plaintiff 
declares  upon,  would  be  unreafonahley  which  the  Law 
will  not  J  tiff er. 

If  a  Declaration  be  in  Cafe  orTrefpafi^  8cc.  ad 
damnum  20  I,  and  the  Jury  find  20  /.  Damages, 
and  the  Mafter  taxeth  10  /.  Coft,  which  makes 
Zo  L  and  upon  entring  up  of  the  Judgment  it  isf 
faid  cfu/e  ejuidem  damna  in  toto  fe  attingunt  ad  tri^ 
gintalibras^  yet  here  it  is  good  enough,  becaufe 
the  Jury  have  found  no  more  Damages  than  the 

Plaintiff 


* 


Plaitiffdeclared  for,  the  other  is  encreafe  of  Coils 
given  by  the  Court. 

Double  Damages  given  for  one  and  the  fame 
Trefpafs,  are  not  well  given,  Jl^/i:/&.  22  Car.  B,R. 
For  the  La'W  ufes  to  fr^fortion  ths  amends  or  fatisfa- 
Elion  for  an  injury  done^  according  to  the  lofs  v^hkh 
the  Fartj  to  wb^m  the  injury  is  done^  doth  recive  hj  the 
Injury  J  and  the  Jury  ought  not  to  alter  the  Law  hy 
\heir  Verdiit, 

Upon  a  Judgment  given  upon  a  Demurrer,  up- 
on an  Adion  of  the  Cafe,  the  Court  is  not  to 
iffefsthe  Damage?,  but  the  Jury  is  to  do  it,  Mkb, 
11.  Car.  B,  R.  For  the  Oiurt  gives  the  Judgment  uf^n 
^he  matter  in  Law^  hut  the  Damages  are  to  he  given 
Hpon  confideration  of  the  matter  of  Fa^^  vjhicb  ts  frt)- 
^er  only  for  the  Jury  to  enquire  of^  and  is  left  to  them 
•^  ^Jf^f^9  ^  ^^^  ^^'^  ^^  determined. 

In  an  Aflize  the  Jury  ought  to  give  Damages 
For  the  value  of  the  Land  to  the  time  of  the  Re- 
:overy  pending  the  Suit,  becaufe  there  is  no  re* 
medy  over  to  recover  the  Damages ^  (becaufe 
ttiere  the  Land  it  felf  is  recovered)  but  in  Eje^li" 
me  firmly  the  poffeffion  is  only  recovered;  but 
fmall  Damages  are  to  be  given,  Tafch.  2^  Car.  B. 
R.  for  there  either  the  Plaintiff  or  Leffor  may 
bring  an  A(9:ion  of  Trefpafs  and  recover  the 
mefne  Profits  from  the  time  of  the  Demife  laid  in 
the  Declaration. 

^  Upon  a  Demurrer  to  an  evidence,  the  Court 
did  dired  the  Jury,  who  fhould  have  tried  the  If- 
fue,  if  the  Demurrer  had  not  been  to  find  Dama- 
ges for  the  Plaintiff,  if  upon  arguing  the  Demur- 
rer the  Court  lliouki  give  Judgment  for  him, 
Tafch,  2%  Car.  B,  R.  For  the  Jury  may  confider  of  the 
matter  of  FaB  7vhtch  ^culd  have  been  tryed^  if  the  e- 
vidence  had  nQt  heeri  demurred  u^to^  mt7vithfianding 
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the  Demurrer^  which  only  concerns  the  matter  in  LaiiP^ 
and  may  find  Damages  accordingly. 

Where  Damages  are  found  feverallyjthe  Plain- 
tiff may  relinquiflipart  of  the  Damages,  and  enter 
bis  Judgment  for  the  reft^  HiU,  2^  Car.  B.R.  But 
'ivhere  the  Damages  are  entire  he  may  do  it  without 
leave  of  the  Courts  Tajch*  24  Car.  B.  R.  and  1 9  Afo 
1648. 

In  Trefpafs  the  PlaintifF  declares  ad  damnum 
40  /.  the  Jury  find  49  /.  Damages,  and  20  j.  for 
Cofts,  whereupon  at  the  day  in  Bank  the  Piainff 
remits  9  /.  parcel  of  the  49"  /.  affeft  by  thq  Jury 
for  his  Damages,  and  prayed  Judgment  for  the 
40  /.  with  encreafe  ol^  Cofts^  and  he  had  9  /.  de- 
incremento  added  by  the  Court,  which  in  toto  a- 
mounted  to  50  /.  and  had  his  Judgment  according^* 
ly^  and  upon  a  Writ  of  Error  it  was  infifted  up 
on  for  Error,  that  the  Damages  and  Cofts  toge- 
ther amounted  to  more  than  the  Damages  aU 
ledged  in  the  Declaration^  and  that  9ni[a  &  cuftu" 
gia  were  included  within  the  word  Damages} 
but  the  Court  notwithftanding  affirmed  the  Judg- 
ment, which  fee  at  large^  Pilford's  C2Lk,  10  Rep. 
109.  h.  llo. 

Where  an  AAion  is  brought  for  two  feveral 
caufes  of  Action,  and  entire  Damages  are  given 
upon  a  Verdi^l,  here  the  whole  Verdid  is  void^^ 
becaufe  the  Jury  hath  given  Damages  as  well  for 
what  is  not  Adionable  as  for  what  is. 

Where  a  Debt  is  fued  for,  it  doth  appear  cer- 
tainly to  the  Court  what  it  is,  and  if  the  Plaintiff 
recovers,  the  Jury  doalfefsfome  fmall  Damages, 
commonly  11  d.  and  the  Mafter  taxeth  the  Colls 
which  is  added  to  the  12  d,  and  called  Damagesi 
but  in  Adions  upon  the  Cafe  where  Damages  are' 
uncertain,  there  it  is  left  to  the  Jury  to  enquire 
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)f  and  to  tax  them^  but  the  Mailer  afterwards 
axeth  the  Cofts,  Trin,  24  Car.  B.  R. 

A  Writ  of  Enquir}'  of  Damages  in  a  Caufe  try- 
;d  in  the  Marfhal's  Court,  or  any  other  inferior 
I^ourt,  may  be  executed  by  the  Judges  in  the 
2ourt  there. 

Greater  Gofts  may  be  given  in  fome  Cafes  than 
:he  Damages  laid  in  the  Declaration,  Trin.  24  Car. 
B.  R'  For  the  Pladntiffs  Declaration  is  only  for  the 
Damages  due  unto  him,  hy  reafon  of  the  injury  done 
him  hy  the  Defendant ;  hut  the  Cofts  are  given  in  re- 
ffeB  of  the  Plaintiffs  expences  in  his  Suit  to  recover  the 
Damages^  which  may  perchance  he  far  more  than  his 
Damages  fuffered  hy  the  Defendant. 

In  Cafe  of  aj  Maheim  the  Court  may  upon 
a  view  of  the  Fad  encreafe  the  Damages  given 
by  the  Jury,  if  they  think  fie.         / 

In  a  Replevin  brought,  and  a  fpecial  Verdid 
thereupon  found,  Cofts  and  Damages  fhali  be 
given  on  either  fide,  according  as  the  Iffue  (hall 
be  found  upon  the  determination  of  the  matter 
in  Law. 

See  before  Demurrer  and  Avowry. 

If  a  Judgment  be  given  upon  a  l^ihil  dick,  in 
an  Adion  of  Debt  brought  in  this  Court  or  the 
Common  Pleas-,  fuch  Court  will  give  Cofts  and 
Damages,  and  fo  it  is  uled  to  be  done  in  infe- 
rior Courts,  Trin.  24  Car,  B.  R.  It  is  fo  in  this 
Court  alfo. 

IfanAdion  be  brought,  and  the  Defendant 
'pleads,  and  gives  a  Rule  for  the  Plaintiff  to  reply 
to  his  Piea,  and  the  Plaintiff  will  not  reply  to 
ithe  Dcfendant*s  Plea,  but  becomes  Kon-fuit  for 
want  of  a  Replication,  he  (hall  pay  the  Defen- 
dant Cofts  for  his  falfe  vexation  cf  him,  by  the 
Statute  of  aJuc^  ^,  andupn  very  good  reafon  ^  For 
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it  (hall  he  intended^  that  if  he  had  had  good  cauje  of 
Attton  againfi  the  Defendant,  he  would  not  have  he^ 
come  Non-fnitt  but  would  have  gone  to  a  Trial, 

Where  the  IITue  is  entred,  then  after  one  de 
fault  made  by  the  Plaintiff,  the  Defendant  may 
give  a  Rule  to  try  it  by  Trovifo^  and  he  may  then 
make  up  the  Record,  and  try  it  as  if  the  Plaintiff 
had  proceeded  of  his  own  inclinations^  and  fuch 
Trial  is  faid  to  be  a  Trial  by  Pro'vifo^  becaufe  iri 
the  Writ  of  Dijiringas  Juratorum  there  is  includ- 
ed this  Clauie^  Frovifo  femper  quod  fi  duo  hrevia 
tihi  venerint  unum  tamen  eorund,  exe quarts. 

When  a  Judgment  is  given  by  default  in  art 
AcSfcion  of  Debt,  then  the  Court  doth  affefs  the 
Damages,  and  not  the  Jury,  Mich,  1649.  B.  R* 
For  there  is  no  IJfue  tried  by  the  Juryy  and  fo  they 
cannot  affefs  Dawages,  and  yet  it  is  not  reafon  but 
that  the  Vlaintiff  jhould  have  his  Damages  which  are 
in  effeB  confeffed  by  the  Defendant^  by  fuffering  a 
Judgment  by  default  to  be  againfi  him* 

In  Debt  upon  a  Bill  Obligatory,  if  the  Plaintiff 
had  Judgment  by  default,  or  confeflion  thecourfc 
of  B,  R.  and  C.  B.  is  to  tax  the  Damages  occon^e 
deteHtionis  debits^  as  well  as  the  Cofts  of  Suit  if  the 
Plaintiff  aflent,  but  if  the  Plaintiff  Will  not  af- 
fent  he  fhall  have  a  Writ  of  Enquiry  of  Dam- 
ages occafione detention  dehiti  iU\  if  he  bemindedil 
but  it  is  in  the  Eledion  of  the  Plaintiff  and  not  of 
the  Defendant^  and  the  intereft  may  be  included 
in  the  Damages,  1  Saund.  107. 

If  an  Action  of  Trefpafs  be  brought  again  ft 
divers  Perfons,  and  fome  of  them  plead  to  iifue, 
and  others  do  nor,  and  the  Iffue  is  found  for  the 
Plaintiff,  the  Jury  fliall  alTefs  Damages  as  well 
upon  the  Ifllie  as  upon  the  Inquiry  cf  Damages  ; 
Mich.  1649.  B,  S.  For  the  Trefpafs  is  found  and  ce?t* 
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fejjedi  and  that  the  Tlaintijf  was  damfntfied  fo  much 
hy  reafon  thereof. 

Where  the  Jury  that  tries  the  Iffue  ought  to 
inquire  of  Damages  upon  the  Demurrer  alfoi 
2  Saund.  16. 

Where  a  Judgment  is  entred  up  only  for  Da- 
mages, and  it  is  not  expreffed  to  be  tarn  fro  dam- 
nis  quam  pro  mifii  ^  cufiagHs^  this  is  erroneous  -, 
for  it  doth  not  appear  by  the  Record  for  what 
the  Damages  are  affeffed^  as  it  ought  to  do,  HilL 
1649.  3^  J^^'  ^'^'  V or  Records  ought  to  he  certain^ 
and  not  ambiguous^  wkerehy  either  the  Court  may  be 
inveigled  or  any  Tarty  prejudiced  thereby, 

Aii  Cofts  in  Replevin  and  Avowry  are  given 
ex  ajjenfu  fartium,  (that  is)  by  the  confent  of  the 
Plaintiff,  if  they  are  taxed  for  the  Plaintiff,  and 
of  the  Avowant,  if  they  were  taxed  for  the- 
Avowant.  J5/ Woodward  Clark,  Hill^i6^().  4.  Fe- 
hruarij^  B,  S,  Qu.  jinte  Tit.  Avowry. 

Aitb  in  all  other  Adions  where  Cofls  are  given, 
they  are  given  ex  ajfenfu  of  the  PiaintiiE 

Where  Cofts  are  raxed  after  a  Verdid,  it  is  faid 
in  the  Judgment  ex  ajjenfu  ejuer.  de  incremento  adju- 
dicate Where  it  is  not  after  a  Verdid  it  is  only 
faid  ex  ajfenfufuo  adjudicat. 

When  one  fues  in  forma  pauperis,  if  the  Caufe 
goes  againft  him,  yet  he  ihali  pay  no  Cofts,  if 
he  were  admitted  to  fue  in  forma  pauperis,  before 
the  Suit  began  ;  for  it  fhall  be  intended  by  his 
admiffion  to  fue  in  forma  pauperis  before  his  Suit 
commenced,  that  he  was  not  able  to  pay  Cofts  ; 
but  if  he  were  admitted  to  fue  in  forma  pauperis, 
pendente  lite,  (that  is^  whilft  the  Suit  depended, 
he  ihall  pay  Cofts  ,^  for  it  may  be  he  was  able  to 
pay  Cofts  when  he  began  hisSuif,  and  Coft.  have 
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relation  to  the  whole  Suit.  See  the  Statute  25 
H.  8.  cap.  17.  By  Roll  Chief  Juftice^  who  faid.  It 
bad  been  fo  {anciently)  held  and  ruled^  1 6  Nov,  165' o. 
B,  S.  But  Qu.  "ii^hat  Cofis,  whether  the  CoBs  of  the 
whole  Suit,  or  only  with  relation  from  the  time  he 
commenced  his  Suit,  to  the  time  be  was  admitted  to 
fue  in  forma  Pauperies. 

In  a  Writ  of  Dower,  if  the  Plaintiff  recover, 
and  yet  doth  not  defire  a  Writ  of  Enquiry  ol 
Damages  to  recover  the  Damages,  the  Court 
may  tax  the  Damages,  5  Feb.  1650.  B*  S,  To  a- 
'Void  Charges^  and  this  is  in  favour  of  Dower. 

The  Plaintiffs  in  real  Anions  do  not  alledge 
any  Damages  in  their  Counts,  becaufe  they  arc 
to  recover  Damages  pending  the  Writ,*  but  in 
perfonal  Actions  they  count  ad  damnum^  be- 
catle  they  recover  Damages  only  for  the  Tort 
committed  before  the  Writ  brought,  VilfoWs  Cafe, 
10  Reff.  Ill,  a. 

The  Court  may  encreafe  the  Damages  which 
are  found  by  the  Jury,   upon  a  Writ  of  Enquiry 
of  Damages,  in  an  Adion  of  Aifault,  Battery  and 
Wounding,  if  they  fee  caufe  upon  the  view  oi 
the  Party  that  was  beaten  and  wounded,   Trin 
16  J  I.  B.S.   This  was  done  in  the  Cafe  Davis  Thin- 
tifff  and  the  Lord  Foliot  Defendant ;  for  of  fucb  a 
matter  of  FaB  the  Court  is  as  well  able  to  judge  as  aS 
Jury^  and  jliall    be  judged  to  be    as   indifferent   be^ 
twixt  the  Parties, 

The  Court  will  not  compel  the  Party  that  is 
Non  fuit  in  a  Caufe  to  pay  hisjCofts  upon  the  Non- 
fuit  ;  but  if  the  Party  will  not  pay  them  when 
they  are  taxed,  and  hecommenceth  his  Suit  again,. 
this  Court  will  ftay  his  Proceedings  in  his  Suit 
nmn  he  have  paid  them,  Fafch.  1652.  B.  S,  For  if 
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they  fljould  fuffer  if,  this  would  encourage  Men  to  be 
'vexatious. 

So  likewife  where  a  Plaintiff  is  Non-fuited  in 
the  Common  Pleas^  and  brings  his  A6lion  again 
in  this  Court,  this  Court  will  ftay  the  Proceedings 
here  until  the  Cofts  in  the  Common  Fleas  are 
paid  ;  and  the  Common  fleas  will  do  the  fame  for 
this  Court. 

After  Judgment  is  given  in  a  Cauie  depending 

in  this  Court,  this  Court  cannot  make  a  Rule  for 

I  the  payment   of  the  Cofts  which  were  expended 

inp'^ofecuting  the  Suit,  by  Ro// Chief  Juft ice,  1655-. 

JB*  S.   For  after  Judgment  the  Parties  are  cut  of  Court, 

1  for  the  Cauje  is  determined. 

Damages  at  the  end  of  a  Plea  or  Count  miP 
caft  to  more  than  the  particulars  amount,  good 
after  Verdid,  if  the  Jury  give  no  more  than  the 
particulars  amount  to,  i  Lev.  58. 

Declaration  concludes  fet.  judicium  &  deVttum 
omitting  damfna  ;  the  Court  gives  Damages   alio 
as  incident,  and  included  in  thQ  pettt  judicium,  but 
lit  is  ill  upon  a  Special  Demurrer,  Id,  122,  27^, 

When  Damages  (hall  be  in  a  prohibition,  5 
Lev,  3  5:1.  See  after. 

Double  for  (iiing  in  the  Admiralty  againft  the 
Statute,  Id.  '^)i. 

For  Damages  in  IVarrantia  Chart a-^  Id.  52,2. 
Where  the  Prayer  of  Damages  is  only  maaer  of 
form 5  I  Saund.  98. 

Where  two  breaches  are  affignedj  and  part  of 
tthe  matter  of  one  breach,  is  compehended  under 
khe  other  breach,  and  Damages  are  affefTed  in- 
tirely,  Judgment  (hall  be  ftaisdj  1^.154,  15J. 

0.2.  In 
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In  an  Adion  upon  the  Cafe ,  where  Danni- 
ges  are  to  be  recovered^  the  Damages  are  di- 
vifible,  and  may  be  proportioned  according  to  the 
wrong.  Id.i6S. 

Where  the  Plaintiff  declared  for  proctiring  the 
departure  of  his  Apprentice,  and  for  lofing  of  his 
Service  per  totum  rejiduum  Termini  of  his  Appren-5 
tice  (hip,  and  the  Jury  had  affefied  Damages  ge- 
nerally. Judgment  was  arrefted^  for  that  it  ap- 
peared that  the  fald  Term  was  not  expired,  2 
Saund*  1 70,  171. 

Where  the  Jury  find  the  IfTue  for  the  Plaintiff 
they  ought  10  aifefs  the  Damages,  altho'  the  Plain- 
tiff had  alledged  them  in  his  Declaration,  Uem^^ 

And  when  Damages  are  aflefled  generally,  it 
fliall  be  intended  that  they  were  affeffed  accor- 
ding to  theDecIaration,  Ji'///. 

That  Damiges  ought  to  be  taxed  for  the  time 
paffcd  before  the  exhibiting  the  Bill  or  Wri« 
only,  and  not  until  the  Verdid  rendred,  Ib'td. 

In  Detinue,  the  omiffion  of  the  value  of  the- 
Charters  in  the  VerdiA,  may  be  fupplicd  by  a 
Writ  of  Inquiry,  Rajm.  124. 

In  an  Attachment  on  a  Prohibition,  where 
Damages  are  given  for  the  Plaintiff,  there  he 
ought  to  lay  a  Vifne,  where  the  Suit  io  the  Ec^ 
clefiaftical  Court  was,  otherwife  the  want  of  a 
Vifne  hurts  not.  Id.  587,  ^88. 

See  more  in  the  three  Tables  to  Kek  Rep. 

No  other  Cods  or  Damages  (hall  be  given  upoa 
a  Recovery,  in  an  A£Hon  brought  upon  the  Sta- 
rnre  of  z  Ed  6.  for  not  fetting  forth  of  Tithes^ 
thai  the  Damages  which  are  expreffed  in  the  Sta- 
tute, wiiich  is  treble  Damages,  1655.  B.S   For  the 
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courfe  of  the  Common  Law  in  [ucb  Cafe  is  altered  by 
theStatutCy  and  it  (hall  be  intended  that  the  Plaintiff 
hath  better  fatisfaBion  thereby ;  and  the  Statute  is  to 
be  followed. 

At  the  Common  Law  before  the  Statute  of 
Gloc,  6  E,  li  chapi  i.  a  Man  fliould  not  recover 
Damages  in  any  real  Adion,  but  in  raixt  and 
perfonal  Adions  he  fhould  5  But  now  in  all  Cafes 
where  a  Man  recovers  Damages  he  recovers  his 
Coftsalfo*  and  alfo  in  all  Cafes  where  a  Man 
either  before  or  by  the  fame  Statute  did  not  re- 
cover Damages;  fo  after  that  Statute  where  ano- 
ther Statute  in  a  new  Cafe  (hall  give  Damages 
either  fingle,  double  or  treble,  ther^:  the  Plain- 
tiff liall  not  recover  Cofts,  becaufe  it  is  an  Ad 
of  Creation  which  gives  the  Plaintiff  a  Recom- 
pence  where  he  had  none  before ;  but  it  is 
otherwife  where'  it  is  an  additional  Ad,  viz,'  by 
adding  a  greater  recompence  and  fatisfadion 
than  was  given  before  this  Ad^  Pilford's  Cafe, 
10  Rep.  1 10.  a» 

By  Gljn  Chief  Juflice  in  a  Trial  at  the  Bar  , 
Hill.  165-6.  B,  S.  between  Wood  and  Jonfion^  If 
an  Adion  be  brought  for  words  fpoken  at  three 
feveral  times^  the  Jury  may  give  Damages  for 
the.fpeaking  of  them  at  one  of  thofe  times,*  for 
the  Plaintiff  may  have  three  feverai  Adicns  for 
them. 


Q  3  Deptit(ei?> 
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THE  Common  Law  doth  in  many  Cafes  take 
notice  of  Deputies,  but  it  doth  never  take 
notice  of  Under-deputies ;  for  a  Deputy  is  but  a 
PeiTon  authorized,  who  cannot  authorize  ano- 
ther^  Trw.  29  Car.  R.  Rt  At  of  the  Under- fijerift 
who  is  hut  the  Sheriffs  Deputy,  Sub- Almoner ^  or  De^ 
"puty- Almoner  ^  for  in  many  Cafes  an  Officer  may  hy 
Law  make  a  Deputy ;  hut  a  Deputy  hath  no  power 
to  depute  another  under  him;  for  the  fa7ne  reafon  the 
Deputy  of  a  Deputy  might  make  4  Deputy^  &  fie  in 
infinicum,  which  would  he  'very  mifchievous. 

The  King  by  his  fpecial  CommiflSon  (not  an 
Efcheacor  )  may  make  Deputy  Efcheators,  to 
find  an  Office,  after  the  Death  of  an  Honoura- 
ble Perfon,  Tafch.  14  Car,  B.  R.  As  of  a  Duke^ 
Early  Marcjuefs,  Vijcount^  Baron,  &C.  Qci.  Whe- 
ther in  fome  fpecial  Caje  he  may  not  do  it  after  the 
Death  of  one  that  is  not  of  the  Nohility ;  it  feems 
he  may  ,  and  there  is  no  prejudice  to  any  hy  do^  \ 
ing  it. 

A  Coroner  cannot  make  a  Deputy^  it  being  a 
Judicial  Office. 

Any  Clerk  ofthe  -Sheriffs  appointments  is  fa  to 
return  Tales,  &c,  i  Keh.  357.  P/.  48,  c^r.  \ 


Default. 


BEforc  a  Verdict  is   taken   by  Default,    the  i 
C^yer^of  the  Court  doth  call  the  Defendant  I 
tliree  times ;  and  then   if  the   Party  do  not  ap- 
p-^^ar,    die  Plaintiii's  Counfei  doth  pray  that  the 

•  Enqueft  I 


Enqueft  may  be  taken  by  default^  Hili,  21  Car.B' 
R.  He  is  called  three  times  to  Jhew  if  he  hath  any  chaU 
lenge  to  the  Juror s,  and  if  he  doth  not  appear  upon 
the  Clerks  callings  then  the  Capiatur  per  defalt,  ia 
endorfed  on  the  hack  of  the  Panel, 
See  the  three  Tables  to  Kebles  Rep, 

BzbU 

AN  Ac5i:ion  of  Debt  doth  lie  agalnft  the  Huf- 
band  for  Goods  which  were  delivered  as 
fold  unto  the  Wife,  if  they  came  to  the  ufe  of 
the  Husband,  Hill,  21  Car,  B,  R.  ^nd  the  Husband 
and  the  Wife  are  htit  one  Ferfon  in  Lawy  and  the  Law 
intends  that  a  Man  hath  the  Governnsent  of  his 
Wifey  and  that  the  Wife  doth  not  any  thing  without 
the  leave  of  her  Huushand^  hut  by  his  dire^ion  er 
licencet  and  for  his  goody  though  it  too  often  falls 
out  otherwife ,  to  the  great  prejudice  of  the  Huf 
hand. 

If  there  be  an  Erroneous  Judgment  given  for 
the  Plaintiff  in  a  peffonal  Adion  in  the  Common 
Tleasy  and  thereupon  he  brings  an  A6lion  of 
Debt  againft  the  Defendant  upon  the  Erroneous 
Judgment  in  this  Court,  if  the  Record  be  remo- 
ved out  of  the  Common  Pleas  into  this  Court^  the 
Defendant  may  plead  nul  tiel  Record^  there  be- 
ing no  Record  in  the  Common  Pleas  to  warrant 
the  Adion  ;  but  if  a  Writ  be  brought  upon  a 
Judgment  in  this  Court  returnable  in  the  Exche- 
quer Chamber^  which  Judgment  is  Erroneous,  an 
Action  of  Debt  upon  the  Judgment  well  lies 
until  the  firft  Judgment  is  reverft,  zj  Car.  B,  R, 
For  an  Erroneous  Judgment  is  n»t  void^  but  voidable ; 

Q  4  ^w^ 
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and  till  it  is  legally  made  voidy  it  (hall  he  intended  to 
he  a  good  Judgment ;  hut  when  tt  is  made  void  hy  # 
Writ  of  Error y  then  there  is  no  ground  to  fuffort 
the  ABion  of  Dehty  fo  that  then  it  cannot  he  main* 
iained. 

If  one  do  alTume  upon  a  confideration  moving- 
from  y,  S.  to  perform  a  thing  which  concerns 
A.  B.  and  doth  not  perform  it^  J.S.  may  bring 
an  A6lion  of  the  Cafe  upon  the  Aflumpfit  a- 
gainft  him,  that  did  (o  alTume  upon  himfelf , 
Mich.  11  Car,  B,  R.  For  the  ABion  is  grounded  up' 
on  the  promife  made  to  J.  S.  upon  the  confideration 
moving  from  him,  and  the  not  performtng  it  to  J.  S. 
to  whom  it  was  made^  is  a  Jufficient  breach  to  ground 
an  Aclion. 

An  Adion  of  Debt  will  lie  for  the  breach  of 
a  By-Law,  or  for  an  Amercement  in  a  Court 
X-eet* 

In  fome  Cafes  an  Action  of  Debt  will  lie,  tho' 
there  be  no  Contrail  betwixt  the  Party  that 
brings  the  Action,  and  him  againft  whom  the 
A6lion  is  brought,  Mtch.  ii  Car.  B.  R,  For  there 
may  he  a  Dutj  due  to  one  without  any  Contra&y  v\z» 
created  by  the  Law,  for  which  an  ABion  will  lie*  z 
Saund.  ^4-3,  344,  J4f,  (^^,6j. 

An  Adion  of  Debt  lies  againft  a  Sheriff  for 
Monies  which  he  hath  levied  by  virtue  of  a^ 
Writ  of  Fieri  facias^  for  the  Party  that  did  reco- 
ver the  Monies  ,•  for  the  Law  doth  create  a  pri- 
vity by  the  Fieri  facias^  betwixt  the  SheriflF  and 
the  Party  that  fued  out  the  Fieri  facias^  Mich, 
2-2  Car,.B.R.  And  the  Money  levied  is  the  Plaintiff's 
d^Ci  which  the  Sheriff  is  tied  by  Law  to  pay  himy 
Vide  Ji^lldmay  and  Smith's  Calc,  in  Saunders. 

If 
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If  an  A(5i:ton  of  Dtrbt  be  to  be  brought  againft 
an  Adminiftrator  for  Rent  which  was  due  by 
the  Inteftate,  upon  a  Contrail:  made  betwixt 
the  Plaintiff  and  the  Inteftate  in  his  life-time  ,• 
the  Action  may  be  brought  in  the  County  where 
the  ContraA  was  made,  or  the  Land  lies  ,•  but 
if  an  A<^ion  of  Debt  be  brought  againft  an 
Adminiftrator  for  Rent  due  for  Lands,  let  by  the 
PLiintiff  to  the  Inteftate  ,  but  growing  due  in 
the  time  of  the  Adminiftrator^  'uiz,.  fince  the 
Letters  of  Adminiftration  were  granted  unto  him, 
the  Action  muft  be  brought  in  the  County 
where  the  Lands  do  h*e  for  which  the  Rent  is 
due,  Mick  2^  Car.  B,  K,  For  in  the  former  Cafe^ 
the  ABion  is  meerly  brought  upon  the  Contra^  made 
with  the  Intefiate ;  hut  in  the  later  Cafe  it  is 
brought  in  refp^  of  the  htterefi  which  the  Admi- 
ntfirator  hath  in  the  Lands  eut  of  which  the  Rent 
JJJ'ues, 

Debt  by  the  Affignee  of  a  Reverfion  for  Rent 
is  locaij  and  ought  to  be  brought  in  the  County 
where  the  Lands  lie,  i  Saund.  i;8. 

That  fuch  A6^ion  is  maintainable  by  reafon  of 
the  privity  of  Eftate  only,  Ibid, 

An  Indebitatus  generally  is  not  good  to  create 
.  a  Debt,  but  there  muft  be  fomeihing  elfc  made 
appear  to  the  Court  to  make  a  Debt  to  be  due 
to  the  Party  that  brings  an  Adion  of  Debt,  or 
elfe  the  Action  will  not  lie  ,-  for  he  muft  fliew  for 
what  he  was  indebted  particularly,  as  for  Mo- 
ney lentj  Goods  fold^  &c.  and  for  fo  much,  fo 
that  the  Court  may  adjudge  whether  the  Debt 
for  which  he  declares ,  may  be  lawfully  fued 
for  in  that  Adion,  Michi  zz  Car.  b/r.  For 
elfe  t$  declare  upon  an   Indebitatus  Aflumpfit,  is 

no 
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h  no  more  than  if  the  Tarties  declared  upon  a  nudum 
pa«5lum. 

An  A6^ion  of  Debt  doth  lie  for  a  Counfellor, 
or  for  an  Attorney  for  their  Fees  againft  the 
Party  that  retained  them,  Mich.  1%  Can  B.  R, 
Qu»  Whether  it  lie  for  a  CounfeUor,  for  his  Fees 
sf  honorarium  quiddam,  and  not  mercenarium, 
a  Gratuity  rather  than  fVages,  or  a  Salary^  hy  Roll 
Chisf  Jujliee  :  But  if  it  be  upon  a  fpecial  Retainer^ 
I  eencei'ue  an  ABion  will  without  all  doubt  lie  for  a 
CounfeUor, 

An  A6t-ion  of  Debt  doth  lie  upon  a  parol 
Contra<5t  in  Law  betwixt  the  Parties,  and  fo 
^oth  an  Adion  upon  the  Cafe ;  but  the  De- 
fendant in  cafe  of  a  Parol  Contract  may  wage 
his  Law,  it  Car.  B.R,  Qu.  Which  is  in  its  nature 
mly  like  a  Bill  in  Chancery,  fetting  forth  a  parti' 
eular  Cafe,  and  praying  a  general  and  an  equitable 
remedy ,  where  th£  Law  gives  not  a  particular 
tne. 

IF  a  Man  recover  a  Judgment  in  Debt  againil: 
an  Executor,  who  after  the  Judgment  wafts  the 
Goods  of  the  Teftator  to  tlie  value  of  the  Debt 
recovered^  Debt  lies  againft  him  in  the  Debet 
^  detinet,   I  Saund.  2 1 8,  a  1 9. 

Where  an  A6lion  of  Debt  lies  at  the  Com- 
mon Law  for  a  Tort,  Id,  218. 

An  Adion  of  Debt  brought  againft  an  Execu- 
tor for  Rent  grown  due  in  the  time  of  the  Exe- 
cutor, ought  to  be  brought  in  tlie  Debet  for 
Rent  due  in  Teftators  life-time,  and  after  his 
Death  muft  be  in  the  detinet  only,  Cro.  Car.  125. 
contrary  to  the  Opinion  in  Hargravesh  Cafe,  in 
Coke,  BiU,  22  Car,B.  R,  So  thenfaid  to  be  adjudged 
m  Royton  and  Mees'i  Cafe ;  but  if  the  A^ion  he 

brought 


brought  for  Rent  due  in  the  Life  of  the  Teftator^  the 
Mion  ought  to  he  broHght   in  the  detinet  only  5  for 
then  it  cannot  be  [aid  it  is  owing  to  the  Executor ^  be- 
caufe  it  was  owing  to  the   Tt. fiat  or  in  his  life- time  ^ 
but  it  may  properly  be  faid  to  be  detained  from  the 
Executor^    becaufe    he  is  intitled  by  Law  to   receive 
it  ;    hut  if  the   Rent  grow   due  in  the  time  of  the 
Executor  9  then  it  may  be  J  aid  to  be  both  owing^  avd 
alfo   detained  from   bim^    Qu.    de   hoc ;  a7td  viae 
Hargrave\  Cafe. 
j^       An  Adion  of  Debt  lies  againft  the  Marefchal 
of  the  Queens  Bench  for  fufFering  a  P/ifoner  in 
Execution  to  go  into  thjs  Country  with  a  Keeper, 
to  return  at  a  certain  Day  ,*  but  if  the  Prifoner 
was  in  Cuflody  only  upon  an  Action  \  then  ic 
is  but  an  Action  of  the  Qafe  ^  and   not  Debt, 
Dye  278. 

So  it  is  upon  an  Efcape  againft  him,  or  any  o- 
ther  Gaoler^  i  JR.  2.  12.  VI.  Com.  36. 

Where  a  certain  Sum  of  Money  is  to  be  paid 
upon  an  Obligation  without  a  Penalty^  for  as  ic 
is  generally  called  a  Tingle  BilU  at  feveral  days 
of  payment  exprefled  in  the  Obligation,  though 
the  Money  be  not  paid  accordingly  ,  yet  an 
Action  of  Debt  cannot  be  brought  for  Any  part 
of  this  Money  until  all  the  days  of  pciyment  ex- 
prefled in  the  Obligation  be  pafl",  Vafch.  24  Car. 
B.  R,^  Becaufe  the  Obligation  which  is  an  entire 
thing,  and  cannot  be  apportioned^  is  to  he  recover- 
fdj  which  is  not  due  U7ittl  the  laft  day  of  payment y 
Vide  2  Saund.  303. 

But  in  Cafe  of  an  Obligation  with  Condition, 
or  in  Cafe  of  a  penal  Bill,  the  Law  is  othcrwife, 
for  a  Penalty  can  be  but  once  forfeited  ;  and 
it  will  not  be  denied  me>  but  that  upon  the  firft 

Nan- 
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Non- payment  there  is  a  breach  of  the  Conditi- 
on ;  fr^o,^  there  is  a  forfeiture  by  that  one  breach 
of  the  whole  Obligation  ,•  but  in  Cafe  of  a 
frngle  Bill  it  is  otherwife,  caufapatet;  and  fo  I 
take  the  intent  of  the  Books  to  be  which  treat 
of  this  matter. 

If  in  pleading  Conditions  performed  to  the 
Condition  of  a  Bond  for  the  payment  of  Money 
at  fcveral  times,  the  Plaintiff  in  his  Replication 
fhould  afiign  a  breach  in  not  paying  two  or 
three  Sums  at  two  or  three  feveral  days,  this  is 
naught  upon  a  fpecial  Demurrer  ;  for  that  by 
one  default  of  payment  the  whole  penalty  is 
foifeiced,  and  the  Law  will  never  admit  of  un- 
i^eceffary  or  double  pleading, 

if  one  delivers  Neceflaries  to  an  Infant,  viz,. 
Meat,  Drink  or  Cloaths,  and  he  promife  to  pay 
for  them,  an  Adion  of  Debt  or  Cafe  will  lie  a- 
gainft  the  Infant  upon  this  Promife,  if  he  per- 
form it  not ;  but  to  this  A<9:ion,  infra  atatem  is 
a  gocd  Plea,  and  the  Plaintiff  muft  thereupon 
reply,  that  the  Goods  fold  were  for  Neceflaries 
gradu  Defendenth  re^uirentef  and  upon  the  Trial 
the  queftion  will  be ,  whether  the  Goods  for 
which  the  A6iion  is  brought  were  for  the  necef- 
fary  ufe  of  the  Perfon  againft  whom  the  Action 
is  brought,  or  not  ,•  but  if  the  Party  come  to  an 
;iccounc  with  the  Infant  for  what  is  due  unto 
him  from  the  Infant,  and  thereby  doth  ffarc  the 
Sum  due  unto  him,  an  A<3:ion  of  Debt  doth  not 
lie  ;?gainfl  the  Infant  for  the  Monies  ilated  to 
be.due  unto  the  Party  upon  this  account;  For 
the  fnfavt  can  no  way  he  prejudiced  hy  [uch  a  Promife 
to  fay  for  Meat,  "Drink  and  Cloatbes,  if  it  he  proved^ 
{as  it  mufi  be  upon  the  Trial,)  that  they  were  rtafon-^ 

abl/ 
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therefore  it  is  hut  yuftice  that  he  (kould  be  ccmfelleu 
to  pay  for  them  ,•  but  where  the  Infant  and  th^  Farty 
do  account y  the  Infant  may  be  over-reached  in  the 
Account^  and  therefore  the  Law  which  froteth  Infants 
wiH  not  compel  him  to  pay  the  Debt  fated  upon  the 
account^  Trin.  24  Car.  B.  R. 

If  a  Woman  fole  be  indebted,  and  then  take  a 
Husband,  the  Debt  is  now  thereby  become  the 
Debt  of  the  Husband  and  of  the  Wife  ,•  that  is 
to  fay,  The  Wives  proper  Debt,  and  the  Huf- 
band's  Debt  in  the  right  of  hig  Wife,  and  the 
|7  Wife  ought  to  be  fued  for  this  Debt,  together 
with  her  Husband,  and  if  the  Husband  die, 
whereby  the  Action  is  abated,  yet  the  Wife  may 
be  fued  again  for  this  Debt,  Trin.  14  Car.  B,  R» 
For  the  death  of  the  Husband  doth  not  extinguiflj  the 
Deht^  but  doth  only  abate  the  IVrit,  Vide  in  Titk 
Baron  and  Feme. 

A  Judgment  was  reverfed  in  this  Court  by  a 
Writ  of  Error,  becaufe  it  was  given  to  recover 
a  Legacy,  Trin.  24  Car.  B.  R.  I' or  a  Legacy  ts  not 
recoverable  at  the  Common  Law^  hut  in  the  Ecchfa- 
ftical  Court ^  or  in  the  Chancery  or  Exechequer. 

An  Action  of  Debt  doth  lie  upon  a  Judg- 
ment given  in  this  Court  after  the  Record 
thereof  is  removed  by  a  Writ  of  Error  out  of  this 
Court  into  the  Exchequer  Chamber,  Trin.  13  Car, 
Bi  R,  becaufe  the  Tranfcript  only^  and  not  the  Record 
it  felf  is  remozred. 

An  Adion  of  Debt  doth  not  lie  againft  sn 
Executor  upon  a  llmple  Contra<f>  made  by  the 
Teftator,  H/i/.  1649.  Jan.  gl*  B.  K,  Qu.  Be- 
caufe the  Executor  is  not  privy  to  ftscb  Ccntrati, 
and  fo  knjws  not  how  to   plead  to  fuch  an  ^Slion, 

or 
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or  wager  hts  La-w ,-  hut  an  Indebitatus  affumpfit 
well  lies. 

An  A6tion  of  Debt  doth  He  againft  a  Gaoler  by 
the  Party  at  whofe  Suit  the  Prifbner  was  commit- 
ted in  Execution  forfufFering  aPrifoner  in  Execu- 
tion to  Efcape ,  for  upon  the  Efcape  the  Law 
makes  the  Gaoler  a  Debtor  to  him  whofe  Pri- 
foner  is  fufFered  to  Efcape,  Trin.  165:0.  B.  R,  i  j. 
Junij,  Vide  i  Saund^  ii8.  But  7u here  the  Party 
ovho  Efcaps  is  not  in  Execution^  there  an  ABion  upon 
the  Cafe  to  recover  his  Damages  fuffered  by  the  E- 
fcape  only  ^  and  not  an  A^ton  of  Debt  mufi  be 
brought. 

One  may  bring  an  Adion  of  Debt  for  Rent 
in  what  County  he  plealeth,  where  there  is  pri- 
vity of  Contrad,  ^Nov,  1650*  B.  R,  Becaufe  it 
founds  not  in  the  realty. 

After  acceptance  of  Rent  of  the  Affignee^  Debt 
lies  not  againft  the  firft  LelTee  for  the  Rent  refer- 
ved,  2  Saund.  304.  i  Saund.  140. 

Debt  for  Arrearges  of  Rent  ought  to  be  brought 
againft  all  the  Partners  of  the  Profits  of  the  Lands 
liable,  Id.  184. 

In  Debt  for  Rent,  The  PlaintifF  Demifesbyln- 
denturea  Houfe  to  a  Widow  rendring  Rent  *,  the 
Defendant  Marries  her,  the  Rent  is  behind  du- 
ring Coverture^  the  Wife  dies,  and  tbe  Plaintiff 
brings  Debt  on  the  Indenture  againft  the  Huf- 
band,  and  adjudged  on  Demurrer,  it  well  lies, 
Raym,  6.  . 

That  Debt  lies  for  an  Annuity  granted  forYears, 

Id.  I  I,  12. 

Debt  alfo  lies  upon  a  Leaie  of  a  Fair,  and 
therefore  a  Bifhop  may  grant  a  Fair  for  Years, 
becaufe  Debt  lies,  but  not  for  life,  Uid. 

If 
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If  an  Annuity  be  Arrear  and  the  Grantee  dies, 
his  Executor  fhall  have  Debt,  becaufe  the  Perlbn 
of  the  Grantor  was  originally  charged. 

Debt  lies  not  againft  the  Bail,  on  his  Recogni- 
zance upon  a  Judgment  given  againft  the  princi- 
pal. Id.  14. 

If  the  Father  defires  one  to  find  Phyfick  for 
his  Daughter,  Debt  lies  againft  the  Father,  Ibid, 
67. 

Debt  lies  for  a  Fineimpofed  on  one  for  aG)n- 
tempt  comitted  in  a  Court  Leet^  Id.  68. 

Debt  lies  upon  a  Judgment^  as  well  after  a 
Writ  of  Error  brought  as  before,  Id,  100. 

Debt  was  brought  on  a  Deed  Poll,  on  Oyer^  It 
was  in  thefe  words,  'Its  agreed,  That  A.  (hall 
pay  to  J5.  700  /.  for  the  Lands  in  D.  and  held 
that  Debt  lies  upon  it. 

Declaration  in  Debt  for  Rent,  Arrear  is  goodj 
without  fhewing  the  mean  Mignment  upon  a  De- 
murrer^ Id,  ;89, 390. 

That  an  Adion  of  Debt  cannot  be  commenced 
before  Juftices  of  Aflize,  Id,  594. 

Debt  lies  upon  a  Judgment  after  part  levied  by 
Elegit^   I  Lev.  91. 

It  lies  at  Wefiminfter  upon  the  5  Eliz^Trades,  An 
Indidment  or  Information  only  in  the  proper 
County,  Id.  249. 

Debt  for  Rent,  and  demands  lefs  than  is  due,  ill, 
2  Zef.  4. 

But  declares  in  Covenant ,  and  demands  lefs 
than  is  due  good,  Id.  5*7. 

One  may  join  two  Debts  due  upon  two  fevera! 
Obligations,  from  the  fame  Party  in  one  Adion  of 
Debt,  6  Feb.  165:0.  B.  S,  and  declare  m  one  Declare- 
tkn  upon  the  fweral  Obligations ^   for  there  is  no  pre" 

iudic^ 
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JHdice  done  to  the  Defendant  by  doing  tt^  hut  rather  a 
favour  in  faving  him  Expences, 

By  Glyn  Chief  Juft ice,  Trin.  1658.  Where  the 
Gaoler  doth  fiifFer  a  Prifbner  for  Debt  to  Efcape 
voluntarily,  and  wilfully,  there  cannot  be  an  A- 
<ftion  brought  again  for  the  fame  Debt  againft 
the  Prifoner,  for  there  the  Gaoler  is  liable  for  the 
Debt ;  but  it  is  otherwile  where  the  Efcape  is  fuf- 
fered  by  Negligence,  or  is  a  tortious  Elcape  in  the 
Prifoner,  Vide  ante  ArreH. 

If  one  do  deliver  Goods  to  J*  S,  to  my  ule,  if 
the  Party  to  whom  they  were  delivered  do  refufe  to 
deliver  them  unto  me,  I  may  either  have  an  Adion 
of  Account,  or  rather  an  Action  of  Trover  and 
Gonverfion  for  them,  againft  him  to  whom  they 
were  delivered  at  my  Election,  iz  Afr,  1651.  B, 
S.  For  the  deli'very  of  them  to  my  ufe^  doth  ^uefi  the 
Troperty  of  them  in  met 
,  See  more  in  the  Compleat  Attorney  and  Sollicitor. 

See  the  fecond  part  of  Infiruci*  Clericar^  Tir^ 
Dek, 

See  the  Survey  of  the  Common  Law  by  Glijfon 
and  Gulfton :  And  fee  the  Tables  to  Kehks  three 
Volumes,  Tit.  Debt. 

^zzx^^,  vide  DeWiecp. 

4 

SUch  conftrudtion  ought  to  be  made  of  a  Deed, 
that  it  may  agree  with  the  intent  of  the  Par- 
ties to  the  Deed,  if  their  intent  do  not  contra- 
did  the  Rule  of  Law,  and  that  their  intent  may 
be  known  by  the  Deed,  Hill.  22  Car.  B.  R. 

If  all  the  parts  of  a  Deed  may  by  Law  itand  tO"? 
gether,  no  one  part  of  that  Deed  (hall  be  fo  in» 
ter preted  as  to  make  either  the  whole  Deed  or  any 

pare 
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part  of  it  to  be  void^  Tafch.  24  C<ir*  5.  IJ.  For  this 
would  be  a  Comment  to  defiroy  the  Text^  and  not  ts  ex- 
plain  it. 

If  a  Deed  do  fay^  This  Indenture  made,  whereas 
the  Deed  is  not  indented,  yet  it  may  be  a  good 
Deed  to  fome  effed^  for  it  may  work  asaDeed- 
Poll,  though  it  cannot  work  as  an  Indenture. 

Where  there.are  two  Sentences  in  a  Deed,  the 
fecond  may  well  explain  the  firft,  for  ex  preceden- 
tlhus  d^  confequentibus  efi  optima  interpretation  Rolls 
I  Rep.  575,  576. 

If  it  do  not  appear  by  the  Fabrick  of  a  Deed, 
that  Lands  do  pafs  by  the  Deed,  by  way  of  Fe- 
offment j  yet  the  Land  may  pafs  by  it  by  way  of 
ufe  if  there  be  a  confideration,  which  is  fufficient 
in  Law  to  raife  a  ufe  expreffed  in  the  Deed;  For 
if  a  Deed  can  by  any  confiruBion  of  Law  be  confirued 
to  have  any  legal  operation y  the  Law  will  not  make  it 
utterly  void,  though  it  cannot  operate  as  the  Fabrick  of 
the  Deed  'furports  it  (hould. 

That  no  Conveyance  admits  of  fuch  variety 
of  Words  as  a  Covenant  to  ftand  feized  to  ufes 
doth. 

That  if  the  Words  Give  and  Grant  be  alone  in 
the  Deedj  it  will  operate  to  an  ufe,  and  that  utile 
per  inutile  non  vitiatur. 

That  the  words  fometimes  are  taken  as  a  Grant, 
fonietimesas  a  Releafe,  and  muftbe  always  taken 
moft  ftrongly  againft  the  Grantor :  Inter  Crojfing 
and  Scudamore^  Trin.  22  Car.  2.  In  Banco  Regh^ 
Rot.  syi. 


R  €mmtnu 
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CjefiEment* 

IT  is  neceffary  to  Seal  a  Leafe  of  Ejc<9:ment 
where  the  Houfe  is  empty,  fo  that  you 
cannot  find  any  perlbn  to  deliver  a  Declara* 
tion  to.  See  the  nature  and  manner  of  Ejedment, 
I  InftruS,  Clerical.  172.  173,  &c.    /<9f^^  o^ 

Where  there  is  a  Recovery  in  an  Ejedment, 
by  Verdtd,  the  Leflbr  may  bring  his  Adion  for 
the  Mefne  Profits  and  recover  the  fame  from  the 
time  ofthe  Defendant's  Entry  laid  in  the  Declara- 
tion ;  and  at  the  Trial  it  is  not  neceffary  to  prove 
any  Entry  of  the  Defendant,  becaufe  the  Defen- 
dant doth  in  the  Rule  Confefs,  Leafe,  Entry  and 
Oujler,  and  alfo  the  Entry  upon  the  Plaintiff  is 
found  by  the  VerdicSi:  againft  him. 

If  there  be  two  Ejedors  made  in  an  EjeBione 
firmly  one  of  them  may  be  found  guilty  of  the 
Trefpafs  and  Ejedlment,  and  the  other,  as  the 
cafe  may  fall  out^  may  be  acquitted,  'Trin.  ix  Cart 
B,  R,  And  yet  the  JSIion  is  well  brought^  becaufe  there 
is  a  Trefpafs  and  Ejectment  found  again fi  one  of  ths 
Defendants. 

An  Ejedor  in  Law  is  any  Perfon  that  comes  up- 
on any  part  of  the  Land,  &c.  in  the  Ejedmenc 
Leafe,  although  it  be  by  chance,  and  with  no  in- 
tent to  diftrub  the  Lelfee  of  the  pofTeflion,  next 
afcer  the  fealing  and  delivery  of  the  Ejedment 
Leafe,  (where  fach  Leafe  is  neceffary)  and  fuch 
an  Ejector  is  a  good  Ejedor,  to  bring  an  Adion 
of  EjeBione  firma  againfl-,  to  try  the  Title  of  the 
Land  ia  queftion,A//ri>.  ix  Car,  B.  R.  16^0.  B.  S, 
in  every  EjeSiiene  frm^,  the  Plaintiff  ought  to 
fee  forth  in  his  Declaration^  if  it  be  of  a  Manor, 
then  Manertum  de  Dak  cum  ^ertin.  or  of  aRedory 

ReSoriar/^ 
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ReBoriam  de  Dale,  &c.  ac  'viginti  Mefuagu^  'VKrint. 
Cottag,  decern  Acras  Terr  a,  decern  Acras  Prati^  decer^^ 
Acras  Bofciy  &c.  cum  fertin,  afld  lay  it  in  what 
Parifh  the  Lands  in  queftion  do  lie^  that  the  venue 
may  be  from  the  place  where  the  Lands  do  lie^ 
and  not  from  the  body  of  the  County,  except  it  be 
when  the  Xands  in  queftion  do  not  lie  in  any 
ViIt^l^HiH&l&t,  Mich.  2xCar.B.R.  Or  lieu  conus, 
for  in  aU  fuch  Caitfes  it  is  of  necejjity  that  the  Jury  he 
of  the  body  of  the  County,  hecaufe  there  is  net  any  other 
more  particular  and  certain  flace  from  T^hence  the 
venue  may  come. 

li  one  declare  upon  aLeafein  an  Ejeciionefrm^^ 
and  that  by  virtue  of  that  Leafe  he  was  in  poiTcf- 
fion  of  the  Lands  thereby  let  unto  him,  until  that 
he  was  ejeded  by  the  Defendant^  it  is  fuppofed 
that  the  Leflbr  that  made  the  Leafe  unto  him  was 
alive  at  the  time  when  he  brought  his  Adion, 
Mich.  12  Car.  B.R^  For  otherwife  the  LeJJee  might  have 
no  caufe  of  ABion,  for  his  Leafe  might  folJibly  be  de- 
termined by  the  death  of  the  Leffor. 

An  Ejed;menti  or  an  Oufier,  is  either  an  ad:ual 
Ejedment,  as  when  theLelTee  is  actually  put  cue 
of  the  Land  let  unto  him^  or  elfe  it  is  an  Ejed- 
ment  by  implication  of  Law,  viz,,  where  fuch 
an  a6t  is  don&  by  one  which  doth  amount  to  an 
Ejedment,  although  he  do  not  really  enter  upon 
the  Land  let,  and  e'^/ the  LeiTor,  Fafcho  ziCar. 
B.  R. 

An  EjeBione  firmis  ought  to  be  brought  for  a 
thing  that  is  certain,  and  not  of  an  uncertain  thing, 
as  de  uno  Tenemento  is  void  for  uncertainty,  Croo 
Eliz,,  I.I 6.  de  uno  A^efuagio  five  Temmcnto^  is  like- 
wife  void  for  the  fame  reafon,  Cro.  Eliz-  iS6,  Ic 
doth  not  lie  de  pecia  Terr  a  ^  Mure  ^6.\.  nor  de  who 
Gkufo-i  Cr^.  359.  Ic  doth  not  lie  de  Fi/carlaj  but  k 
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may  lie  of  an  Acre  of  Land,  atjua  Cooperta,  Crol 
Car,  492.  It  lies  of  a  ftanding  Pool,  Telv.  14^. 
NotCy  If  the  Land  under  the  Water  belongs  to  the 
Plaintiff,  he  may  bring  his  Ejectment,*  but  if  the 
River  only,  then  his  Action  on  the  Cafe,  Fafck 
2  5  Car.  B.  R.  For  if  the  thing  he  uncertain^  the  Sheriff 
cannot  if  the  Plaintiff  recovery  know  of  what  to  deli- 
ver the  foffefficn  upon  the  Writ  of  habere  facias  poG 
feflionem,  and  confequently  there  can  he  no  fruit  of 
fucb  an  ASlion^  "which  the  Law  doth  always  labour  to 
prevent. 

An  Ejectment  lies  of  a  Chamber,  Cro.  Eliz^^jzl 
Cro.  Car,  ^)4'  of  a  Cellar,  Shop,  d^c.  Cro,  Car,^^A* 
it  liescf  an  Orchard,  Cro,  Eliz.  854.  it  lies  of  a 
Cole-mi/le,  Cro.  Jac.  I  fo.  it  lies  for  Tythes,  Swal- 
dingvQrfnsFery^  Cro.Jac^^i;.  Cro.  Car.  go i. 

Notey  If  an  Ejectm.ent  is  brought  for  things 
which  lie  in  grant,  as  Tythes,  &c,  there  muft  be 
fet  forth  in  the  Declaration,  a  Demife  of  the 
Tythes,  &c.  by  Deed  indented  under  Hand  and 
Seal,  and  not  dimifffet  generally,  otherwife  it  will 
not  be  a  good  Declaration. 

So  likewife  in  Cafe  where  an  Infant  is  Leffor, 
the  Declaration  ought  to  ict  forth  a  Leafe  by 
Deed,  and  alfo  a  rendring  fbme  Rent,  though  ic 
be  but  5  /.  otherwife  the  Leafe  will  be  void, 
whereas  this  Leafe  fo  declared  upon,  and  which 
muft  be  confeffed  by  the  Defendant  in  his  Rule 
of  Leafe,  Enti y  and  Oufier  is  not  void,  but  void- 
;ible  ,•  and  alchough  this  is  really  but  a  fictitious 
LeA(e,  and  only  to  try  the  Title,  yet  it  muft  be 
a  good  Leafe  in  Lav/,  if  it  is  not,  the  Action  will 
ror'ie  upon  ir. 

Although  in  an  Ejeclione  firma  there  be  a  Ver- 
dict and  a  Jiiclgincnt  againft  the  Plaintiff,  yet  the 
diaintiff  m.iy  bring  anothor  Action  of  Trefpafs 

and 


and  Ejectment  for  the  Land,  Trin.  2^  Car.  B R.  He 
ma^  bring  divers  A6it0ns  one  after  another  if  be  plea/e, 
for  a  Judgment  in  that  ABion  is  not  final ;  for  it  is 
hut  to  recover  the  pojjejjion  of  the  Land,  and  is  not  like 
an  Ajfiz^ey  or  a  Writ  of  Rights  &c.  wherein  the  Title 
of  the  Land  is  primarily  concerned. 

By  Koi^Chief  Juftice,  It  is  doubtful  whether  an 
Ejedione  firma  do  lie  de  uno  croftOy  Trin.  2^  Car. 
B.  R.  For  the  incertainty  of  the  word  Cvoho^  what  it  is-, 
and  what  it  doth  contain^  Qu. 

One  who  hath  Title  to  the  Land  in  queflion  in 
an  EjeBione  firmaj  may  upon  motion  to  the  Court 
be  made  a  Defendant  in  the  Action  with  the 
Tenant  in  poffeflion,  that  he  may  thereby  dd^vA 
his  Title^  and  he  muft  alfo  join  in  the  Rule  to 
confefs  the  Leafe,  Entry  and  cujler^  Mich.  23  Car. 
B.S.  Vide  ut  (iipra,  According  to  the  new  way  of 
FraBice. 

He  who  is  in  any  part  of  aMeffuage,  *uiz>.  in 
the  Barn,  Stable,  Stall,  &c.  after  the  Leafe  of 
Ejectment  fealed  and  delivered  to  try  the  Title  of 
the  Meflliage^  is  an  Ejector  for  the  whole  MeiTu- 
age^  This  was  before  the  Rule  to  confefs  Leafe, 
Entry  and  Oufter  was  put  into  practice,  Vajcb,  24 
Car.  B.  K.  For  a  MeJJhage  is  an  entire  things  and  ts 
not  to  be  recovered  per  partes. 

In  every  Action  of  Trefpafi  and  Ejectment 
where  by  the  Rule  of  the  Court  the  Defendant 
fliall  acknowledge  Leafe,  Entry  and  O/^/c-r,  for 
fomuch  of  the  Premifes  mentioned  in  the  Decla- 
ration^  as  is  in  the  poiTeOion  of  the  faid  Defen- 
dant, or  his  Under-tenants,  the  Attorny  of  the 
faid  Defendant  fhall  forthwith  deliver  to  the  Plain- 
tiffs Attorney  a  true  Note  in  Writing  of  the  Tene- 
ments fo  being;  in  the  poffeffion  of  the  faid  De'en-* 
dant,  or  his  Under-tenants,  TerCur.Tr.  16  Car.  z. 
J^^g^^*  Q  if  now  neccffary.  R  5  Aa 
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An  Ejectment  \\t%  deStahulo^Vomario^  CroftOt  Cot- 
tfigio,  I  Lev.  y  8. 

It  lies  of  a  Boilery  of  Salt,  /^.  114. 

It  lies  not  de  Panrngioy  for  fannagiuumy  is  only 
a  privilege  to  take  pannage,  of  Mail  in  Woods, 
&;c.  /</,  2tj. 

ISIor  of  the  fourth  part  of  a  Meadow^  not  (hew- 
ing how  many  Acres  the  Meadow  contains,  IhU, 

Ejectment^  and  declares  of  a  Leafe  for  five 
Years,  where  the  LeflTor  had  only  a  Term  for 
three  Years,  and  feems  to  be  ill  alter  Verdict  found 
of  three  Years^  %  Lezf^  140. 

Ejectr^ienc,  dequodamlocovocaileVefiry^  good, 
3  Lev.  96. 

Declares  of  a  Leafe  by  A^  B.and  C.  and  of  ano- 
ther Leafe  by  A.  andJ5.  of  the  fame  Clofefor  the 
fame  Term^  and  good.  Id.  iij. 

Ejectment  of  the  tenth  part  of  a  Meflii^ge  in 
D.  and  S.  and  it  appeared  upon  Evidence,  that  the 
whole  tenth  part  lay  in  D,  and  no  part  thereof 
in  S,  and  the  more  part  of  the  Juftices  held  thai 
the  Evidence  did  not  maintain  it,  being  precifely 
of  a  tenth  part.  Id.  5:^4,  335. 

But  they  allov/ed,  if  one  bring  an  Ejectment 
of  one  Acre  of  Land  in  D,  and  5.  and  the  whole 
lies  in  D.  he  fhail  recover. 

So  where  a  Man  brings  Ejectment  of  one  Acre 
in  D.  and  part  of  it  lie^  in  S.  he  (hall  recover  for 
fucb  part  as  lies  in  D.  Vlowd.  Com.  429.  b. 

Al  o,  if  a  Man  has  Title  to  a  fourth  part  of  an 
Acre  only  ,  and  he  brings  Ejectment  for  the 
whole  Acre,  he  Hull  recover  the  fourth  part, 

5  Cro.  Tg. 

Ejectment  of  100  Acre?,  and  proves  Title  by 
^  Leafe  of  40  Acres,  he(|^all  recover  the  40  Acres, 

In 
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In  Ejectment  for  loo  Acres  of  Bogg,  and  other 
things^  the  Plaintiff  may  releafe  his  demand  to 
them,  and  take  Judgment  for  the  refidue,  Raym. 

395'- 
If  the  Heir  brings  an  Ejectment,  and  his  An- 

ccftor  dies  fubfequent  to  the  Action,  he  /hall  not 
recover,  becaufe  every  one  fliall  recover  only  ac- 
cording to  the  right  which  he  hath  at  the  time 
of  bringing  his  Action,  W463.  Vide  i5^«»i.  ^17. 
what  original  Writ  lies  in  Ejeiiione  firma*^  See  the 
Survey  of  the  Law^  Tit.  EjeBrnent,  Comfleat  At- 
torney and  Sollicitory  and  KebkhTales. 

An  Eje^ione  fir  ma  doth  not  lie  of  a  Clofe  of 
Land  without  expreflling  either  the  Name  or  the 
Nature  of  the  Land,  HilL  1649.30  J  an. B,S,  becaufe 
it  is  not  known  certainly  what  is  meant  by  a  CUfe  with- 
out feme  defcripion  of  it,  either  by  Name  or  Nature  : 
Jt  was  then /aid  an  EiQCt'ionQ  ^tmx  doth  lie  of  a  Croft 
cfLandy  Sed  Qu.for  it  was  formerly  doubted. 

An  EjeBione  firma  doth  lie  of  a  Cottage,  Vafch, 
id^o.  11  Mai j.  For  it  is  a  word  of  a  certain  figni- 
fication. 

CMBence^videgHitnefis. 

IN  an  Action  upon  the  Statute  of  Hue  and  Cry 
brought  by  one  Oliver  a  Carrier,  againft  the 
Hundred,  of  Wallingtonm  Surry :  Oliver  who  was 
robbed,  was  admitted  by  the  Court  to  give  Evi- 
dence to  the  Jury  to  prove  he  was  robbed,  and  the 
place  where,  and  to  what  value. 

In  an  Information  of  Perjury,  to  prove  the  Vqt- 
jury,  one  was  produced,  to  what  once  (ince  dead 
fwore  upon  the  firft  Trial,  and  allowed  good  Evi- 
dence, Rajm.  170. 

R  4  Upon 
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Upon  an  Information  upon  the  Statute  ofU- 
fury^  he  who  borrows  the  Money  may  beaWit- 
neis  after  he  fiath  paid  the  Money,  but  not  be- 
fore, Id.l^l. 

The  Allegation  of  the  Counfel  at  the  Bar,  is  no 
Evidence  to  the  Jury,  but  thp  matter  only  which 
is  proved  upon  Oath  upon  this  Allegation  is  good 
Evidence,  Mich,  li  Car,  B,  R.  For  E^vidence  to  a 
Jury  ought  to  he  given  ufon  the  Oaths  of  Witnejjes^  or 
upon  matters  of  Record^  or  by  Deeds  proved,  and  other 
Itke  authentical matter  ;  hut  the  allegation  of  the  Coun- 
fel is  fometmes  hut  as  they  are  infiru^ed^  and  what 
elfe  they  apprehend  is  fit  to  he  fpoken  for  tk^  hefi  ad- 
vantao-e  of  their  Clients  Caufe^  and  not  according  to 
the  truth  of  the  FaSt, 

Upon  the  Trial  of  a  Modus,  or  in  cafe  of  Copy- 
holds, where  feveral  Perfons  hold  by  one  and  the 
fame  Title,  io  th.it  the  Trial  of  one  determines 
the  other  ;  no  Perfon  concerned  ftiall  be  an  Evi- 
dence, becaufe  they  fwear  in  effect  to  difcharge 
themielves,  Hoi'.  91. 

Depofitions  taken  in  Ca7;c*  in  perpetuam  rei  me- 
niorlam  on  a  Bill  for  that  purpofe  exhibited,  can- 
not be  given  in  Evidence  at  a  Trial  at  Law,  un~ 
lefs  there  be  an  aniwer  pat  in  and  produced^ 
Ka^m.  ;;5,  ;J56. 

Depoiitions  before  the  Gcroners,  admitted  for 
Evidence  the  VVicnelTcs  being  dead,  i  Lev,  180. 

Depofitions  taken  in  Chancery ,  may  by  ordei 
of  the  Court  of  Chancery  be  read  as  Evidence  to 
a  Jury,  upon  a  Trial  at  the  Bar  by  the  Plaintiff, 
.or  the  Defendant,  or  both,  if  the  Depofitions 
were  tal^en  ip  the  Caufe  which  is  to  be  tried  at 
.tl)e  Bar,  and  between  the  Jame  .Parties  that  are 
Plaintiff  and  Defendant  in  the.  Trial,  after  Bill, 
Anfvver  and   Iffae    joined^   Mich,  zi  Car.  B,  R. 

And 
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And  fo  it  is  of  Bills ^  Anfwers^  Replications ^  6cc.  in 
Chancery. 

But  if  the  Parties  that  depofed  in  Chancery  be 
living,  and  in  England  at  the  time  of  the  Trial, 
they  ought  to  be  examined  viva  voce,  in  Court, 
and  their  Depoficions  are  not  in  fuch  cafe  to  be 
made  ufe  of^  Fafch.l6^o.B.S,forthe  reajon afore faid. 

The  admittance  of  one  to  be  an  Adminiftrator 
in  an  inferior  Diocefe,  isa  Bar  againfl:  thePerfon 
that  doth  fy  admit  him  to  give  Evidence  at  a 
Trial,  that  the  Inteflate  had  not  bona  notahilia  in 
divers  Diocefes  at  the  time  of  his  death,  Mich. 
22  Car.  B.  R*  For  fuch  Evidence  would  he  contrary  to 
what  he  hath  formerly  admitted,  and  Jo  it  would  he  to 
'fiffer  the  Party  to  dtfprove  hy  others  what  he  hath  al^ 
ready  himje  If  granted. 

An  Ad  of  the  Spiritual  Court ^  fufficient  Evidence 
to  prove  the  Grant  of  Adminiffration,  i  Lev.  2^. 

Evidence  admitted  againfl:  the  Seal  of  the  Or- 
dinary, I  Lev,  ^l^. 

Nothing  can  be  given  in  Evidence  againfi  the 
frohate  o^  a  WiU,  but  Forgery  of  ir,  or  its  being 
obtained  by  furprile,  Raym.^o$. 

Tho'  the  Evidence  is  conclufive,  yet  the  Jury 
may  hazard  an  Attainot  if  they  pleafe^  Jhid, 

The  Court  will  not  permit  the  Jury  upon  a 
Trial  at  the  Bar  to  carry  any  Writings  with  them 
out  of  the  Court,  as  Evidence  lor  them  to  con- 
fider  of,  but  fuch  as  are  under  Seal,  and  have  been 
proved  in  Court,  Mich.  22  Car.  B.  R,  For  others 
are  of  no  credit y  and  are  no  fart  of  the  Evidence 
which  they  are  to  confider  upon. 

An  Evidence  given  to  a  Jury,  may  be  anfwercd 
by  the  Counfel,  either  by  confeffing  and  avoiding 
ir,  or  elfe  by  encountering  the  Evidence  given, 
with  giving   ftronger  Evidence^  and  of  greater 

Credit 
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Credit  on  the  other  fide,  Mich.  21  Car.  B.  R,  Which 
is  ttpert  the  matter  a  denial  of  the  Evidence  given  on 
the  &thtrfide  to  he  true  by  proving  the  contrary. 

An  Iirue  in  Trefpafs  was,  whether  or  no  Domi- 
nus  coneejftt  fecwtdum  conjuetudinem  Manerii,  and  the 
Evidence  was.  That  the  Lord  had  lately  granted, 
btrt  never  before  that  time  ,•  the  Jury  here  muft 
find  mn  conceffit^  for  although  in  truth  concejfit^  yet 
non  concejjit  fecundum  confuetudinem  Manerii^  which 
was  the  point  in  Ifiiie,  Leon,  i  Ref.  5*5,  5'6. 

A  thing  Vi^hich  is  concluded  in  the  Ecclefiaftical 
Court  which  doth  concern  Lands,  is  not  to  be 
given  in  Evidence  to  a  Jury  at  a  Trial  concern- 
inp"  thofe Lands,  Mtch.  zzCar.B.  R.  For  the  Courts 
§f  Common  Law  are  not  t&  he  guided  by  their  Vrcceed- 
ifigf^  mr  are  they  to  be  urged  to  a  Jury  in  Evidence  ta 
fway  their  Conferences ;  neither  have  they  any  thing  to 
do  with  Land. 

A  Perfon  that  may  be  admitted  as  a  Witnefs, 
at  a  Trial,  may  give  words  in  Evidence  to  the 
Jury,  which  were  fpoken  to  him  by  another  Per- 
fon, v/ho  by  the  Rules  of  the  Court  might  not  be 
admitted  as  a  Witnefs  at  the  Trial,  Mich.  %t  Car* 
JB.  R.  For  it  is  but  matter  of  Evidence^  and  is  left  to 
the  Jury  how  far  they  will  give  credit  to  them^  and  it 
is  lawful  for  one  that  is  admitted  as  a  Witnefs  to  give 
any  thmg  m  Evidence  which  may  concern  the  matter  in 
^.uefilon. 

If  a  Man  be  convi(5ted  of  Felony,  and  after 
pardoned,  it  feems  he  may  be  a  good  Witnefs, 
by  three  Juftices  Raym.  ^69. 

A  Man  convided  of  Felony  and  Burnt  in  Hand 
may  be  a  good  Witnefs,  for  that  the  burning  in 
the  Hand  is  e^uafi  a  Statute  Pardon,  Idem,  330. 

But 

hi  I 
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But  in  the  faid  Cafe,  if  he  had  not  been  Burnt 
in  the  Hand_,  a  Pardon  would  not  have  reftored 
him  to  his  credit  again,  for  that  in  his  Teftimony 
the  People  are  concern'd,  and  confequently  the 
Pardon  cannot  deprive  them  of  their  Intereft^ 

It  is  not  of  abfolute  neceffity  that  a  Deed  given 
in  Evidence  to  a  Jury,  be  Ihewed  in  Court  5  but 
if  it  be  proved  that  there  was  fiich  a  Deed  as  is 
given  in  Evidence,  it  is  fufBcient,  upon  feme 
proof  to  be  made  that  the  Deed  is  loft,  Trin,  2  ;  Car. 
B.  R»  For  a  Deed  may  he  imhez*led  or  lofiy  and  fo  not 
to  he  produced ;  hut  in  juch  a  cafe  a  Record  cannot  he 
given  in  Evidence  without  the  very  Record  it  felf  in 
Courti  or  a  Copy  to  he  [worn  a  true  Copy  taken  from 
the  Record, 

Wherefoever  the  fame  Evidence  will  maintain 
either  an  Acl:ion  of  Trover  or  Trefpafs,  there  the 
Recovery  and  Judgment  in  one  of  the  faid  A- 
dions  may  be  pleaded  in  bar  againft  the  other, 
Raym.  ^yz. 

Alfo,  wherefoever  it  may  be  prefumed  that  any 
thing  muft  of  neceflity  have  been  given  in  Evi« 
dence  at  the  Trial,  the  want  of  mentioning  it  in 
the  Record,  as  the  Attornment  to  the  Grant  of 
a  Reverfion,  (hall  not  vitiate  after  a  Verdid  in 
Arreft  of  Judgment,  JJ.487. 

The  Judges  of  the  Court  cannot  try  a  matter  of 
Fad  in  queftion,  upon  a  Demurrer  to  an  Evidence; 
and  therefore  the  PlaintifFand  the  Defendant  muft 
agree  upon  it,  and  confefs  it,  Trin,  2  j  Car,  B,  R, 
For  elfe  the  Court  will  not  proceed  to  deliver  their  Ofp- 
nions^  touching  the  matter  in  Law  demurred  upoHy  be- 
caufe  if  the  matter  of  Fa^  he  not  agreed^  there  can  be 
no  Judgment  given  in  the  Caufe-^  which  way  foever 
the  matter  in  Law  fall  out  to  be. 

Demur- 
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Demurrer  upon  Evidence  cannot  be  for  a  thing 
that  the  Jury  may  know  of  their  own  Conufance, 
3  Le'v.  87. 

Matter  in  Law  ought  not  to  be  given  in  Evidence 
at  a  Trials  unlefs  in  cafe  of  a  fpecial  Verdict,  but 
only  matter  of  Fa<5t  is  to  be  given  in  Evidence,  and 
the  matter  in  Law,  if  there  beany  that  is  difputa- 
ble,  is  to  be  referved  to  be  fpoken  to  in  Arreft  of 
Judgment,  or  tobefoundfpecially,  Tr.  i^Car,B,R. 
For  the  Jury  ars  only  to  t  ry  matters  ofFaU^  Vaugh.  14^, 

Fraud  or  no  Fraud  within  the  Statute  of  1 3  £/. 
€a^*  5".  may  be  given  in  Evidence  upon  the  gene- 
ral Klue,  Andcrfon^  Cafe  j^o.    fol.  14. 

If  a  Feme  Covert  acknowledge  a  thing  at  a 
Tiialj  which  is  for  the  prefent  advantage  of  her 
Husband,  but  is  for  her  own  future  difadvantage^ 
yet  this  is  no  good  Evidence  to  a  Jury,  Mcb,z% 
C^r.  B.R.  For  her  Husband's  prefent  advantages  is 
hers  alfoy  and  is  more  looked  upn  than  her  future  dif- 
adv^ntage. 

A  Feme  Covert  cannot  be  a  Witnefs  againfther 
Husband^  quia  funt  anima  dua  in  una  Carne^  for  it 
would  be,  if  admitted,  an  occafion  of  perpetual 
diffention  betwen  Man  and  Wife,  Sir  Jante  Qxofi^s 
Cdc,  Co.  Lit.  fol.  6.  b,  ''' 

The  Wife  cannot  be  admitted  to  give  Evidence 
againft  her  Husband,  nor  the  Husband  againft 
the  Wife  in  any  Cafe  except  it  before  Treafon, 
Rdym»  i. 

If  a  Feme  Covert  be  ferved  with  a  Suhpoina-,  if 
fhe  doth  not  appear  an  Albion  vvi  11  lie  upon  the 
Statute  againft  the  Husband,  but  fhe  ought  to  be 
perfonally  ferved  and  Charges  tendred  to  her^ 
\  Le.cn 

Recital 


Recital  in  a  Patenc  of  a  former  Patent  is  not 
Evidence  that  there  was  a  former  Patent,  with- 
out proving  it  by  producing  it,  2  Lev.  108. 

Infancy  given  in  Evidence  upon  a  Non  JJfumf^ 
Jit  J  Id,  144. 

See  where  Evidence  was  admitted  to  baftardize 
Iffue,  after  the  death  of  the  Father  and  Mother, 
and  againft  the  King's  Patent  and  Afts  of  Parlia- 
ment calling  him  Son  and  Heir,  %  Lev.  410. 

The  Defendant's  Counfel  ought  to  conclude  by 
way  ofanfwer  to  the  Evidence  that  was  given  un- 
to the  Jury  by  the  Plaintiff's  Counfel,  MicL^4^  Car. 
B,  R.  For  if  the  Vlaintiff's  Ccunfel  doth  begin  the  Evi- 
dence^ it  is  reafcn  the  Defendant  jhouldfpeak  in  anfiver 
to  that  Evidence^  becaufe  he  is  upon  the  defenjive  fart^ 
i^nd  is  to  give  an  anfwer  to  all  that  is  [aid  againfi  him 
in  matter  of  Evidence^  hut  the  VUintiffS  Ceunfel  af- 
ter this  J  is  to  fum  up  his  Evidence  to  the  Jury^  which 
is  no  more  than  to  put  thirn  in  mind  how  he  hath  pro' 
ved  his  caufe. 

An  ancient  Writing  that  is  proved  to  have  been 
found  amongft  Deeds  and  Evidences  of  Land  may 
be  given  in  Evidence  to  a  Jury,  although  the  ex- 
ecuting of  it  cannot  be  proved,  Mich.  24  Car,B,R. 
For  it  is  very  hard  to  prove  things  that  are  very  ancient^ 
and  the  finding  it  in  fuch  a  place,  is  a  prefumption^  that 
it  was  preferved  as  a  thing  of  value^  and  to  be  made 
ufe  of  and  is  left  to  the  Jury  what  credit  they  will 
give  to  it  according  to  circumfiances. 

Counter- part  of  an  antientLeafe  without  Wit- 
neffes  admitted  for  Evidence,  i  Lev.  25*. 

A  Writing  that  is  permitted  to  be  read,  to  prove 
one  part  of  an  Evidence  given  to  a  Jury,  may  be 
read  to  prove  any  other  part  of  the  whole  Evi- 
dence to  be  given,  Mich.  24  Car,  B,  R.  For  it  is 
but  to  make  the  whole  truth  of  the  caufe  appear, 

if 


If  the  Plaintiff"  or  Defendant  will  give  fome  part 
of  an  anfwer  in  Chancery  in  Evidence  to  a  Jury, 
the  Court  may  order  that  the  whole  Anfwer  be 
read,  Mich.  14  Car.  B.  R.  That  the  Court  and  the 
yury  may  the  better  confider  what  it  makes  to  the  Evi- 
dencef  and  it  may  te  if  fart  only  he  read^  it  may  fro've 
good  Ewdencefor  the  Partyy  whereas  the  whole  anfwer 
taken  together  may  he  againft  him^  and  fo  by  reading 
of  fart  the  truth  may  not  be  difcovered. 

Part  of  a  Copy  of  a  Record  cannot  be  given  in 
Evidence,  but  it  muft  be  the  entire  Copy  of  the 
vriiole,  fo  that  the  Court  may  adjudge  upon  the 
whole  Record  when  it  is  before  them. 

A  tranlcript  of  a  Record  which  is  in  another 
Court,  or  an  Enrolment  of  a  Deed  may  be  given 
in  Evidence  to  a  Jury,  Mich.  1 649.  B.  S.  For  they 
are  things  to  be  credited^  being  made  by  Officers  oftrufi^ 
Tvho  [hall  not  be  frejumed  to  do  falfe  things^  and  being 
ufon  Record, if  falfe^may  be  diff  roved  by  the  other  Tarty, 

A  Deed  inrolled  where  the  Eftate  does  not 
pafs  by  Enrolment,  is  Evidence  to  fome  purpofes, 
3  Zei/.  387. 

Upon  a  Trial  at  the  Bar  the  Counfel  of  that 
Party  who  doth  begin  to  maintain  the  Iffue  that 
is  to  be  tried,  whether  it  be  the  Counfel  of  thei 
Plaintiff,  or  the  Counfel  of  the  Defendant,  ought 
toconcludethe  Evidence,  Pafch.  1650.  i  Maij\  B, 
S.That  isf  only  fum  uf  his  Evidence  given  ;  but  if  he 
give  new  Evidence^  the  other  Party  hath  liberty  to  an- 
fwer it,  or  encounter  it  with  other  Evidence^ 

If  any  one  of  the  Jury  that  is  fwornto  try  the 
Iflue,  bedcfired  to  give  hisTeftimony  concerning 
fome  matter  of  Fad  that  lies  in  his  particular 
knowledge,  and  concerns  the  matter  in  queflion 
as  Evidence  to  his  fellow  Jurors,  the  Court  will 
have  him  examined  openly  in  Court  upon  hi? 

Oatl- 


Oath  touching  his  knowledge  therein,  and  he  i$i 
not  to  deliver  his  Teftimony'  in  private  unto  his 
fellow  Jurors,  3 1  O^.  i6yo.  Mich.  B.S.  For  the  Court 
and  Counfel  on  both  parts^  are  to  hear  the  Evidence  gi- 
*ven  on  either  fide  as  well  as  the  Jttry^  that  it  may  he 
anfwered  hy  the  other  Party  if  netd  require ,  and  that 
the  Court  may  direU  the  Jury  to  find  according  ta  ths 
Evidence, 

The  Jury  may  have  Evidence  from  their  own 
perfbnai  knowledge,  by  which  they  may  be  affa- 
red  that  what  is  depofed  in  Court  is  abfolutely 
falfe,  Ver  Vaugham  in  BufheFs  Cafe_,  147. 

Memorandum^  At  a  Trial  at  the  Bar  between 
Baxter  and  Fofier^  concerning  the  Title  of  Land,  a 
Copy  of  an  infcription  upon  a  Grave-ftone  in 
London  was  admitted  in  Evidence  to  prove  a  Vt^v- 
gVQQ^  Mich.  16^6*  B,S, 

An  Almanack  wherein  the  Father  had  writ  the 
Nativity  of  his  Son,  allowed  as  good  Evidence  to 
prove  the  Non-age  of  the  Son,  Raym."^^, 

In  the  Cafe  of  Mtlkr  Plaintiff,  and  Collumhins 
Defendant  upon  a  Trial  at  the  Bar,  in  an  Adioni 
ofTrefpas  and  Eje<9:menr,  it  was  faid  by  Roll 
Chief  Juftice,  That  anOffice  which  is  found  after  the 
death  of  one  that  died [eifed  of  C^Lphe  Lands  in' n 
County  7vherein  th^  Lands  found  in  that  Office  do  ret 
lie^  hut  in  another  County y  may  ?iotwithfianding  ip  was 
not  found  in  the  County  where  the  Lands  do  lie,  he 
given  in  Evidence  to  a  Jury  that  is  to  try  Title  of  thofe 
Lands,  if  there  was  a  fyecial  Livery  granted  unto  the 
Heirs  of  thofe  Lands,  1 65- 4.  B.S.  For  tbts  prefur/ies  that 
there  was  a  fpectal  dire^ion  for  finding  this  Office  in 
this  extraordinary  way. 

The  Plaintiif  or  the  Defendant  miy  make  an 
Affidavit  in  their  own  Caufe  depending  here,  and 
it  may  be  filed  ^  but  it  ma\'  not  be  admitted  in 

Evidence 
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Evidence  in  the  Trial  of  the  Caufe  betwixt  them, 
Mick  iG'yS.  B.S, 

The  Jury  may  view  Depofitions  taken  in  Chan- 
cery^ if  they  be  exemplified  under  the  Great  Seal, 
and  they  may  alfo  have  them  with  them  from  the 
Bar  to  confider  thereof  as  part  of  the  Evidence ;  but 
if  they  be  not  exemplified  under  the  great  Seal, 
they  may  only  look  upon  them  at  the  Bar,  but 
not  have  them  with  them  out  of  the  Court,  with- 
out the  leave  of  the  Court,  i65r5'»  B.  S.  For  they 
are  not  fo  authentkal  if  they  he  not  exemfUfied  under 
Seal  ,•  for  the  Seal  gives  them  the  TeBimony  of  the 
Court  of  Chancery  it  felf  that  they  are  true^  but 
without  exemflifcation ,  they  fafs  only  upon  the 
credit  of  the  Examiner  ,  who  is  hut  an  Officer  in 
Court, 

If  one  do  produce  a  Leafc  made  upon  an  Out- 
lawry, in  Evidence  to  a  Jury  to  prove  a  Title,  he 
muft  alfo  produce  theOut-lawry  it  felf,*  for  the 
Out-lawry  is  the  ground  of  the  Leale,  and  by 
confequence,  of  the  Title  which  is  to  be  proved ; 
but  if  he  produce  the  Leafe  to  prove  other  mat- 
ter, he  needs  not  to  (hew  theOut-lawry  but  may 
have  the  Leafe  only  read  in  Evidence^  but  in 
both  Cafes  he  muft  prove  the  Leafe  •  and  fo  it  is 
of  an  Extent,  for  at  the  Trial  the  Plaintiff  muft 
prove  by  an  Exemplification  or  examined  Copy 
the  Statute  or  Judgment  on  which  the  Extent  is 
grounded.  So  held  in  a  Trial  at  the  Bar  between 
Johnfon  and  Spencer^  Pafch.  1655-.  B.  S. 

In  an  Action  of  Debt  for  Rent  upon  a  Leafe 
Parol,  and  «/7^^^f^  pleaded,  the  Plaintiff  muft  if 
it  be.  infifted  upon,  fliew  his  Title  to  the  Land; 
but  upon  a  Leafe  for  years  under  Hand  and  Seal, 
he  need  nor,  becaufe  the  Defendant  harh  eftopped 
himfelf  by  accepting  a  Leafe^  and  fealing  of  a 
counter-part.  ••  If 
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If  a  Perfon  brings  an  A6tiori  of  Debt  for  Tithes 
upon  the  Statute,  upon  w//^^^ef  pleaded,  he  muft  if 
the  Defendant  puts  him  to  it,  prove  his  Inftitution 
and  Indudion,  and  reading  of  the  39  Articles,other- 
wife  he  will  be  non-fuited,  for  that  is  his  Title  to 
the  Tithes. 

In  a  Trial  at  the  Bar,  in  a  Trefpafs  and  Ejedment, 
between  Williams  and  Scot^  it  wasfaid  by  G/y«  Chief 
Juftice,  That  an  Entry  in  an  Herald's  Book  is  no 
good  Evidence  to  prove  a  Pedigree  to  prove  one  to 
be  Heir  to  the  Land  in  Oueftion  ;  for  they  are  no 
matters  of  Record^  but  are  allowed  as  good  circum- 
ftantial  Evidence. 

See  more  in  the  three  Tables  to  Kehks  Reports* 
Alfo  fee  Trials  per  fais  laft  publifht. 
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Cmpatlance  or  smpatlaitcc. 

F  the  Plaintiff  do  amend  his  Declaration  at  any 
time  after  it  is  delivered  to  the  Defendant's  At» 


torney,  or  after  it  is  filed  in  the  Office  in  any  thing 
that  is  matter  of  fubffance,  the  Defendant  may  by  the 
Rules  of  the  Court  emparl  to  the  next  Term  after 
that  the  Declaration  is  fo  amended,  if  the  Plaintiff 
do  not  pay  Coffs  to  the  Defendant  for  his  amend- 
ment.;  but  if  the  Defendant  do  accept  of  Cods  of 
the  Plaintiff,  then  the  Defendant  cannot  emparl, 
Mich.  12  Car.B.  R.  For  hyfucb  am^ndnunt  It  ^aUheaS' 
cotanted  as  a  new  Declaration  ;  but  if  the  Defendant  do 
accept  ofCoflsforfuch  Amendment^  it  is  intejided  that  be 
is  [atlsfied  for  what  he  is  frejudiced  by  the  Amendrrsefit, 
and  therefore  it  is  reafon  he  (hould  plead  to  the  Declaration 
fo  amended,  ajjd  not  emparl. 

Vide  ante  Amendment  and  Declaration. 

A  Plea  to  a  Jarifdidion  cannot  be  pleaded  after 
Imparlance,  K^^»;.  54. 

S  In 
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In  a  Suit  againftan  Executor,  Plea  that  he  had 
adminiftred  and  Traverfe  the  Executorfhip,  is  ill, 
being  only  in  Abatement,  and  not  pleadable  after  a 
general  Imparlance,  iLev.  190,  197. 

Non- tenure  General  or  Special  not  to  be  pleaded 
after  Imparlance,  3  Lev.  5'J. 

See  more  of  this  in  the  third  part  of  InfiruBor  Cle- 
ricalis  laft  publiiht,  pag.  4,  5,  6,  &c.  Tip.  Advantage 
and  Method  in  Pleading. 

If  a  Caufe  be  removed  in  the  Vacation-time  out 
of  London,  MMlefcx  or  MarefchaFs  Court,  or  other 
Court  within  five  Miles  of  London  by  Habeas  Corpus 
reti  immediate^  and  Bail  be  put  in,  if  the  Plaintiff 
doth  not  deliver  his  Declaration  eight  days  before 
the  end  of  the  Term,  the  Defendant  may  emparl 
of  courfe  ;  but  if  it  be  delivered  eight  days  before 
the  end  of  the  Term,  then  the  Defendant  muft 
plead  to  enter  ,•  and  in  Michaelmas  Term  if  it  be 
delivered  before  Crafiin.  Aniwarumf  or  in  Eafier 
before  Menftm  Pajcha,  then  he  mull  plead  to  try  it 
the  fame  Term  if  the  Plaintiff  will. 

When  a  Declaration  comes  in  againft  the  Defen- 
dant, the  later  end  of  the  Term,  the  Defendant 
may  by  the  Rules  of  the  Court  emparl  to  the  next 
Term  after  before  he  can  be  compelled  to  plead, 
Micb.  %z  Car.  B.  R.  For  the  Law  doth  not  force  any  one 
to  do  any  thing  raftjlj/  and  without  advice^  hut  gives  the 
Tarty  time  to  deliberate  what  to  answer  for  him[elf^ 
this  is  only  where  the  Defendant  is  in  no  fault  ;  but  if  the 
Defendant  doth  not  appear,  but  the  Bail'bond  is  fued, 
and  afterwards  in  another  Term  Bail  is  put  in  to  the  Ori* 
ginal  ABioTh  and  a  Declaration  is  delivered  forthwith  up- 
on that  Baili  there  the  Plaintiff  may  give  Rules  to  plead 
prefently,  and  if  he  doth  7tot  flead  before  the  Rules  are 
euty  he  may  fign  his  Judgment^  because  the  fault  here  lies 
only  in  the  Defendant  %  againft  whom  the  Vlaintiff  could 

not 
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not  declare  until  he  had  put  in  Bail^  and  he  {hall  Tfever 
take  advantage  of  his  own  Laches* 

Alfo  where  the  Plaintiff  fues  out  a  ipecial  Origi- 
nal againft  the  Defendant,  wherein  the  Caufc  of  A- 
(ption  is  mentioned,  and  the  Defendant  is  taken  up- 
on a  fpecial  Cafias  upon  that  Original ;  here  the  De- 
fendant fhall  have  no  Emparlance,  but  muft  plead 
asfoon  as  the  Rules  are  out  j  the  Reafon  is  thifj 
Where  the  Writ  is  general  the  caufe  of  Adion  ap- 
pears in  the  Declaration,  to  which  the  Law  allows 
the  Defendants  convenient  time  to  confiderof,  and 
advife  upon  before  he  pleads  5  but  where  the  De- 
claration is  mentioned  in  the  Writ  it  felf,  there  the 
Defendant  fees  what  the  caufe  of  A6lion  is,  and 
may  take  a  Copy  of  it,  and  prepare  his  anfwer  rea^ 
dy  againfl:  the  Term* 

In  London  or  Middle/ex  if  the  appearance  be  before 
Crajiinum  Animarum^  or  Men  fern  Vafch^,  or  the  la  ft 
Return  of  any  other  Term,  the  Defendant  fhali  have 
no  Emparlance  without  leave  of  the  Court,  but  fhall 
plead  to  enter  before  the  Eflbign  day  of  the  next 
Term?  wherein  theRules  for  pleading  were  given. 
Where  the  Defendant's  Gale  doth  neceflitate  him 
to  plead  a  fpecial  Plea,  and  the  matter  is  difficult 
which  is  to  be  pleaded,  the  Court  upon  a  motion 
made  to  inform  them  of  it,  v/ill^  if  the  Defendant 
defire  it,  grant  him  longer  time  to  empar),  and  put 
in  his  Plea  than  otherwife  by  the  Rules  of  the  Court: 
he  ought  to  have,  Hill,  zi  Car.  B.  R.-  But  without  a 
^notion  and  leave  of  the  Court  he  cannct  take  time  to 
pleady  hecaufs  the  Court  is  to  judge  whether  it  he  necejjary 
to  plead  fuch  a  Plea,  as  requires  longer  time  to  conjider  of 
than  ordinary^  andjljould  it  he  otherwife  the  Defendant 
might  upon  fuck    pretences  delay  t^h^  flamtiff  without 
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where  the  Plaintiff  doth  keep  any  Deed  or  Wri- 
tings or  other  thing  from  the  Defendant  which  doth 
belong  unto  him,  and  whereby  he  is  to  make  his  de- 
fence, and  is  difabled  by  the  detaining  thereof  to 
plead  for  his  beft  advantage  ;  the  Court  upon  a  mo- 
tion and  information  thereof,  will  grant  an  Empar- 
lance to  the  Defendant,  until  the  Plaintiff  do  deliver 
it  unto  him,  and  alfo  a  convenient  time  after,  till 
he  can  draw  up  his  Plea,  Hill,  xz  Car.  B.  R.  For  the 
Law  doth  give  every  Defendant  convenient  time  to  make 
his  beFi  defence  ;  and  in  this  cafe^  if  the  "Plaintiff  be  de- 
layed^ it  (hall  he  adjudged  his  own  fault. 

By  Glyn  Chief  Juftice,  If  an  Attorney  or  Clerk,  or 
other  priviledged  Perfon  of  this  Court  do  fue  another, 
theDefejidant  cannot  empar],but  muft  plead  prefent- 
ly  ,•  and  fo  it  is  if  a  priviledged  Perfon  of  this  Court 
be  fued,  he  cannot  emparl,  but  muft  plead  prefent- 
]y^  Hir^aad  Goodivin^  Mich  16^6.  for  it  is  but  rea- 
fonable  that  the  Law  (hould  be  the  fame  as  well  for 
the  priviledged  Perfon  as  againft  him. 

Alfo  in  all  Cafes  where  the  PlaJntifF  in  his  De- 
claration, or  the  Defendant  in  his  Plea  alledgeth  a 
prsfert  in  Curia  of  the  Deed  or  Adminiftration,c^<^. 
there  the  Defendant  (hall  not  be  forced  to  ple^d,  nor 
the  Plaintiff  to  reply  until  he  hath  feen  the  Deed  or 
other  Evidence,  and  taken  a  Copy  of  it  at  his  own 
Cofls  if  hj  pleafeth. 

If  the  Plaintiff  do  declare  againft  the  Defendant, 
but  do.h  not  proceed  farther  thereupon  for  three 
whole  Tennis  after,  the  Defendant  may  emparl  to 
the  next  Term  by  the  Rules  of  the  Court,  Hill.  2^ 
Car.  B.  R.  For  hy  his  delay,  he  might  think  the  Plaintiff 
would  not  -proceed^  and  may  he  thereby  unprovided  of  a 
Flea. 

By  Glyn  Cliief  Jufiice,  Trin.  16^6,  B.S.  in  the 
Cafe  oi  Leonard  and  Oshaflon,  It  was  faid/Ihat  if  the 
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Defendant  in  Aflauk  and  Battery  be  Outlawed*^ 
and  come  in  upon  the  Outlawry,  and  the  Plaintiff 
declares  againft  him,  he  ftall  not  emparl  to  the 
next  Term^  but  muft  plead  prefenrly,  and  go  to 
Trial  that  Term,-  For  he  hath  delayed  the  Tlainttff  al- 
ready too  much  hy  ft  an  ding  out  to  the  Outlawry. 

By  Rtf// Chief  Juftice  ,  If  the  Plaintiff  and  the 
Defendant  have  proceeded  fo  far  as  to  iffue  in  the 
Caufe,  and  after  the  Defendant  do  amend  his  Plea, 
the  Defendant  fhall  pay  the  Plaintiff  Cofis,  becaufe 
by  the  amending  of  the  Plea  after  IfTae,  the  Plain- 
tiff may  be  put  to  extraordinary  Charges  in  new 
drawing  up  the  Iffue  ;  yet  the  Court  will  not  grant 
an  Emparlance' unto  him,  although  the  Caufe  be 
not  entred  in  the  Judges  Book  for  Trial,  if  there  be 
warning  given  the  Defendant  of  theTiial,  i<^>55- 
B.  S.  For  after  Iffue  joined^  and  'warr/tng  give?i  for  a 
Tryal  upon  that  Iffue,  it  is  too  late  to  emparL 

The  Court  would  not  grant  the  Defendant  an  Em- 
parlance, though  he  was  fued  upon  a  Bond  of  18 
years  old,  and  could  not  fee  the  Bond  ^  but  bid  him 
pray  Oyer  of  it,  and  plead  ;  in  the  Cafe  of  Mr.  Ed- 
ward  Johnfon  of  the  Inner  Temple,  Pnfch.  1-^56.  B.  S. 
Fo^  the  praymg  Oyer  is  the  proper  way  to  ha.'ve  a  fight 
of  itf  and  have  a  Copy  of  if ;  till  he  have  Oyef,  {ij  he 
fray  it)  he  need  not  plead^  and  the  anti(]uity  of  the  Bond 
is  no  caufe  of  Emparlance. 

See  the  firft  part  of  InfiruB.  Clerical.  67  and  106. 
and  fee  Kehles  Tables. 
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F  one  be  indebted  to  J-  5.  in  a  certain  Sum  of 
j^  Money,  and  J,  S.  makes  his  Will,  and  devifeth 
this  Debt  due  unto  him,  unto  ^.  B.  and  makes  J.  L. 
his  Executor  and  dies ;  this  Debt  devifed  unto  J.  B. 
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mud  be  paid  unto  J.  L.  the  Executor,  and  not  to  A, 
B.  the  Devifee,  Mich.  22  Car.  B.  R*  For  the  Execatorj 
and  not  the  Devifee^  is  the  Per/on  who  can  give  a  fuffici- 
ent  difcharge  for  this  Debt ;  and  the  Debt  is  part  of  the 
Tefiators  Efiate  for  which  the  Executor  only  is  reffonfahle^ 
and  it  may  happen  that  the  Tcfiator  did  not  lea^e  Juffici- 
ent  to  pay  his  Debts  ;  now  if  the  Executor  Jhould  permit 
the  Devifee  to  receive  this  Monyto  his  own  ufe  when  there 
is  not  fufficief^t  to  pay  the  Tejtators  Debts ^  this  would  be  a 
Devaftavit  in  himt  and  he  will  he  bound  to  anjxver  fo 
much  out  of  his  own  Efiate;  but  the  Law  bath  taken 
that  prudent  care  in  this  Cafe,  that  a  Legacy  fljall  not  vefi 
in  the  Devifee  without  the  affent  x>f  the  Executor  t her eun^ 
to  ;  lut  if  an  Executor  hath  Affets  fufficient  to  pay  Debts 
and  Legacies,  there  if  he  jljall  refufe  to  ajfent  to  the  Le- 
gacies^ or  make  payment  thereof  the  Chancery  will  com- 
pel him. 

\i  ^.  Scire  facias  h^hvon^t  againft  an  Executor  to 
fhew  caufe  why  he  fhould  not  pay  a  Debt  unto  the 
Plaintiff  recovered  againft  the  Teftator;  the  Exe- 
tor  cannot  plead  fully  adminiftred,  but  he  muftplead 
that  no  Goods  of  the  Teftator  are  come  to  his  hands 
whereby  he  might  difcharge  the Debr^  Mich,  iiCar. 
B,  R.  For  he  mny  have  fully  adminiftred^  and  yet  be  li- 
able in  Law  to  pay  the  Debt  demanded  upon  the  Scire 
facias,  viz.  When  Goods  of  the  Tefiatm  fiall  afterwards 
come  to  his  Hand, 

Judgment  given  prefently  againft  Executors  upon 
riens  en  lour  mains  pleaded  to  be  executed  when  Af- 
fets  (hall  happen^  2  Saund,  226, 

An  Executor  which  hath  adminiftred  Goods  of  the 
Teft.uors  as  Executor^  or  that  is  Executor  of  his  own 
Wrongs  by  difpofing  of  the  Goods  of  the  Party  de- 
ceafed^  without  authority  given  unto  him,  cannot 
wave  a  Term  for  years  of  Land,  &c,  of  which  the 
deceafed  died  poffcffed  of,  Mich'  23  Car.  B.  R.  For  he 
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hath  charged  himfelf  to  be  anfwerahle  to  all  Perfons  con' 
cerned  as  far  as  the  deceafed  Parties  fcrfonal  Eftate  ivtll 
ameunt  unto  ;  hut  if  the  Term  v^ill  not  he  AffctSj  he  may 
wave  the  Term^  Tria  14  Car.  B.  R.  for  it  is  to  no  pnr- 
fofe  to  accept  it. 

An  BicQcntoT  de  [on  tort ca.nnot  plead  a  Retainer  ia 
fatisfa<5l:ion  of  his  own  Debt,  Mich.  13  Car. 

An  Executor  of  his  own  wrong  is  not  by  Law 
chargeable  for  more  than  the  value  of  the  Goods  of 
the  deceafed  doth  amount  unto,  and  which  did  come 
unto  his  Hands^  and  with  which  he  hath  intermed- 
ledj  Mick  x%  Car.  B.  R.  Becaufe  he  is  not  imfowered  hy 
Law  to  recover  any  more  of  the  Eftate^  as  an  Executor 
authoriz^ed  hy  the  Vrohate  of  a  Will  is. 

The  Executors  and  Adminiftrators  of  Executors  in 
their  own  wrong  (hall  be  liable  to  pay  the  Debts  of 
the  Teftator,  per  Stat.  %oCar.  2. 

Alfo  all  and  every  Executor  and  Executors,  Ad- 
miniftrator  or  Adminiftrators  of  fuch  Executor  or 
Adminiftrator  de  jurcy  who  (ball  waft  or  convert  to 
his  own  Ufe,  Goods,  Chattels  6r  Eftate  of  his  Te* 
ftator  or  Inteftate,  Ihall  from  hencefosth  be  liable 
and  chargeable  in  the  fame  manner  as  his  or  their 
Teftator  or  Inteftate  fhould  or  might  have  been,  per 
Statutum  annis  4  and  5:  IVill.  and  Mar.  Reg.  d^  Regina» 

If  it  be  found'  that  the  Executors  vendsderunt,  &c. 
they  (hall  be  charged  de  hojiis  propriist  altho'  there  is 
no  Devaflavity  ^  Saund.  405* 

The  word  Executor  is  a  word  collecSlive,  and  doth 
comprehend  in  it  the  Executor  of  an  Executor,  H.U» 
2.5  Gar.  B.  R.  For  he  is  accountable  for  the  fir/^  Tefiatcrs 
Goods,  and  is  as  it  were  his  Executor  for  fuch  Goods  as 
remain  unadminifired  hy  the  firfl  Executor. 

An  Executor  may  recover  a  Duty  which  was  du^ 
to  the  Teftator,  although  the  Executor  was  v.oi  fia 
media  the  creation  of  that  Duty,  7ri».  %x  Car.K* 
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For  be  reprefents  the  *viry  Verfon  of  the  Tefiator,  and  the 
Tefiafor^s  Efiate  belongs  to  him> 

An  Executor  may  be  charged  upon  a  Collateral 
Promife  made  unto  the  Party  by  the  Teftator^  if  the 
Promife  was  broken  in  the  life-time  of  the  Teftator, 
elfe  not,  Mich.  1649.  B.  S.  and  16  Aprils  i65ro.  B.S. 
For  hy  the  breach  of  the  Promife  there  accrued  a  Duty  to 
him  to  whom  the  Vromije  was  made  from  the  Teftator^ 
but  before  it  is  broken  it   is  no  Duty, 

Two  Perfons  are  bound  jointly^  one  of  them  dies, 
the  Survivor  only  ftiall  be  charged,  and  not  the  Ex- 
ecutor of  the  Survivor,  becaufe  the  perfonal  lien  fur- 
vives,  Vafch.  16  Car.  2. 

If  after  appearance  one  of  the  Plaintiffs  Executors 
make  default,  the  other  Plaintiff  (hall  give  him  a 
Rule  to  come  in  and  join  with  him,  or  be  fevered  ; 
bat  if  he  did  never  appear,  then  there  muft  go  out 
a  Summons,  and  feverance  againft  him. 

An  Executor  fliall  be  bound  by  his  Teftator's  Co- 
venant^ akho'he  is  not  named  therein ;  but  an  Heir 
fhall  not  be  bound  unlefs  he  be  particularly  named,, 
Dyer  14,  &  ^o^. 

Debt  for  Rent  lies  in  the  detinet  only  againft  an  Exe- 
cutor as  well  for  Rent  due  in  the  Teftator's  life-time, 
as  by  the  Executor  after  his  death,  Cro.Car.'L%<;.  con- 
trary to  the  Opinion  of  Hargraves  Cafe,  in  Coke^ 
which  the  Court  faid  was  reverft  for  that  reafon. 

CnUietmcnt  or  3jntiigment 

AN  Endidment  that  ss  framed  upon  a  Statute, 
ought  to  purfue  the  words  of  the  Statute,  and 
mult  conclude  contra  formam  Statuti,  Trin.  25  Car. 
B.  R.  Forfuch  an  Endttlment  is  founded  upon  the  Statute 
onljt  and  miifi  not  therefore  fwerv2  from  ft. 

If 
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If  any  one  be  perjured  in  an  Affidavit  made  in 
any  Cpurt  of  Record  touching  any  Caufe  depend- 
ing in  that  Court,  an  Indidment  may  be  preferred 
againft  him^  for  this  is  Perjury  upon  the  Statute  of 
5  EliZf  caf'  29.  Trin.  2  3  Car.  B,  R. 

An  Endi<9:ment  of  Forcible  Entry  doth  not  lie  up- 
on the  Statute  of  8  H,  6.  againft  one  for  entriFig 
forcibly  into  a  Leafe  for  years,  or  a  Copyhold,  for 
fuch  Eftates  are  not  mentioned  in  the  Statute  of 
8  H.  6.  nor  within  the  Equity  of  that  Statute  ,•  but 
an  Endicftment  doth  lie  in  fuch  a  Cafe,  by  the  Sta- 
tute of  II  Jac.c,  15'.  Hi3,  23  Car,  B.  R,  For  they  are 
comprifed  within  that  Statute. 

Although  exceptions  be  taken  againft  an  Endi6l- 
ment^  to  the  intent  the  Court  fhould  quafh  it,  yet 
the  Court  will  grant  time  to  maintain  the  Endid- 
ment  unto  the  King's  Counfel,  if  they  defueit^  HiH, 
2g  Car.  B.  R.  For  the  maintenance  of  EndiElments  is  for 
thefigoed  of  the  Common-'wealth^  and  the  Kwg  is  frinci- 
fally  concerned  in  it,  \ 

Where  a  Perfon  is  convided  upon  an  Endidment 
or  Information,  the  Court  will  not  fet  the  Fine  un- 
til the  Party  appears  in  Court,  or  elfe  fome  other 
Perfon  in  Court  undertakes  for  him  to  pay  his  Fine, 
becaufe  the  Court  immediately  upon  pronouncing 
of  Judgment  againft  the  Defendant,  commits  him  in 
Execution. 

The  Court  doth  not  ufually  quafli  Endidments  for 
Perjury  or  Nufances  in  the  High-way,  &c.  although 
the  Endidments  be  faulty,  but  will  put  the  Party  to 
plead  to  the  Endidment,  HiL  2;  Car.  B.  R.  ForVer- 
jury  and  Nufances  are  counted  great  Offences,  and  there- 
fore the  Court  doth  not  favour  fuch  Offenders^  and  if  the 
Endi^ments  he  not  good,  the  Parties  endiBed  may  a'void 
them  by  pleadirg,  and  it  is  but  ex  gratia  that  the  Court 

doth 


ioth  <juajh  EndiEiments^  and  they  are  not  hound  to  do  it 
ex  Otficio. 

An  End idment  ought  to  be  more  certain  than 
Common  Pleadings  in  Law  need  to  be,  HiL  25  Car. 
B.  R.  becaufe  they  are  morefenaly  and  ought  to  be  more 
freeifeljf  anfivered  unto. 

An  Endidment  ought  to  exprefs  the  year  of  our 
Lord  in  which  it  was  taken^  Hii/.  1649.  30  Jan.B,R. 
For  it  ought  to  be  certain  in  the  time^  as  well  as  in  other 
matters. 

If  an  Edi£lmcnt  be  drawn  fo  general,  and  fo  un- 
certain, that  the  Party  endided  cannot  tell  how  to 
make  a  certain  anfwerunto  it,  fuch an Endi(^ mentis 
not  good^  but  may  be  quafhed,  Fafch.  24  Car.B.  R. 
For  otherwife  the  Defendant  would  be  injnared  thereby. 

If  a  word  be  left  out  in  an  Endidment  which  is 
but  only  in  matter  of  form,  yet  the  Endidment  is 
good  ^  but  if  it  be  in  matter  of  fubftanceitisnotgood, 
Trin,  24  Car.  B.  R.  For  it  is  the  fubftance  of  Vleadingf 
that  if  mofi  regarded,  tho  formality  be  not  to  be  ?}egleBed» 

If  one  be  endided  for  doing  oFany  thing  for  which 
he  is  not  by  the  Law  to  be  endided  for,  as  for  the 
enclofing  of  a  Common,  or  fome  other  Trefpafi  for 
which  an  Adion  at  the  Common  Law  is  to  be 
brought,  or  for  calling  a  Man  a  Rogue  or  Thief,  &c. 
fuch  an  Endidment  is  not  good,  but  may  be  qua- 
Sitdy  Tafch*  24  Car.  B.  R.  For  EndiBments  are  to  be 
-preferred  for  Criminal  and  not  for  Civil  Matters ;  and 
then  likewefe  the  Delinquent  is  liable  to  be  twice  funifljed 
for  one  Offence-^  Tphich  is  againft  Magna  Charta. 

If  one  do  interrupt  a  long  continued  pofleffion  of 
Lands  by  an  unlawful  means,  and  the  Perfon  that  is 
fo  interrupted  of  his  pofleffion  do  regain  hispoffeP 
fion  by  unlawful  means  alfo,  yet  an  Endidment  of 
forcible  Entry  doth  not  lie  againft  him  for  doing 
thereof^  Mick  24Car.  B.  R.  For  the  Law  favours  long 

fojfejfions^ 


fojfejjlonsy  and  ddtb  not  countavance  the  difturhirs  ofthew^ 
and  this  is  but  vim  vi  repellere,  which  is  not  funijhable 
in  mi^ny  cafes* 

U  an  Endic^ment  be  good  in  part^  and  the  other 
part  of  it  is  naught,  the  Court  will  not  quafii  it^ 

WiHiWe'^  C^fQ  9  J  J}  Latch  i/g. 

la  moil  Cafes  the  Endidment  for  a  Fad  done, 
ought  ro  be  I.dd  m  the  County  where  the  Fad  was 
done;  for  itlha  Ibe  intended  that  there  may  the  bed 
conufance  of  the  Fad  be  had^  and  confequently  the 
faireft  Trial  ,•  but  this  holds  not  in  ail  Cafes^  Mich. 
24  Car.  B.  R.  and  Mich.i^  O^.  1650.  B.R. 

If  one  be  endided  at  the  Seffionsin  London,  or  in 
any  other  County,  and  the  Party  endided  doth  re- 
move the  Endidnient  by  a  Certiorari  into  this  Court, 
ancf  doth  not  thereupon  qualh  the  Endidment,  the 
Party  that  did  remove  it,  ought  by  the  Rules  of  the 
Court  to  try  the  Endidment  at  his  own  Cofts  the 
next  Term  after  that  the  Endidment  is  removed  ; 
For  the  removing  of  it  is  in  favour  of  the  Defendant,  and 
he  (hall  not  hy  reajon  thereof  be  fuffered  to  delay  or  put  the 
Trofecutor  thereby  to  extraordinary  Charges,  1 5  Nov.  i  ^50. 

When  an  Endidment  is  fpecial,  that  is,  when  ic 
is  grounded  upon  fome  fpecial  matter  of  f^d:^  the 
Evidence  given  upon  the  Trial  of  this  Endidment 
muft  prove  this  fpecial  matter^  and  maintain  the  En- 
didmenc ;  but  if  it  be  a  general  Endidment  ic  is 
not  fo,  22  Car,  B,  R. 

And  Endidment  muft  be  certain,  that  the  Party 
endided  may  know  how  to  plead  to  it,  or  traverfe, 
or  elfe  it  is  not  good,  but  may  be  quafhed,  HOI. 
21  Car.  B.  R.  Becaufe  there  can  be  no  Trial  upon  it,  by 
reafon  of  its  uncertainty* 

A  Prefentment  may  be  in  Englifli,  but  an  En- 
didment ought  to  be  in  Latin,  or  elfe  it  is  not  good, 
but  may  be  quafiied,  except  it  be  an  Endidment 

cakea 


268        C&ep^aaticalEeffiffer;  Or, 

taken  before  the  Commifllioners  of  Sewers,  which 
maybe  in  EngHfh,  Hit  21  Car,  B,  R. 

The  Parifh  in  which  the  Fa6t  was  done,  for  which 
the  Party  is  endided,  ought  to  be  named  in  the 
Endi6tmenr,  1 1  Car.  B.  R.  That  the  Tarty  endi^edmay 
he  the  plainlier  defer ihed. 

An  Endidment  doth  lie  againft  one  that  fpeaketh 
blafphemous  words,  11  Car.  B.  R.  It  lay  then  at  the 
Common  Law^  hut  noiv  by  a  late  ASl  it  lies  only  for  freak- 
ing of  fome  blafphemous  words  named  in  that  A^ ;  but 
Qa.  whether  it  novj  lie  at  the  Common  Law  for  [peaking 
any  other  blafphemous  words  not  mentioned  in  the  Statute  ; 
Itfeems  it  doth  not. 

An  Endi6lmentfor  a  Nufance  doth  lie  againft  the 
Owner  or  Proprietor  of  a  Ship  that  is  funk  in  a 
Haven  or  Port^  2 1  Car.  B.  R .  For  thereby  the  Trade  of 
that  place y  where  the  Haven  or  that  Fort  is,  is  hindred^ 
iTind  alfo  Navigation^  which  is  prejudicial  to  the  Common- 
wealth ;  for  it  is  chiefly  maintained  by  Navigation. 

One  that  is  convi6ted  upon  an  erroneous  Endi6t- 
ment  cannot  move  after  his  Convidion  to  have  the 
Endidlment  quafhed^  but  muil  bring  liisWrit  of  Er- 
ror to  reverfe  the  Judgment  given  againft  him  upon 
the  Endidment,  Mich.  22  Car.  B.  R.  For  after  Judg- 
ment it  is  too  late^  for  an  EndiBment  is  ^uajhed  for  the 
infufficiency  in  it,  or  hecaufe  no  good  Judgment  can  be  gi- 
'ven  upon  an  erroneous  EndiSlment ;  but  if  Judgment  be 
given  upon  an  erroneous  Endi^ment^  it  is  good^  till  it  be 
r  ever  fed  by  a  Writ  of  Error. 

The  Court  will  not  quafh  an  Endidment  that  is 
preferred  for  the  publick  Good,  although  ie^  be  not 
a  good  Endidment,  but  will  put  the  Party  endicted 
to  traverfeit,  or  to  plead  unto  it,  Mich.  22  Car.  B. 
R.  For  it  is  by  the  favour  of  the  Court,  that  any  EndiB- 
went  is  quafied ;  for  if  the  Court  pleafe-t  they  may  force 
the  farty  to  traverfe  or  plead  to  af^y  Endi^ment^be  it  good 


or   had ,  /<jr  /^  i/    no  prejudice  to   the  Party    endi^led. 

An  Endicament  removed  by  a  Writ  of  Certiorari 
into  this  Court,  may  be  fent  back  again  into  the 
County  or  Place  whence  it  was  removed,  if  there 
be  caufe  to  do  it,  Mich.  21  Car.  B.R.  That  there  may 
he  a  Trial  had  upon  it  where  it  was  firfi  laid. 

If  an  Adion  upon  the  Cafe  be  brought  againfl:  one 
for  calling  another  Thief,  and  the  Defendant  doth 
juftifie  the  words,  and  upon  the  Trial  it  be  found 
for  the  Defendant,  an  Endidment  may  be  forth- 
with framed  againft  the  Plaintiff  to  try  him  for  the 
Felony  ,•  So  it  was  dione  in  Mich,  21  Car.  in  the  Cafe 
of  one  Perry,  who  w^s  after  executed  atT^h\ixt\^  Mich 
ax  Car.  B.  R.  For  the  Felony  appears  to  the  Court  by  the 
Verdi^  found  for  the  Defendant. 

An  Endidment  doth  lie  againft  one  that  Cheats 
another  at  play  with  falfe  Dice,  Hill.  22  Can 
B.  R.  or  for  any  other  way  of  cheating  at  Vlay^  or  other^ 
wife ;  for  cheating  is  'a  high  Crime  againft  the  Common- 
wealthy  as  well  as  againfi  the  Party  cheated. 

An  Endidmeot  doth  not  lie  for  a  private  Nufance, 
or  other  Injuries*  becaufe  the  Nufance  or  Injury 
done  is  not  made  ad  commune  nocumentum^  but  ad 
privatum^  and  therefore  an  Adtion  upon  the  Cafe 
doth  only  lie  for  the  Party  that  is  damnified  by  this 
Nufance  or  Injury,  HtB.  2xCar.B.R.  11  Maij^iSt^i, 
For  EndiBments  are  to  punifh  puhlick  Offences  only^  and 
thofe  done  againfl  the  puhlick  Peace-,  and  not  punifjj private' 
TrefpaJJesy  for  which  the  Law  gives  particular  A^ionsi 

An  Endid:ment  lies  againft  one  for  aifauiting  and 
flopping  of  another  in  his  paffing  in  the  High-way, 
Hill.  22  Car.  B.  R.  For  it  is  a  breach  of  the  Puhlick 
Peace. 

One  that  is  endidsd  for  Felony  may  have  Coun- 
fel  adigned  him  to  fpeak  for  him,  P^fch,2iCa.r.K  R, 
But  Juch  Couifel  are  only  to  (peak  for  him  In  matter  of 

Law^ 
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LaWf  and  not  concerning  matters  of  FaBj  for  that  doth 
depend  upon  froof  ofWitnejfes, 

Although  a  Bill  of  Endidmenc  be  preferred  to  a 
Grand  Jury  upon  O^th,  yet  they  arc  not  bound  to 
find  the  Bill,  if  they  find  caufe  to  the  contrary  ^  and 
on  the  other  fide,  altho'a  BillofEndidment  be  pre- 
ferred unto  them  without  Oath  made,  yet  they  may 
find  the  Bill  if  they  fee  caufe,  Vafch.  2;  Car.  B.R.  But 
it  u  not  ufual  to  prefer  a  Bill  unto  them  before  Oath  he 
firfi  made  in  Courts  that  the  Evidence  they  are  to  gpv0 
unto  the  Grand  Enquefi  to  prove  the  Bill  is  true. 

Every  Endidment  ought  to  be  preferred  againft 
the  Party  for  Ibme Offence  committed  by  him,  either 
againft  the  Common  Law,  or  againft  fome  Statute, 
Trin,2^  Car.B.R.  And  not  for  every  flight  Mifdemeanour* 

An  Endidment  lies  againft  one  that  makes  a  falfe 
Oath  in  an  Anfwer  to  a  Bill  in  Chancery^  or  in  an 
Affidavit  made  in  a  Caufe  depending  there,  or  in 
any  other  other  Court  of  Record,  trin,  13  Car.  B.R. 

Where  the  Party  endicted  is  outlawed  upon  the 
Endictment,  the  Court  will  not  quaih  the  Endict- 
ment,  altho'it  be  erroneous,  but  will  force  the  Party 
outlawed  to  bring  his  Writ  of  Error  to  reverie  the 
Outlawry  ;  For  before  the  Outlawry  reverfed^  tip  Party 
outlawed  can  have  no  benefit  of  the  Laiv^  Mich,  14  Car, 
B.  R. 

An  Endictment  may  be  amended  the  fame  Term 
it  is  brought  into  the  Court,  by  the  Clerk  of  the 
Peace  ,•  but  the  next  Term  alter  he  cannot  amend 
it,  Vafch.  24  Car.  B.R.  For  th^  the  Law  will  give  way 
as  jnuch  as  is  retjuifitefor  themai?Jtaimng  of  EnditlmentSy 
hecaufeit  is  intended  they  are  preferredpro  bono  publico, 
yet  it  will  not  permit  that  the  Party  endiBed  {hall  be  un- 
neceffarily  delated  by  the  Profecutor  from  coming  to  a  jufi 
yidication  of  himfelf  for  the  Crime  for  which  he  /lands 
endiffed* 

If 


If  only  a  word  of  form  be  left  out  in  an  Endi6l:- 
nient,  yet  the  Endidment  is  good  ,•  but  if  one  word 
of  fubftance  be  omitted,  the  whole  Endidment  is 
naught,  Vafch,  14  Car.  B.  R.  For  tho  the  Law  doth  re- 
gard form  in  theTroceedivgs  thereof y  yet  it  is  matter  cf 
fuhfiance  that  is  chiefly  aimed  at  in  all  Vreceedings^ 

Upon  an  Endidment  preferred  againft  one  in  the 
Kingh  Benchy  there  doth  iflbe  out  a  Venire  facias^  and 
if  the  Party  doth  not  appear  thereupon^  then  an  At- 
tachment againft  the  Party  endided  to  force  him  to 
appear  to  the  Endidment,  Tafch.i6^o^Maijy  B,S,  and 
to  tra'verfe  or  plead  to  it,  or  to  mcue  to  have  it  quafljed. 

It  ought  to  appear  in  certifying  an  Endi<3;ment, 
that  the  Jury  were  fworn  or  charged  to  preient  Of- 
fences, within  the  place  where  the  Offence  is  laid, 
I  Saund,!^^, 

An  Endidment  founded  only  upon  a  Statute^ought 
to  conclude  contra  formam  Statuti,  Id.  250. 

Upon  an  Endidment  for  flopping  a  Way,  it  was 
declared  to  be  the  courfe  of  the  Court,  that  the  Of- 
fender is  to  be  admitted  unto  a  Fine  upon  his  (ub- 
niiffion  before  Verdid,  if  there  be  a  Certificate  that 
the  Way  is  repaired.  But  if  the  Party  be  convided, 
fuch  Certificate  will  not  ferve,  but  the  Party  ought 
to  caufe  a  Confiat  to  iifue  out  to  the  SherijGF,  who 
oughc  to  return  that  the  Way  is  repaired,  be- 
caufe  the  Verdid,  which  is  a  Record,  ought  to  be 
anfwered  with  matter  of  Record^  Raym.  21$, 

An  Endi<f^ment  lies  for  the  confpiring  to  do  an 
illegal  Ad^  altho'  the  Ad  is  not  done,  i  Lev.  62. 
125-.  And  it  lies  againft  the  procurers,  akho'  the 
Adors  are  aquitted.  Idem.  126. 

An  EndiiSbment  at  theSeffions  of  Peace  omitting 
Domini  Regis,  is  ill,  Id.  {']^. 

An  Endidment  ^uod  cepit^mfdum  pifces,  J.  S.  [vocat. 
Carp.Ftfljesf  without  ma;  k  or  value^  good,  Id,  205.J 


%Ti.        Cfie  p?aaical  Keffiffet ;  Or; 

An  Endictment  that  the  Defendant  tfi  Communis 

'perturhatorpacis^  Communis  of pre^oty  &c,  ill,  but  Com- 
munis Bare&ofy  Rixa^  &c,  good.  H,  199. 

An  Endictment  before  a  Juftice  of  Peace  infra 
JBurgttm^  and  fays  not,  pro  Burgo^  is  ill.  Id,  304. 

That  fcienter  recepit  latromsy  or  Felons  without 
fayingj  that  he  knew  them  to  be  Thieves,  good, 
%  Lev.  108. 

Alfo  an  Endictment  of  Forgery  without  Vi  &  ar- 
mis  is  good^  Id,  ixi. 

An  Endictment  of  High  Treafon  done,  not  con- 
cluding contra  ligean  fuam  debit\  ill,  and  not  fup- 
pliedby  other  woxAs  tantamount^  Id^  396. 

See  the  Tables  to  Keehles  three  Vol.  tit,  Indi^ment, 

IT  is  a  Rule  in  the  expofition  of  Grants,  that  they 
(hall  always  be  taken  moft  ftrongly  againft  the 
Grantor,  Carter  104. 

The  beft  expofition  of  the  Statute  Law,  is  to  be 
had  by  the  confulting  with  the  Makers  of  them,  and 
how  they  did  in  their  time  interpret  them.  Hill,  ig 
Car.  B.  R.  For  they  knew  heft  for  what  end  they  made 
the  Statutes^  and'  '■  '■— ■ 

Contemporaria  expo  fit  io  legis  eft  optima. 

Words  that  are  infenfible  ought  to  be  rejected,'  fo 
alfo  words  of  known  fignification  fo  placed  in  a 
Deed  that  they  make  it  repugnant  and  fenfelefs  are 
to  be  rejected  equally  with  words  of  no  fignificati- 
on^  Faugh  176. 

What  appears  not  to  be,  muil  be  taken  in  Law  to 
be  as  if  it  were  nor^  Ikid.  i6c}. 

The  words  u[uaUy  letten  fnall  be  intended  Lands 
twice  or  more  lerren,  Ibid.  53. 

The  \Jvord 'videlicet  m  a  Deed  is.jiut  to  expound  or 
make  plain  the  Premifes  of  the  Deed  in  which  it  if 
put,  and  not  to  deftroy  it,  or  make  it  ambiguous; 

and 


and  therefore  that  which *it  brings  in,  ought  not  to 
be  contrary  to  it,  for  if  it  be,  the  ^Uelicet  \s  void y 
FafcL  23  Car.  B.  R.  And  the  Deed  flmll  he  taken  as  if 
it  were  left  out. 

If  all  the  words  of  a  Deed  can  fiand  together 
without  any  abfurdity,  the  Law  will  make  fuch  ah 
Expofition  of  them,  that  the  whole  Deed  may  be 
good  in  Law,  Tafch.  24  Car.  B.  R.  Becaujethefefife  cf 
the  Tatties  to  the  Deed  is  colleSied  otit  of  ths  Tvhole  Deed  ^ 
Ut  res  magis  valeatquam  pereat. 

When  there  are  two  Sentences  in  a  Deed,  thefe- 
cond  may  well  explain  the  fir  ft,  for  ex  frecedsntihus 
&  confetjuetitihus  e(i  optima  intrepretatio^   Rolls  I  Rep. 

Thefe  two  Grounds  are  to  be  obferved  in  the  ex- 
pofition of  Deeds. 

I.  If  the  fecond  part  contradids  the  fiift^,  the  fe- 
cond  par>  (hall  be  void^ 

z.  If  the,  laft  part  expound  the  former  part,  both 
of  them  fhall  ftand  together,  Ihsd. 

VVhen  ever  the  words  of  a  Deed,  or  of  the  Par- 
ties without  Deed  may  have  a  double  intendment, 
and  the  one  ftandeth  with  Law  and  Risht,  and  the 
other  is  wrongful,  and  againft  Law;  the  intend- 
ment that  ftandeth  with  Law  Ihall  be  taken,  €0, 
Lit.  41.  h. 

The  Law  will  tranfpofe  Claufes  in  Deeds  to  coxr^^ 
to  the  true  meaning  of  them,  but  not  confound 
xhtm^  Carter  15-0,  if-g.  Co.  Lit.  liy.h. 

Se.e  the  expofition  of  Words  and  Sentences  ffrcm 
the  I  and  z  of  Saund.  Rep.}  at  the  later  end  of  the 
fecond  part  oflnfirudhr  Clericalis. 

See  alfo  the  Table  to  Kebles,   |  Vohn^es. 

Debt  for  TitJApf  20  Acres  cjuafdam  prad.  50  A- 

cres  he  had  SoJ^fcand    carried  away  the  Shcaver, 

&c.  there  on  ii^^Bi  to  arreft  Judgment,  the  pr^d,^ 

'     .    .  ^  T  30 
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go  was  adjudged  void^  and  itftiallbe  intended  pra' 
diB.  Acras,  i  Lut.  97.    ' 

Anno  Regis  &  AnnoRegni  Regts^  is  all  one,  W.li;. 

Prefentment  ad  Ecdefiam,  taken  fox  frefentatiorP ^ 
infiitution  &  induBion^y  Id.  1 5'6.' 

Where  (ut)  is  an  JffirmaUve^  as  ut  filius  &  hares  is 
Affirmative  that  he  is  Heir,  fo  ut  Adminiftratrix,  or 
ut  EKecutor  is  affirming  that  fhe  is  Adminiftratrix, 
C^<r.  Id.  zil. 

Words  in  Deeds  of  Settlement  and  Revocations 
expound  one  the  other,  3  Lev.  21 ;. 

Expofition  defarol  quendam,  I  Lut.'  375:. 

Of  the  words  towards  his  charges  at  Law,  fiial! 
be  expounded  in  full  fatisfadion,  Id.  533. 

Of  the  words  in  Articles^  between  a  Man  and 
a  Woman  fole,  to  pay  to  her  16  /.  fo  long  as  they 
infimul  cobahitarentj  AngUce  lived  together^  Id.^^j, 

Of  the  word /Jr^^i/',  I^.  4x8. 

Of  the  words,  Failing  J,  S.  Id.  804.  809. 

Of  the  words,  Faldage  and  ,  and   to 

what  things  they  extend,  x  Lut.  1 1^8, 125:9. 

Of  the  word  Toll,  Stallage,  Paffage,  1^,1518. 

Of  the  words,  or  either  of  them.  Id.  1629.  C 

election*    See  Tit.  DcClOt 

AN  Ad:ion  of  Trefpafs  upon  the  Cafe,  or  an  A- 
dlon  of  Trefpafs  Ft  &armis,  maybe  brought 
ag;.i  ift  one  that  doth  refcue  a  Prifonerat  the  Ele- 
ction of  the  Party  who  is  damnified  by  this  Refcous, 
Fafch.  14  Car.  B.  R.  Tet  the  Judgments  are  different  in 
thefe  two  Anions  \forjn  Trefpafs  Vi  &  armis,  thejudg" 
ment  is  entred  'with  a  Capiatur  pro  Fine,  for  the  di- 
finrhance  of  the  fMick  Peace  hy  the  Refcous  ;  hut  in  a 
bare  Atiton  on  the  Cafe  the  yfdgmmt  is  entred-,  that 
the  Defendant  be  in  milericordia.    ^K 

^  Where 
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^6e  accompltflj'a  atto^nep.        %  7  ^ 

Where  one  may  brin^  an  Action  of  Wafie  for 
Trees  cut  down  upon  his  Land  and  carried  away 
from  thence^  it  is  at  his  Election  to  bring  an  Adi- 
on  of  Wafte>  or  elfe  an  Adion  of  Trover  and  Con- 
verfion  for  the  Trees,-  ¥or  though  it  he  molt  for  his 
advantage  to  bring  an  ABion  of  Wafte,  yet  he  may  'wave 
that  advantage  if  he  fleafe^  for  none  is  prejudiced  there- 
by hut  himfelf,  Mich.  24  Car.  B.  R.  But  both  he  can^ 
not  bring. 

An  A61:ion  upon  the  Cafe,  or  an  Afidzej  doth  lie 
againft  him  that  doth  furcharge  a  Common  at  the 
eledlion  of  him  that  is  injured  thereby,  Mich.  1^49. 
B.  S.  For  it  is  all  one  whether  the  Tlaintiff  recover  the 
thing  for  which  he  fues^  or  Damages  for  his  prejudice  fuf- 
fered  by  the  lofs  of  it. 

Where  nothing  paffes  to  the  Feoffee  or  Grantee 
before  Eledion>  there  the  Eledion  mud  be  made  in 
the  lives  of  both  the  Parties ;  but  when  an  Efface  or 
Intereft  paffeth  prefently,  there  Eledion  may  be 
made  by  them  or  their  Heirs,  ^  Rep.  36,  gy. 

Where  the  fame  thing  paffes  prefently  to  the  Do- 
nee or  Grantee,  and  the  Donee  or  Grantee  have 
their  elecftion  in  what  manner  to  take  this  5  here 
the  Intereft  paifeth  prefently,  and  the  Executors  or 
Heirs  may  have  their  election  when  they  will^  Co 
Lit.  14^.  a.  Moor  85. 

Condition  to  render  an  Accompt  before  the  25 
of  June^  or  to  render  himfelf  to  Prifon;  the  ele- 
<Slion  is  to  the  Obligor^  3  Lev.  i  57. 

Where  an  election  is  given  to  feveral  Parties^  the 
firft  election  by  either  of  the  Parties  ihall  ftand^ 
Moor  241. 

When  an  election  is  of  two  leveral  thing^^  he 
which  is  the  firft  Agent  fhall  have  the  firft  election, 
as  if  20i,  or  a  P».obe  be  granted,  the  Grantor  ihall 
have  his  election^  which  he  will  give,  tor  be  35  to  do 

T  I  the 
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the  firft  Act,  and  either  the  20  s,  paid,  or  Robe  de- 
livercdj  is  a  performance  of  the  Grant,  Moor  141. 

But  where  there  is  a  Leafe  rendring  Rent,  or  a 
Robe,  here  the  Leflee  (hall  have  his  election  to  pay 
which  he  pleafeth,  Ih'td, 

But  if  I  give  J.  S.  one  of  my  Horfes,  here  J,  5. 
{hxW  have  his  election,  forJ.S.  is  the  firft  Agent, 
he  may  either  take  or  feize  one  of  them  when  he 
pleafeth.  Moor.  Z4,i. 

A  Grant  of  20  of  the  beft  Trees  in  his  Wood  to 
be  taken  in  three  years  ,  the  Grantor  can  cut 
none  in  the  mean  time,  at  leaft  without  having 
made  requeft  to  the  Grantee  to  make  election,  2. 
Lev.  54. 

If  the  PlaintifTamend  his  Declaration,  it  is  at  his 
election  either  to  pay  the  Defendant  Cofts  for  this 
amendment,  or  to  give  the  Defendant  an  empar- 
lance to  the  next  Term  after  the  amendment ;  and 
the  Defendant  cannot  hinder  this  election?  7  Fek 
1650.  For  the  Defendant  is  at  no  prejudice  by  it^  hecattfe 
he  is  recompejffed  by  the  Cofisy  and  therefore  it  is  no  rea~ 
fen  that  the  Vlaintiff  jhould  be  delayed  by  an  emparlance. 

CCopIc. 

A  Recital  in  an  Obligation  is  an  Eftople,  againft 
which  he  that  made  the  Obligation  (hall  not 
be  permitted  to  plead  any  thing  to  the  contrary,  if. 
an  Action  be  brought  againft  him  upon  this  Obliga- 
tion^ /'/7/<:Z>.  l4Car.  B.  R.  For  that  were  to  contra di^ 
his  own  Acl  and  Deed^  and  the  recital  fhaH  be  inte?jded 
to  he  true,  and  not  to  be  contradiSled,  Dyer  196. 

Tilt;  Condition  of  a  Bond  was  to  pay  all  fuch 
Legacies  as  j/.  5.  had  bequeatlied  by  his  Will,-  here 
it  was  held,  that  the  Defendant  could  not  plead  that 
J,  S.  made  no  Will,  .ibut  he  might  plead  that  J.  ? 

gave 
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f    i</tftfrj  Cafe  ^ry^ 

Generale  nihil  certe  imflicat.    If  a  Man  Covenant?; 

that  he  will  be  non-fuited  in  all  Adions  depending 

;    In  tht  Common  Tleas J  where  he  isPlaintiif,  he  may 

fay,  that  he  hath  not  any  Adion  depending  there  ; 

but  if  the  Condition  be  particular^  viz,,  in  a  Writ  of 

FormeJonyd^c,  there  depending,  e  contra,!  Rep.3g,24. 

If  one  enter  into  an  Obligation  by  the  Title  of  an 

.    Efquire^  v/hereas  in  truth  he  is  a  Knight ;  if  an  A- 

'    (Stion  be  brought  againft  him  upon  this  Obligation, 

and  he  is  named  an  Efquire,  he  lb  all  be  eltopped 

to  fay  in  his  Plea,  that  he  was  not  an  Efquire,  but 

a  Knight,  at  the  time  he  entred  into  the  Obligation 

in  abatement  of  the  Writ,  Hill.  1649.  B.S,  Forcop.- 

flat  de  perfona^  that  he  tvos  the  fame  Terjon  th^t  e?*'- 

tred  into   the  Obligation  j  he  having  admitted  the  Title 

of  Efquire  to  he  his  true  addition^  and  ifi/tfied  not  tifon 

it  that  he  was  a  Knight, 

A  demife  by  Indenture  of  a  Term  hahend,  from 
the  expiration  of  anotherTerm  therein  recitedsvvhen 
really  there  is  no  fuchTerm  inejj'e^  is  no  eftopel  to 
t  the  Leflbr  or  Leifee,  but  the  Leffee  may  prefcntly 
enter^  and  the  LelTor  grant  the  Reverfion,  Vaugh.oi. 
'  Jurors  are  not  eftopc  to  find  any  thing  that  is  cue 
^    of  the  Record^  as  if  upon  non  efi  faclum  upon  a  Bond, 
I    it  appears  at  the  Trial  that  the  Party  who  fealed  this 
'  Bond  was  dead  before  the  date  of  it  ^  yet  if  the  Par- 
ty fealed  the  Bond  it  fhall  bind  his  Executors,  be- 
j,  caufe  the  Deed  takes   its  effecSt  from  the  delivery, 
not  from  the  date,  a  Ref.^^  y. 

The  LetTee  for  3^ears  by  Indenture  cannot  plead 
that  the  Plaintiff  nihil  hahuit  in  Tenements  tempore  di~ 
mijjionis^  becaufe  he  hath  eiiopt  himfelf  by  his  own 
hdt  under  his  Hand  and  S^3\^<^Rep£o,  Cro.  Jac.  gi2. 
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Where  one  hath  liberty  by  Law  to  confefs  and  a- 
void  the  matter  which  the  Plaintiff  doth  fet  forth  in 
his  Declaration  againft  him,  there  he  canj^ot  be  e- 
llopped  to  plead  fuch  matter  for  his  defence,  Z9 
Jan.i(/^(^.  Hill,  B.  S,  For  this  ti^  en  to  deprive  him  from 
the  benefit  of  the  Law. 

CrtdiguiAjment 

"F  one  have  iifed  to  hold  a  Court  by  Cuftom  (as- 
by  Law  he  mayj  if  he  do  afterwards  purchafe 

meters  Patents  to  enable  him  to  hold  this  Court;  he 
h^uh  thereby  exringuiChed  the  Cuftom,  and  muft 
now  hold  the  Court  by  virtue  of  his  Letters  Patents, 
Mich,  24  Car.  B.  R.  For  the  Varty  hath  thereby  'waved 
the  Qffi'omt  and  hath  made  ele5iion  to  hold  his  Court  by 
another  Authority,  and  both  Authorities  cannot  fi and  to- 
gether. 

Two  are  bound  jointly  and  feverally  in  a  Bond, 
the  Obligee  made  one  of  the  Obligors  his  Executrix, 
v.'ho  adminiftred,  then  her  Husband  made  her  his 
Executrix  and  died,  leaving  Affets  to  pay  the  Debt; 
then  the  Executrix  died,  and  Adminiftration  of  the 
Goods  of  the  Obligee  not  adminiftred  by  his  Exe- 
cutrix, (  the  Obligors  Wife^  )  was  granted  to  the 
Plaintiff,  who  brought  his  Adion  againft  the  furvi-  ^ 
ving  Obligor^  and  adjudged  that  it  would  not  lie. 
I.  tJpon  the  Obligees  making  the  Wife  one  of  the 
Obligors  his  Executrix,  the'Adion  was  at  leaft  fu- 
rpended  ;  and  then  the  Rule  is,  that  a  perfbnal  A- 
dion  once  farpended  is  extin<3:.  2.  When  the  Obli- 
gor made  the  Executrix  of  the  Obligee  his  Execu- 
trix, and  left  AlTets,  the  Debt  was  prefenrly  paid  by 
way  of  Retainer, /i/o^.ic.il/5(3r.85'5.  Brownl.y6.  i  Cro, 
IT  I. 

h  a  Woman  Executrix  takes  the  Pebcor  to  Huf- 
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band,  this  is  a  fufpenfion   only  during  Coverture, 
and  not  an  abfolute  Extinguilhmenc,  8  Rep,  136. 

Ctroa*    See  after  CWCUtCOlt  and  3IUBsm£nC0. 

YO  U  fliall  not  aifign  tfeat  for  Error  which  ycu 
might  have  pleaded  to  the  Adion  ;  as  for  the 
purpofe  where  a  Man  is  fixed  as  Knight  and  Baro- 
net,  you  fhall  not  afUgn  for  Error  that  he  was 
Knight  only,  and  not  Baronet ;  fo  if  a  Man  pleads 
by  a  wrong  Name,  and  there  is  Judgment  againfi: 
him  upon  a  Verdid^  the  Sheriff  may  well  t^ke  him 
in  Execution  •  but  if  Judgment  were  by  default  he 
cannot.  Rolls  z  Rep.  5-0,  SS. 

The  want  of  a'Bill  in  the  Queen%  Bench  is  Error 
upon  a  Judgment  by  confeffion  or  default  f  not  after 
a  Verdid)  although  the  Plea  Roll  contains  a  Decla- 
ration, becaufe  the  Bill  is  the  Original  Procefs  there, 
and  if  there  be  a  Bill,  and  the  Defendant  pfead  ncc 
till  a  year  after,  yet  all  the  Continuances  .^re  nor 
entred  upon  the  Bill,  and  when  the  Dvfendant 
pleads,  then  the  Declaration  is  entred  upon  the  Plea 
Roil  thus:  Et  modo  ad  hunc  dkm^  Jcdicet  dlem^  Scc. 
ifio  eodem  Termino,  uf(j;  cjuem  diew  fradiclus  Defender's 
hahutt  licentiam  ad  BtUam  prad.  mierlocjuendiy  d^  tunc 
ad  refpondend* y  &c. 

If  a  Writ  of  Error  be  brought  to  reverfe  a  Judg- 
ment, and  afterwards  this  Writ  of  Error  is  difconri- 
nuedfor  wantof  profecution  of  the  Party  ;  yet  Ex- 
ecution cannot  be  had  upon  the  Judgment,  until  this 
difcontinuanceof  the  Writ  of  Error  be  certified  from 
the  Court  where  the  Writ  of  Error  is  difcpntinued, 
unto  the  Court  where  the  Judgment  was  given,  2X 
Car.  B.R.  For  before [uch  Certificate ^  the  Court  where  the 
judgment  was  given  cannot  take  notice  of  the  dlficmtlnu- 
anceof  the  Writ  of  Error ^  and  before  it  he  either  di front t- 
ftuedor  Judgment  affirmed^  here  Execution  cannot  be  taken 
ottt.  T  4  A 
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A  Writ  of  Error  lies  in  the  Queens  Bench  to  reverfe 
a  Judgment  given  in  Ireland,  in   the  Queen^  Ben^ 

there,  27  //.  7.  53. 

A  Writ  of  Error  out  of  the  Chancery  lies.upon  all 
Judgments  given  in  this  Court  where  the  Suit  is  com- 
menc'c  by  Bill  (except  only  where  the  Queen's  a 
Party)  returnable  in  the  Excheejuer  Chamber  before 
the  Judges  of  the  Common  fleas  and  Barons  of  the  E^i 
chequer  of  the  Degree  of  the  Coif  Joy  the  Statute  27  EL 
8.  ;  I  El.  I.  BuP  where  the  Suit  is  by  Original  IVrit-,  or 
7vhere  it  is  brought  by  Bill  qui  tarn,  5cc.  or  after  a  Judg- 
ment 73  affirmed  in  the  Exchequer  Chamber,  in  aU  thefe 
Cafes  a  Writ  of  Error  lies  in  Varliament^  an^  not  elfewhere; 

The  affignment  of  General  Errors  upon  a  Writ  of 
Error  brought,  is  to  lay,  that  the  Declaration  was 
infufficient,  and  that  Judgment  was  given  for  the 
PUintiff,  whereas  it  ought  to  have  been  given  for 
the  Defendant,  and  fuch  like  general  matters,  with- 
out alledging  any  particular  colourable  matter  of 
Error  in  the  Judgment,  tli  Car.  B.  R.  This  is  ufually 
done^  and  the  Errors  infifledupon  not  [hewn  until  after  the 
Record  ^  opened  in  Court,  and  farther  day  given  to  fpeak  to 
it. 

Ahhongh  fpecial  Error*;  are  affigned,  yet  if  they 
are  all  Errors  in  Law,  you  mufi:  always  conclude 
with  the  General  Errors  •  but  where  Errors  in  Fact 
are  affigned,  you  muft  infill  upon  them  only,  and 
cannot  rake  any  advantage,  or  have  any  IflTue  join- 
ed upon  Errors  in  Law. 

A  Writ  of  Error  doth  lie  for  one  that  is  commit- 
ted by  a  Jailice  of  the  Peace  for  a  Forcible  Entry 
committed  by  him,  7r/».  22  Car.  B.R.  FortheCom^ 
mltrmnt  i<s  grounded  upon  a  Judgment  given  by  the  Jw 
fiice  agawft  the  Tarty  committed^  avd  he  may.  bring  a 
Writ  of  Error  to  reverfe  this  Judgment -^  that  he  may  re  - 
^uin  his  Liberty, 

All 


All  parties  that  are  grieved  by  an  erroneous  Judg- 
ment may  joyn  in  a  Wrir  of  Error  to  reverfe  the 
Judgment;  for  this  ftands  with  Juftice ;  but  Perfons 
that  are  not  damnified  by  it,  cannot  joyn  with  o- 
thers  that  are  damnified  by  ir^  to  reverfe  it,  Mick 
22  Car.  B.Ri  For  the  Law  will  not  favour  any  to  [ue 
who  have  no  caufe^  nor  are  concerned* 

If  an  erroneous  judicial  Procefs  iffue  out  of  this 
Court,  it  is  in  the  power  of  the  Court  to  quafli  ir, 
or  eife  to  put  the  Party  grieved  to  bring  his  Writ  of 
Error,  which  you  fhall  think  moft  fit. 

The  Bail  cannot  join  with  the  principal  in  a  Writ 
of  Error  to  reverfe  a  Judgment  given  againli  the 
Principal,  22  Car.  B.  R*  For  the  principal  mufl  reverfe 
the  Judgment  alone  if  it  he  erroneous^  hecaufe  it  was  on- 
ly given  againfi  him,  and  not  again^  the  Bail  '^  except  a 
Scire  facias  he  hr ought  againfi  the  Bail  upon  the  Judg- 
ment^ and  Judgfmnt  he  given  again  ft  the  Bail  upon  that 
Scire  fsLC.for  then  he  ii  grieved  by  the  firft  Judgment. 

Where  Judgment  is  recovered  againft  the  Bail, 
upon  a  Scire  facias,  they  may  bring  their  Writ  of 
Error  tarn  in  redditione  Judicii  quam  in  adjudicatione 
Executionis^  but  they  muft  pay  double  Fees. 

Errors  to  a  Judgment  ought  to  be  affigned  upon 
the  Record,  22  Car.  B.  R.  That  they  may  appear  to  the 
Court  7vho  are  to  judge  of  them. 

No  Perfon  Ihall  be  compelled  to  bring  a  Record 
into  the  Court,  to  make  an  Error  in  another  Records 
Mich.  23  Car.  B.  R.  For  the  Law  doth  favour  matters 
of  Record,  and  will  affirm  them  rather  than  t^uefiion  them^ 
without  apparent  and  legal  caufe  jhewn  to  the  contrary. 

Ail  Writs  of  Error  do  iffue  out  of  the  Court  of 
Chancery^  and  are  returnable  in  this  Court  ('except 
thofe  upon  Judgments  given  in  this  Court,  and  the 
Fxchequer,  the  Sheriff ^s  Court  London  ,  and  Cinaue 
Forts)  and  are  directed  to  Courts  of  Record,  to  cer- 
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tifie  the  Record  and  Procefs  of  the  Judgment  cum 
omnibus  ea  tangentihus  into  this  Court,  but  V/rits  of 
falfe  Judgment  from  County  Courts^  &c.  are  return- 
able only  in  the  Court  of  Common  Bench.  See  afters 

If  a  Judgment  given  in  an  inferior  Court  be  entred 
in  this  manner,  Ideo  confideratum  efi^  and  the  words 
fir  Curiam  are  omitted,  (as  they  ought  not  to  be,)  the 
Judgment  is  erroneous  •  but  if  a  Judgment  given  in 
a  fuperior  Court,  ^iz,.  in  any  of  the  Courts  at  Weff" 
minfter  be  entred,  and  the  words  fer  Curiam  are  o- 
mitted,  the  Judgment  is  well  enough,  that  being 
the  Practice  of  the  fuperior  Courts,  Mich,  ii  Car.  B. 
R.  For  inferior  Courts  are  tied  to  ehferve  their  antient 
forms  of  Proceedings^  and  not  to  'vary  from  them ;  but 
the  fuperior  Courts  have  more  liberty. 

He  that  hath  obtained  a  Judgment,  if  he  find 
that  it  is  erroneous,  may  after  IIFue  is  joined,  and  the 
Record  entred^  move  the  Court  to  have  it  revcrfed 
for  his  own  dilpatch^  which  the  Court  will  do  when 
they  are  fatisfied  what  the  Error  is,  Mich,  ix  Car.  B. 
R.  For  till  fuch  a  Judgment  is  reverfed^  the  Vlaintiff 
cannot  bring  a  new  A6iion  for  the  [ame  Caufe  for  vpbich 
that  Judgment  was  given ;  for  if  he  [hould^  the  Defen- 
dant may  flead  the  Judgment  in  Bar  ofthefecond  ABion, 

If  the  Defendant  after  Judgment  given  againft 
him^  do  bring  a  Writ  of  Error  to  reveife  the  Judg- 
ment, but  doth  not  by  the  time  appointed  in  the 
Rule  for  that  purpofe,  (with  which  the  Attorney  for 
the  PlaintiflF  in  the  Errors  mufl:  be  ferved  J  certifis 
the  Record  into  this  Couft^  the  Court  will  grant  a 
noUe  frofequi  upon  fuch  Writ  of  Error,  fo  that  the  De- 
fendant in  Error  may  have  Execution  upon  the 
Judgment^  Mich,  2x  Car.  B.  R.  For  the  Law  doth  not 
favour  unnecejpiry  delays  in  the  Proceedings  thereof 

IF  a  Judgment  be  given  in  any  oi^  the  Cinque 
Ports,  if  the  Defendant  will  bring  a  Writ  of  Error 
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to  rcverfe  it^  he  muft  bring  his  Writ  of  Error  before 
the  Warden  and  Conftable  of  Dover^  and  not  in 
this  Court,  Mich,  l^  Car.  B.  R.  Tbu^if  one  of  the  Prt- 
'viledges  that  belong  unto  thofe  that  inhabit  within  any  of 
the  Cinque  Forts ^  or  Members  t hereof ^  not  to  he  fuedout  of 
their  own  TrecinBsi 

If  an  erroneous  Judgment  be  given  in  any  cf  the 
SheriflF's  Courts  of  the  City  of  London,  the  Writ  of 
Error  to  reverfe  this  Judgment_,  muft  be  brought  in 
the  Court  of  Huftings  before  the  Lord  Mayor,  HiU. 
22  Car.  B.  R.  For  that  is  the  fuferior  Court  in  reffeci  of 
the  Sheriff's  Court, 

A  Writ  of  Error  that  is  brought  In  the  Parliament, 
is  made  retornable  immediately^  or  upon  a  Proro- 
gation ad  froximum  Varliamentum^  FafcL  25  Car,  B. 
R.  Becaufe  that  Court  during  the  Sejfion  of  it,  fits  conti-- 
nually^  and  hath  no  'vacation  *  and  it  is  for  the  Honour 
of  that  high  Court  to  be  immediately  attended,  that  they 
may  do  the  f-peedier  Jufiice ;  the  Proceedings  there  are 
'Very  expeditious j  there  being  no  Scire  fac.  but  upon  a  mo- 
tion  made  in  the  Houfe  by  one  of  theFeers^  a  dayisap' 
pointed  for  the  Plaintiff  in  the  Errors  to  ajfign  his  Errors ^ 
and  after  Iffue  is  joined  upon  in  nullo  eft  erratum,  upon 
another  motion  made  in  manner  aforefaid^  their  Lerdflufs 
appoint  a  day  for  the  hearing  of  the  Errors^  at  which  day 
both  Perfons  nmfi  attend  with  their  Council^  but  neither 
Perfon  mufi  ha've  more  than  two  Council  to  plead  for  him. 

He  that  brings  a  Writ  of  Error  to  reverfe  a  Judg- 
ment, given  in  a  fuperior  Court  in  all  Caufes  afcei* 
Verdid,  and  in  all  A(9:ionsof  Debt  by  confeffion  or 
default^  and  in  all  Actions  of  Debt  upon  Bond, 
where  the  Condition  is  for  payment  of  Money  only, 
ought  by  the  Statute  to  put  good  Sureties  to  profe- 
cute  his  Writ  of  Error  with  effect-,  and  pay  the  Debt 
and  Damages  to  be  recovered,  if  Judgment  /liall  be 
afiirmedi  Jrin.  13  Car.  B,  R.  for  it  is  reafon  the  Party 
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fljouU  have  recompence  for  his  caujlefs  vexation  and  delay  I 
but  inferior  Courts  jhall  in  all  Cafes  as  well  upon  Verdi^ls 
as  other  Judgments  by  Default  or  Confeffion  in  Vebty  or 
etberwifey  have  their  Writs  of  Error  allowed ,  and  a 
Superfedeas  thereupon  without  putting  in  of  Bath  they 
being  omitted  out  of  the  feveral  Statutes  which  require 
Bail  to  be  fut  in  by  the  Courts  at  Weftminfter. 

When  a  Writ  of  Error  is  brought  to  reverfe  a  Judg- 
ment, the  Party  that  brings  the  Writ  muft  caufe  the 
Roll  where  the  Judgment  is  entred  to  be  marked 
with  the  word  Error  written  in  the  Margenc  by  the 
Glerk  of  the  Errors,  whereby  the  other  Party  may 
take  notice  upon  the  Record,  that  the  Writ  of  Error 
is  brought  ;  and  this  marking  of  the  Roll  is  a  Su- 
perfedeas in  it  felf,  (\i  the  Attorney  for  the  Plaintiff 
in  the  Ad:ion  hath  notice  thereof)  to  hinder  Exe- 
cution to  be  taken  out  upon  the  Judgment,  if  Bail 
be  put  in  where  Bail  is  required  5  but  after  the  Writ 
Is  allowed  where  no  Bail  is  required,  and  where 
Bail  is  required  there  it  is  allowed,  and  Bail  put  in  ; 
in  theie  Cafes  the  Clerk  of  the  Errors  will  make  a 
Superfedeas^  which  muft  be  forthwith  allowed  with 
the  Shcritf  of  the  County,  or  City  where  the  A6lion 
is  laid  j  but  if  execution  Ihould  be  executed  contrary 
to  Law,  or  to  the  Pradice  of  the  Court,  then  the 
Court  will  grant  a  Superfedeas^  quia  erronice  emanavit^ 
to  make  void  the  Execution,   Mich.  23  Car.  B.  R. 

Upon  a  Writ  of  Error  brought  upon  a  Judgment  m 
the  Court  of  Common  Pleas,  and  a  Certiorari  is  fenc 
to  the  Cujlos  Erevium  to  eertifie  the  Original  Writ, 
upon  which  the  A6lion  was  commenced  there,  ({or 
that  Writ  remains  filed  with  the  Cuftes  Brevium  of  that 
Court,  to  warrant  the  bringing  of  the  A6lion,)  the 
CuFtos  Brevium  mufi:  eertifie  the  Original  Writ,  toge- 
ther  with  the  Return  thereo^j  Mick  23  Car.B.  R, 


^  A  Writ  of  Error  is  not  to  be  brought  in  Parliri- 
ment  to  reverfe  a  Judgment  given  in  the  Common 
Tleasy  but  the  Writ  of  Error  ought  to  be  brought  re- 
turnable in  the  Court  of  c^^e^j's  Bench  ^  but  where 
a  Writ  of  Error  is  brought  in  tht^eens  BencJo  upon 
a  Judgment  in  the  Court  of  Common  Bench,  and 
afterwards  the  Judgment  in  the  Court  of  Common 
Bench  is  reverft  oraffirmed^  in  this  Court,  the  Par- 
ty  grieved  may,  if  he  thinks  fit^  have  his  Writ  of 
Error  upon  that  Record  returnable  in  Parliament, 
Hill.  23  Car.  B.  R.  being  the  fupreme  Court  under  the 
Tarltament, 

The  Chief  Juftice  only,  if  there  be  any,  and  if 
not,  the  eldeft  Judge^  and  not  any  other  of  the  Jud- 
ges of  the  Court  ought  to  allow  a  Writ  of  Er- 
ror that  is  brought,  HtU,  2;  Car.  B.  R.  Becaufe  it  is 
to  O'verthrow  a  Judgment^  which  ts  a  matter  of  a  high 
nature ;  and  the  ^een  dire^s  her  Writs  to  the  chief  Mini- 
fiers  of  Juftice  in  that  place  whither  the  Writs  are  direUed 

If  a  Judgment  given  in  this  Court  be  erroneous  in 
matter  of  Fa6l  only,  and  not  in  matter  in  Law^  a 
Writ  of  Error,  quod  coram  mhis  rejidet,  may  be  brought, 
in  this  Court  where  the  Judgment  was  given  to  re- 
verfe it ;  and  it  is  not  neceltary  to  bring  a  Writ  of 
Error  in  Parliament  ,•  but  if  the  Judgment  be  errone- 
ous in  matter  of  Law,  then  a  Writ  of  Error  cannot 
be  brought  into  this  Court  to  reverfe  it,  Vafch.  23 
Car.  B.  R.  16^0.  B.  S.  For  Error  in  FaU  is  not  the 
Error  of  the  Judges^  and  therefore  the  reverfing  of  a. 
Judgment  given  by  them  which  is  only  erroneous  in  mat' 
ter  rf  FaB.  is  not  the  re^verfin^  their  own  Judp-ment  • 
but  it  is  otherwife  if  the  Judgment  were  erroneous  in  mat- 
ter in  LaWy  for  they  cannot  be  thought  to  re'verfe  their  own 
Judgments  \  alfo  every  AH  of  a  Caurt  which  is  final  and 
erroneous,  is  to  be  reverfed  by  a  higher  Authority,  and 
Hot  the  fame, 

A 
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A  Writ  of  Certiorari  upon  diminution  alledged  up- 
on a  Writ  of  Error  brought,  may  be  direded  to  an 
inferior  Court,  Trin,  24  Car.  B.  R.  Becaufe  the  'whole 
Troceedings  were  not  at  the  fir  f  certified y  and  ifitjhould 
not  he  [uf  plied  by  a  Writ  of  Certiorari  and  the  Return 
t hereof y  the  Judgment  muB  he  reverfi. 

If  he  that  doth  bring  a  Writ  of  Error^  do  difcon- 
tinue  his  Writ^  before  the  Defendant  in  the  Writ  of 
Error  do  plead  unto  it,*  he  may  have  a  new  Writ  of 
Error  ,•  but  if  he  difcontinue  his  Writ^  after  the  De- 
fendant hath  pleaded  i»,  nuUo  efi  erratum  to  it,  he 
cannot  have  a  new  Writ,  Mich.  1649.  B.  S.  For  then 
the  Defendant  hath  joined  Ifiue  upon  the  Writ  brought  ^ 
hut  before  he  hath  pleaded  he  may ^  for  the  bringing  of  the 
new  Writ  J  is  but  the  Abatement  of  his  own  former  Writy 
and  no  ways  prejudicial  to  the  Defendant. 

IF  by  any  poffibility  there  may  be  (iippofed  to  be 
error  in  the  Record,  any  Perfon  that  may  be  dam- 
nified by  this  error  may  bring  a  Writ  of  error  to 
reverfe  it,  HiU,  1649.  B,S,  For  although  be  be  not  na- 
med a  Tarty  to  the  Record^  yet  the  Law  hath  made  him 
a  Tarty  to  ity  by  fuhjeBing  him  to  Damage  by  it,  and  it 
is  therefore  reafon  he  [hould  be  permitted  to  ufe  all  law^ 
ful  means  to  defend  himfelffrsm  it, 

A  Judgment  may  be  an  erroneous  Judgment,  al- 
tho'  it  be  not  given  for  the  Plaintiff,  but  the  Defen- 
dant is  thereby  acquitted,  for  it  may  be  erroneous 
in  the  entry  of  it  ,*  for  it  m.ay  be  it  is  cntrcd  with  a 
Capiatur  againft  the  Plaintiff,  whereas  it  ought  to  be 
in  Mijericor.pro  falfo  CI  amor  eyVWW.i  649.B  S.  Ete  contra. 

All  the  Parties  privies  to  the  Record  may  joyn  in 
a  Writ  of  Error  to  reverfe  it,  if  it  be  erroneous, 
Hiii.  1649.  B.S.  For  they  are  comer ?ied  in  it,  and  may 
be  prejudiced  by  it, 

A  Writ  of  Error  cannot  be  brought  to  reverfe  a 
Judgment  by  default  before  a  Writ  of  Enquiry  of 

Damages, 
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Damages,  which  iflues  out  upon  the  Judgment^  be 
executed,  HiS,  1649.  ^  ^^^'  ^*  '^'  ^^^  ^^^  default  is 
hut  an  interlocutory  Judgment ;  but  the  Verdt^  of  the 
Jury  and  Judgment  of  the  Court  thereufon^  is  the  final 
Judgment^  upon  which  only  the  Writ  of  Error  mufi  he 
hrought ;  fo  likcwife  in  an  jiccount  Render  it  lies  not  up- 
on a  Judgment  quod  compute t^  nor  in  partition  upon  the 
Judgment  of  quod  partitio  fiat,  but  only  upon  the  Judg^ 
ment  quod  partitio  ftabilis  fit. 

The  Party  who  is  to  have  benefit  by  the  reverfal 
of  a  Judgment,  may  bring  a  Writ  of  Error  to  re- 
verfe  it,  as  well  as  the  Defendant,  as  in  the  Cafe  of 
a  Fine  or  Recovery  the  Heir  in  Tail  may  have  ir,  fo 
may  an  Executor  upon  a  Judgment  againft  his  Te- 
ftator,  or  the  Heir  upon  a  Judgment  againft  his  An- 
ceftor.  Hill.  i6^c).B,S,  ^Febr. 

If  a  Writ  of  Haheri  facias  poffeffionem,  to  deliver 
poffeffiofl  to  the  Plaintiff^  of  Lands  recovered  by 
him  in  an  EjeSiionefivma  doth  contain  in  it  more  A- 
cres  of  Land  than  were  contained  in  his  Declarati- 
on, the  Writ  is  erroneous,  for  there  is  no  warrant 
for  fuch  a  Writ ;  but  if  the  Sheriff  do  deliver  poflef- 
fion  of  more  Acres  of  Land  than  are  contained  in 
the  Writ,  this  doth  not  make  the  Writ  erroneous, 
for  that  is  the  error  of  the  Sheriff,  and  not  of  the 
Writ,  but  there  an  Adion  of  Trefpafs,  or  Adion 
upon  the  Cafe  doth  lie  againft  the  Sheriff  for  doing 
it,  or  an  Affize,  or  Ejedment  may  be  brought  a- 
gainfth^'n  that  hath  the  polTeflion  delivered  to  him, 
for  the  lurplufage  of  the  Land  delivered  unto  him, 
18  JVtfz^.  1650.  B.  S.  For  fo  much  he  is  a  Dijjeifor^  he* 
caufe  he  never  recovered  ity  and  fo  ought  not  to  ha^ue  pof 
Je£ion  delivered  him  thereof. 

A  Writ  of  Error  ought  ro  mention  before  whom 
the  Judgment  was  given,  for  which  it  is  brought, 
31  Jan.  i6^o,  B.  S.  That  it  may  be  the  more  certain. 

A 
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A  Judgment  cannot  be  reverft  in  part,  and  ftand 
good  for  other  part,  or  reverft  as  to  one  Defendant, 
and  good  againftj  the  reftj  as  for  inftance.  Three 
Perfons  are  fued,  whereof  one  of  them  is  an  In-' 
fant,  they  all  appear  and  plead  by  Attorney^  this 
Judgment  ftiall  not  be  reverft  as  to  the  Infant  only, 
but  the  whole  Judgment  as  it  is  in  it  felf  intire  muft 
be  jntirely  reverft. 

If  it  appear  in  the  Record  that  Judgment  be  given 
upon  a  matter  which  doth  arife  out  of  the  Jurifdidii- 
on  of  that  Court  where  the  Judgment  is  given- 
this  is  an  erroneous  Judgment,  ^  Fek  165:0.  B.  S. 
For  fuch  a  Judgment  is  given  coram  non  Judice^  and 
fo  is  'void  in  tot  is,  and  as  if  no  Judgment  were  given  ; 
but  if  no  fuch  matter  af fears  in  the  Record,  the  Plaintiff 
in  the  Error  cannot  affign  for  Error  that  thefa^  was  com* 
mitted  out  of  the  Jurifdi5iion  of  that  Court, 

If  a  Judgment  be  entred  quod  recuferare  deheat,  or 
recuperaret  for  recuperet,  in  both  thefe  Cafes  it  is  erro- 
neous, lo  Maij,  i6$i,B,  S,  For  hy  the  Entry  here  it  is 
Tuot  aprefent  Judgment,  hut  a  Judgment  in  expeBancy. 

A  Writ  of  Error  doth  lie  for  the  Husband  to  re- 
verfe  an  Outlawry  againft  his  Wife^  10  Maij  16^0. 
B.S.Forhis  own  Interefi  is  concerned  in  it,  and  he  is  bound 
to  defend  and  vindicate  his  Wife  in  all  lawful  things. 

Errors  were  aftigned  in  a  Record  in  the  Vacation, 
upon  a  Writ  of  Error  brought  to  reverfe  a  Judgment^ 
and  although  the  Errors  were  material^  yet  becaufe 
they  were  not  affigned  in  the  Term,  the  Writ  of  Ei'- 
ror  was  quafhed,  Hill,  1 65 5.  B,  5.  For  the  Court  can- 
net  t{:ike  notice  of  them,  nor  proceed  to  the  Trial  of  them 
upon  fuch  an  /Iffignment, 

The  mif- entry  of  a  Clerk  in  the  Commm  Fleas  was 
firft  amended  there,  and  afterwards  in  the  King's 
Bench,  nfrer  a  Writ  of  Errorbrought^  Rolls  i  Rep. -^o^. 
See  in  Title  Amendments. 

Upon 


C8e accompliflja  atto?ue^         189 

upon  a  Writ  of  Error  co  reverfe  a  Judgment,  Error 
cannot  be  affigned  in  the  Execution,  Rolls  i  Rep*'^6^, 

If  a  Man  in  an  A6lion  upon  the  Cafe  will  de- 
mand lefs  than  is  due^  it  is  not  error^  Rolls  z  Rep,  1 27. 
Alfoin  Cafe  orCovenant,if  the  Plaintiff  mif  calls  the 
Sum  it  is  not  error,  but  in  Debt  itis^  Rolls  i  Rep^l^^* 

IN  all  Cafes  where  a  Perfon  hath  a  Right  to  an 
Eftate  upon  a  Condition  broken,  the  Party  can- 
j^ot  bring  his  Ejedment  for  the  recovery  cf  his 
Right  until  an  actual  Entry  ,•  but  where  a  Man  is 
entituled  to  enter  by  Difccnt^  or  for  Non-paymenc 
of  the  Money  due  upon  a  Mortgage,  there  needs  no 
adual  Entry,  but  thQ  Entry  &  Oufier  conk ffcd  in  the 
Rule  in  Ejedmenc  is  fufficient. 

If  one  enter  into  the  Houfe  of  another  without 
his  confeht,  although  the  Door  of  the  Houfe  was  o- 
pen  when  he  entred  into  the  Hcufe^  yet  this  is  a 
Forcible  Entry  if  he  detains  the  poffeilion  from  him, 
Mick  22  Car,  B.  R.  Becaufe  it  is  again Jl  the  will  of  the 
VoJJeJJoroftheHoufe. 

Poffeflion  without  Title  is  a  good  Plea  in  a  forci- 
ble Entry  to  bar  Reftitution  although  on  Demurrer, 
Kaym,  84^85. 

Or  an  Endi6i:ment  of  forcible  Entry,  to  fay  he 
entred  as  Servant,  without  faying  by  whole,  com- 
mand is  good  enough^  Ihd. 

In  bar  to  reftitution  on  a  forcible  Entry^  the  De- 
fendant ought  to  plead  that  he  was  in  PofTeffion  3 
years  before  the  Inquihtion  found,  ld.%^* 

See  the  Tables  to  Kehles  Rep.  Tit.  Force. 

Where  one  may  juftify  the  Entry  into  the  Houfe, 
or  Lands  of  another  wichout  confent,  to  take  his 
Goods,  or  the  Goods  of  another  by  Procefs,  2  Lup, 
1211.  1386. 1434. 

U  Wood* 
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Words  alone  cannot  make  an  accrual  Entry  &  Ou' 
fier.  altho'  they  be  violent  and  threatning,  but  there 
rauft  be  Force  ufed  by  the  Party  to  make  it  fo,  Mieh. 
l6f  o.  i5.  5.  For  the  word  Ouftcr  doth  imply  a  violent 
AB  to  he  done^  viz.  a  'violent  putting  out^  and  not  words 
fpoken  only, 

Leffee  for  years  by  the  words  DemifCj  Grant  and 
to  Farm-let,  is  not  in  pofleffion  to  bring  Trefpafs 
until  an  a<aual  Entry,  neither  will  a  Releale  work 
upon  it  without  an  a^ftual  Entry  3-  but  a  Bargain  and 
Sale  for  years  in  confideration  of  Money  puts  a 
Man  in  poffeffion  prefently,  upon  the  execution 
thereofj  fo  that  he  may  bring  Trefpafs  before  Entry. 

Where  Tenant  for  years  holds  over  his  Term, 
here  he  is  Tenant  at  fufferancc  until  adual  Entry  is 
made  by  the  Leffor  ;  but  let  him  take  care  of  him- 
felf,  for  altho' neither  Debt  for  Rent  will  lie  againft 
him,  nor  Trefpafs  till  Entry  ,•  yet  if  he  fowes  the 
Land,  and  the  Leffor  enters  before  it  be  ripe,  the 
Land-lord,  and  not  the  Tenant,  fhall  reap  it  ;  but 
if  Tenant  for  life  had  fowed  the  Land  and  before 
Harveft,  here  his  Executors  fhall  reap,  becaufe  he 
had  a  good  Title  when  he  fowed,  but  Tenant  at 
fufferance  had  not,  but  only  a  bare  poffeffion  ,•  fo 
note  a  diverfity  between  fowing  of  Corn  with  a 
Title  to  the  Land  at  the  time  of  fowing,  and  with- 
out,* but  if  Tenant  at  fufferance  will  pay  the  Land- 
lord a  quarter  or  half  a  years  Rent,  for  Rent  due  in 
his  own  time  5-  this  will  amount  unto  a  Leafe  atWil!. 

If  he  who  hath  right  of  Entry  into  a  Free  hold  in 
queftion,  do  enter  into  part  of  it,*  this  entry  (ball  be 
accounted  an  entry  in  ail  that  part  of  it,  which  is 
in  the  poffellion  of  one  Tenant,  tho'  he  entred  not 
into  all  that  he  poffeffed  ;  but  if  there  be  feveral 
Tenants  pcffiiffed  of  the  Free-hold  inqueftion,  there 
muft  be  feveral  Entries  made  upon  the  feveral  Te- 
nant 
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.nants  in  relpcd  of  their  feveral  Inrerefts;  but  if  he 
who  hath  no  right  to  enter  doth  enter,  he  fhali  gain 
Title  to  no  moreby  hi*  Entry  than  that  part  only  , 
whereupon  he  did  make  his  adual  Entry,  8  Nov. 
1650.  B.S.  So  note  a  dtjferefjce  where  he  that  entred^  hath 
a  claim  of  Entry ^  and  where  mty  in  refpe^  of  the  favour 
the  Laiv  affards. 

Where  a  Man  will  avoid  the  operation  of  a  Fine, 
he  muftmakean  adual  Entry  before  good  Witaefs, 
and  it  wilf  be  convenient  for  him  to  take  a  Memo- 
randumxn  Writing  of  the  day  and  place,  and  mariner 
of  the  Entry^  and  that  the  WitneiTes  do  fubfcrlbs 
their  Names  as  WitneiTes  thereunto. 

The  delivery  of  a  Declaration  in  Ejedment,  will 
r.ot  amount  to  an  Eptry  to  avoid  a  Fine,   i  Saund: 

Note-i  That  by  the  late  A<^  for  amendment  cf  the 
Law,  It  isEnaded,  That  no  Claim  or  Entry  to  be 
made  of,  or  upon  Lands  or  Hereditaments  Jliall  be 
of  any  force  or  eiFed  to  avoid  any  Fine  levied,  or 
to  be  levied  with  Proclamations  according  to  the 
form  of  the  Statute  in  that  Cafe  made  and  provided, 
in  the  Queen\  Court  of  Common  Vleas  at  Weftm'mfiery 
or  in  the  Courts  of  Seffions  in  any  of  the  Counties 
Palatine^  or  in  the  Courts  of  Grand  Seffions  in 
Wales,  of  any  Lands,  Tenements  or  Hereditaments, 
or  Oiall  be  a  fufficient  Entry  or  Claim  within  the 
Statute  made  in  the  21  year  of  King  James  the  fiifi-, 
Intitled,  An  A<3:  for  Limitation  of  A&ions^  and  for 
avoiding  of  Suits  in  L^w^  unlefs  upon  fuch  Entry 
or  Claim,  an  Action  fliail  be  commenced  within 
one  year,  next  after  the  making  of  fuch  Entry  or 
Claim,  and  profecuted  with  effed. 

A  fpecial  Entry  into  a  Houle  with  which  I  aids 
are  occupied,  by  claiming  the  whole,  is  a  good  En- 
try as  to  the  whole  Houfe  and  Lands  to  reduce  the 

\J  %  -Tide 
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Title  to  him  that  makes  this  fpecial  Entry  from  him 
that  was  in  pofTeffion  of  it,  and  upon  whom  he  en- 
ured, Trin.  i6)  i.  B.S.  But  a  general  Entry  Tvill  not  fer've 
the  turn  :  A  general  Entry  is  an  Entry  made  without  any 
particular  claim  made  unto  any  other  things  than  unto  that 
Hcufe,  or  pece  of  Land  upon  which  he  entred. 

If  one  do  live  in  the  Houfc  with  his  Father,  and 
do  continue  in  the  Houfe  after  the  death  of  his  Fa- 
ther who  diedinpofledion,  his  continuing  there  (hall 
not  be  faid  an  Entry  to  avoid  an  Eftate  in  the  Houfe, 
Palch.  1 6^1.  B.  S.  For  it  pjall  not  he  intended  that  he 
keeps  in  pojjejfion  upon  any  other  colour y  than  as  one  of  his 
Fathers  Family  left  in  the  Houfe  at  his  Fathers  deaths  eX' 
ccpt  the  contrary  do  appear. 

If  one  wii!  difclaim  a  Suit,  he  that  doth  difclaim, 
muft  enter  his  Difclaimer  upon  Record,  l6$x.  B.S. 
or  elfe  the  Court  cannot  take  notice  thereof  ^  for  ofprivatte 
ABions  between  the  Plaintiff  and  the  Denfant^  the  Court 
ex  Officio  are  not  bound  to  take  notice^  and  fueh  are  all 
fuch  things  as  do  not  appear  upon  Record. 

Craitimatiott* 

AWirnefs  that  is  to  be  at  a  Trial  toteftifie  his 
knowledge  there,  ought  not  to  examined  in 
any  matters  concerning  the  Trial,  before  the  Trial, 
except  the  PiainrifF  and  the  Defendant  do  agree 
thereunto,  or  by  Rule  of  Court  he  be  examined  up- 
on Interrogatories  at  a  Judges  Chamber  in  the  pre- 
fence  of  the  Attornies,  on  both  fides,  where  fuch 
Witnefs  is  going  beyond  Seas,  or  cannot  be  prefent 
!^X  the  Trial,  HtU,  \  649.  B.  S.  For  this  would  be  to  pre- 
pare him  f>rht£  Tejlimony  againf}  the  Trials  which  ought 
not  to  bey  for  it  is  a  fort  of  tampering  with  the  Witnefs, 
which  the  Law  allows  not. 

In 
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In  the  Court  of  Common  Pleas^  when  a  FemeCo- 
,  vert  levies  a  Fine,  the  judge  or  Commiflioners,  who 
take  the  fame,  do  always  examine  her,  whether  fte 
do  it  willingly  or  no,  before  they  take  the  Fine, 
which  they  will  not  take  without  her  free  confent ; 
but  where  a  Feme  Coverts  fufFers  a  Recovery  fhe  is 
not  examined^-  but  RoH  Chief  Juftice  faid.  That  he 
doth  always  examine  a  Feme  Covert  that  comes  hefore  him 
to  Juffer  a  Recovery ^  8  Nov.  1 6f  o.  B.  S.  For  the  mifchief 
may  he  as  great  by  the  not  examining  of  her  in  the  one 
cafe  as  in  the  other ^  and  therefore  it  feems  hut  rcafunahh 
that  equal  care  fljouU  he  had  in  both  cafes  to  prevent  it, 

A  Copy  of  a  Will  examined  in  the  Prerogative 
Office  cannot  be  given  in  Evidence  at  a  Trial, 
but  it  ought  to  be  the  Original  Will  it  felf  where 
Lands  are  devifed,  if  the  Original  Will  be  in  the 
Office^  and  not  by  the  Regiiler  Book  where  the  Will 
is  entredj-  but  where  the  Original  Will  cannot  be 
founds  there  the  Regiiier  Book  may  be  admitted, 
25  Apr.  1 65*  I .  B.  S.  For  theWtH  may  be  mif-entred  there^ 
and  fo  altered  thereby^  that  it  cannot  he  fa  id  to  /peak  the 
mind  of  the  Teftator. 

Where  a  Man  deviferh  Lands  only  in  hi<i  Will, 
this  Will  muft  not  be  proved  in  che  SpiitualCourt, 
for  the  Spiritual  Court  hath  nothing  co  do  with 
Lands  ^  fo  if  a  Man  hath  Lands  and  Goods,  and  de- 
vifeth  his  Goods  to  one,  and  his  Lards  to  anctherj 
the  Devifee  of  the  Lands  may  have  a  Pre  hibition 
quoad  the  Lands  that  the  Spirirual  Cou'*t  ih.ill  not 
meddle  with  that  part  of  the  Will. 

By  Glyn  Chief  Juflice,  The  Cufios  Bre^ium  cught 
to  examine  the  Ilfue  to  be  tried  with  the  Piaintiif's 
Attorney  before  the  Trial,  Trin,  1655",  B.S.  That  the 
Trial  may  not  mif  carry ^  by  reafon  of  feme  jhp  171  the  ma- 
king up  the  JJfne ;  hut  the  ufual  courfe  is  for  the  Attorney 
t9  examine  ity  and  to  put  hts  Hand  thereunto, 

S  I.  By 
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By  the  Statute  of  Frauds  and  Perjuries  the  Sheriff 
niuil:  endorfe  the  day  whereupon  the  Fieri  fac,  was  de^ 
livered  to  him,  for  from  that  day  the  Goods  are 
bound^  (o  that  if  another  F/eri/^c.  comes  afterwards, 
or  the  Defendant  dies  afterwards,  and  before  the 
Return,  yet  that  firft  Writ  fhall  be  firft  executed  and 
fadsfied. 

In  the  Cafe  of  one  Majon^  HilL  1^57.  After  Iffue 
joyned_,  and  before  the  Attorney  liad  entred  it  he 
died  ;  the  Court  was  moved  that  it  mightnowbe 
entred,  which  v/ithout  motion  ought  not  to  be  done, 
and  is  was  granted. 

CreinpIificotcoiT. 

NE  m^y  exemplifie  a  Patent  under  the  Great 
^^^  Seal  in  Chancery,  and  fo  he  may  a  Bill,  Anfwer 
anvi  Interrogatories  in  Chancery,  and  other  Procee- 
dings there ;  and  alfo  any  Record  or  Judgment  in 
any  of  the  Courts  at  Wefiminfier^  under  the  proper 
Seal  of  each  Court^  and  fuch  an  Exemplification  is 
Authentick,  and  may  be  given  in  Evidence  to  a 
Jury  upon  a  Trial,  2^  Maij  16^1.  B.S,  Without  af- 
fidavit that  thefe  Proceedings  thus  exemplified^  are  ex- 
amined by  the  Originals, 

A  Rule  made  ,  or  Writ  filed  in  the  Common 
Pleas,  or  in  any  other  Court  at  IVeflminFlerf  may 
be  exemplified  in  that  Court  where  the  fame  is 
made  or  filed,  hy  TinJentPreignatory,  'and  the  Court 
there^  165  r.  C.  B, 

Neither  an  Exemplification  nor  Conftat  was  plead- 
able at  the  Common  Law,  becaufe  they  Vv^ere  on- 
lylhe  Tenor  of  the  In.olment,  and  the  Tenor  of 
a  Record  is  not  pleadable  ;  but  now  by  the  Sta- 
tutes of  6  R,  2,  c.  4.  5  E  6.  and  13  Elix^.  they  are 
pleadable,   ^  Ref,  53. 


€x\sznt 

AN  Exigent  againft  two  which  is  returned  in 
thefe  words,  mn  comparuerunty  and  the  words 
mc  aliquss  eorum  comfaruit^  omitted,  is  erroneous,  and 
muft  be  reverfed,  21  Car.  B.  R.  Fvr  if  one  of  the  two 
do  appear  ufon  the  Exigent ^  he  that  appears  ous^ht  not  to  he 
outlawed^  and  fo  the  Return  is  unctrtain ;  for  it  cannot 
he  known  which  of  the  Parties  did  not  appear^  nor  confe' 
quently  which  of  them  is  outlawed. 

The  Common  Error  for  reverfing  of  Outlawries 
in  th^Crown  Office^  is  upon  the  return  of  rhe  Exigeni: 
ad  Com.  meumtent.  20  Mar cii  anno^^capud^^c*  pr& 
Com,  meOy  and  doth  not  fay  in  &  pro  Com,  for  it  may 
be  lield  for  theCountyj  but  not  in  the  County,  . 

Crccutioit 

BY  G/7;^  Chief  Juftice,  Trin,i66o,  If  the  Record 
of  a  Judgment  given  in  the  Common  Fleas  be  re- 
moved into  this  Court^  the  Party  cannot  take  out 
Execution  upon  the  Judgm,ent  without  a  Scire  fac. 
quare  Executionem  habere  no?i  deheat,  for  the  Tarty  a^ 
gainH  whom  the  Judgment  was  bad^  may  have  matter 
to  jhew  why  Execution  fljoald  mt  he  had* 

An  Execution  may  iffue  forth  out  of  this  Court, 
notwithftanding  a  Writ  of  Error  be  brought  return- 
able in  the  Excheejmr- Chamber^  to  reverfe  the  Judg- 
ment given  here,  if  Bail  (where  Bail  is  required  be 
not  put  in  j  or  a  Superfedeas  be  not  obtained,  or  if  the 
Record  be  not  duly  removed  out  of  this  Court  by 
the  Writ  of  Error,  Mich.  24  Car.  B.R. 

If  a  Judgment  given  in  another  Court  be  reverfed 
for  Error  in  the  ^ee»s  Bench^  the  Party  (hall  have 
Execution  in  the  ^eens  Bencb^  9  Aff.pli.  21  £,3.46. 
Becaufe  the  whole  Vroceedings  in  the  Court  bd'jW  are  en* 
trcd  upon  Record  in  the  Queen'^  Bench, 

U  4  On^ 
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One  niwiy  havea  Writ  de  executione  Judicij  out  of 
the  Chancery  to  execute  a  Judgment  in  an  inferior 
Court  where  it  was  given,  altho*  a  Writ  of  Error  be 
brought  to  remove  the  Record,  and  reverfe  the 
Judgment^  if  he  that  brings  the  Writ  of  Error  do 
iiot  take  care  to  have  the  Record  tranfcribed,  and 
the  Writ  cf  Error  returned  up  in  due  time,  Mich. 
21^ ar.  B.  R,  Becaufe  in  fuch  cafe  the  Court  •will  hinder 
the  Writ  of  Error ^  which  was  brought  ouly  for  delay. 

If  Execution  be  not  taken  within  one  year  and 
a  day^  after  Judgment  is  given  in  a  Caufe,  where 
there  is  no  fault  in  the  Defendant  ,•  as  for  inftance^ 
Where  there  is  no  Injundion  cr  VVrit  of  Error,  &c, 
to  prevent  it,  there  mud  be  a  Scire  fac,  taken  out  to 
revive  the  Judgment,  and  Execution  cannot  be 
taken  out  before  fuch  a  Scire  fac.  is  taken  forth,  and 
Judgment  thereupon  obtained,  Mtch.  22  Car.  B.  R. 
^nd  this  Scire  fac.  may  within  that  time  he  taken  out  of 
ccurfe  without  maz^ing  the  Court ;  but  if  Execution  be  not 
taken  out  in  ten  years  after  or  longer^  then  a  Scire  .facias 
(a  mot  he  taken  out  to  revii/e  fuch  a  Judgment  without 
mouing  the  Court ^  or  at  the  fide  Bar ;  hut  upon  motion 
the  Court  will  grant  it. 

The  Court  will  not  deliver  one  out  of  Prifon  that 
Tes  tliere  in  Execution,  upon  an  JffJavit ;  but  the 
Party  may  h.^re  a  Writ  of  Super fede as  to  Super fede  the 
Execution,  if  theie be  caufe,  7V;37.  2^Car.B.R.  Bethe 
matter  contained  in  the  affidavit  ne'ver  jo  ftrong  for  the 
PrifoneVy  becaufe  he  lies  in  Prifon  by  matter  of  Record^ 
and  mufi  he  delivered  by  an  Jiti  of  as  high  a  nature^ 
which  an  Affda'vit^  aUhJ*  it  he  made  in  Courts  or  be- 
fore a  Judge  of  the  Courts  and  is  filed  in  Courts  is  not. 

Ifonecon^mirted  to  the  i/^r/w^//^^  for  divers  Mif- 
deme^nors  ist;»ken  jn  Execution^  he  fliall  not  be  fee 
^t  large,  ii^jM.  5-8. 

Alio  v/he.  e  x  Man  is  in  Prifon  for  criminal  Mat- 
ters 
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ters,  he  is  not  chargeable  with  a  civil  Adion  with- 
out leave  of  the  Court,  Ibid, 

But  if  he  happen  to  be  charged  he  fliall  not  be 
discharged,  fieri  non  dehuity  fedfachm  valet-,  Ibid. 

The  Court  cannot  divide  an  Execution  which  is 
entire, -Mc^.  24  C^r.  B.R.  For  this  would  be  to  divide 
the  Judgr/jent  up^  "which  it  is  grounded ,  for  the  Execu- 
tion is  grounded  on  the  Judgment. 

If  the  Record  (upon  a  Writ  of  Error  returnable  in 
the  Exchequer  Chamber  is  brought  to  reverie  a  Judg- 
ment  in  this  Court,}  be  not  upon  Rules  given,  cenirt- 
ed  in  due  time  ;  fo  likewife  upon  a  VVrit  of  Error 
returnab'e  into  this  Court  out  of  the  Court  of  Corn- 
won  TleaSy  then  the  Clerk  of  the  Errors  will  nolle  pro^ 
feefui  the  Writs,  and  he  that  hath  the  Judgment, 
may  take  out  Execution  of  courle^  Mich.  1649.  ^-  S, 
For  it  jhall  be  intended  that  the  Writ  of  Error  is  weerly 
brought  for  delay,  becaufe  the  Party  doth  not  profecute  it, 
and  it  [hall  be  all  one  as  if  it  had  not  been  brought  ^  for  to 
profecute  faintly  ^  and  not  to  effeSl,  is  counted  in  Law  no 
profecution. 

After  a  Judgment  is  figned,  there  may  be  Executi- 
on taken  immediately  up6n  it ;  and  it  is  aot  neceflary 
that  the  Plaintiff  fhould  Forbear  to  take  out  his  Execu- 
tion until  the  judgment  be  entred,  Mich.  1649.  For 
it  is  a  perfeB  Judgmejit  of  the  Court  before  it  is  ^ntred^ 
for  the  entry  of  it  is  the  AB  of  the  Clerk,  and  not  of  the 
Court  I  and  it  may  be  he  may  be  dilatory  in  entring  of  i/-, 
to  the  prejudice  of  the  Flaintiff, 

If  a  VVrit  of  Error  be  brought  in  the  Exchequer 
Chamber  to  reverfe  a  Judgment  given  in  this  Court, 
and  the  Judgment  is  affirmed  there  ;  3'et  that  Court 
cannot  make  out  Execution  upon  the  Judgment  af- 
firmed, but  it  muft  be  done  in  this  Court  where  #ie 
Judgment  was  given,  iSNov.  1650.  B.  S. 

If  Judgment  be  affirmed  upcn  a  Writ  qf  Error  in 

the 
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the  Exchequer  Chamber^  no  Execution  (hall  go  againit 
the  Bail  in  the  Original  A<ftion  for  theCofts  taxed  oc» 

cajions  dilationis  Executionls.  Fer  Magifirum  Livefay^ 
&  altos ^^c.  Fafch.  2 1  Car.  2.   Regis. 

If  an  Execution  be  returned  as  executed,  and  fi- 
led, the  Party  can  never  have  another  Execution 
upon  that  Judgment  upon  which  the  Execution  was 
grounded  ;  for  there  can  be  but  one  Execution  exe- 
cuted upon  one  Judgment^  but  if  it  be  not  returned 
and  filed,  he  may  have  another  Execution,  except  in 
the  Cafe  of  thQ  Statute  of  ii  Jac,  i.  where  a  Man 
dies  in  Execution  the  PlaintiflF  may  have  another  a- 
gainft  his  Lands,  10  Febr.  1650.  B,S,  For  the  return- 
ing and  filing  it  makes  it  to  be  an  Execution  executed  '^  but 
before  it  was  returned  and  filed-i  it  was  but  an  Execution 
Executory^  or  in  fieri,  and  there  cannot  be  intended  to 
ha've  been  any  fatisfaSiion  made  to  the  Flaintiff  by  ^virtue 
thereof. 

If  one  have  a  Judgment  given  for  him,  and  he 
doth  afterwards  bring  an  Adion  of  Debt  upon  this 
Judgment,  but  doth  not  give  any  Declaration  unto 
the  Defendant ;  the  Plaintiff  may  at  any  time  within 
the  fpafce  of  one  year  next  after  the  Judgment  given 
for  him,  take  out  Execution  upon  his  Judgment, 
165:2,  5.  S.  For  the  bringing  of  an  ABion  of  Debt  d^tb 
not  take  away  his  Judgment^  and  his  not  frofecuting  of 
his  Aciion  of  Debt,  doth  prefume  be  will  wave  that  A- 
etion^  and  refort  to  bit  Execution  upon  the  yudgment  | 
hut  if  he  give  a  Declaration^  it  is  otherwifcy  for  then  hi 
(liews  that  he  intends  to  proceed  upon  his  A^ion  of  Debt  ^ 
and  both  wnys  he  may  not  proceed. 

.  Clesi't. 

H^cn  a  tefiatum  an  Elegit  doth  lie  into  the  princi- 
pality of  JValesy  or  into  the  County  Palatine  of 
i^tiejter^  Hill.  ziCar.  J3.R. 

Where 


C6e  accomplfflj'a  Zttomh        ^99 

Where  there  are  two  Judgments,  and  the  laft  Judg- 
ment is  executed  by  Elegit ^  and  the  Plaintiff  in  pof- 
feffion,  yet  the  Plaintiff  in  the  firft  Judgment  may 
afterwards  fueouc  sm  Elegit  upon  his  tirft  Judgment^ 
and  have  the  very  fame  Land  delivered  to  him  as 
was  delivered  upon  the  Elegit  upon  irfie  fecond  Judg- 
ment, and  he  (hall  recover  the  lame  from  him,  al- 
though he  had  the  prior  extent. 

Where  a  Man  hath  Lands  in  more  Counties  than 
one,  yet  if  the  Plaintiff  awards  an  Elegit  but  to  one 
County,  and  extends  the  Lands  upon  this  Ehgity  and 
afterwads  files  it,  he  is  barred  for  ever,  and  cannoc 
fue  out  an  Elegit  Into  the  other  Counties  j  but  if  up- 
on the  Roll  of  the  Judgment  he  awarded  Elegits  into 
feveral  Counties  (as  he  may  do  into  every  County 
in  England)  then  he  may  proceed  on  them  as  he  lees 
good,  and  execute  one  firft,  and  the  others  afterwards 
as  he  fees  caufe,  and  he  need  not  file  the  Inquifitions 
on  them  till  he  have  occafion  to  ufe  them  ;  and  al- 
though he  do  file  the  Inquifitions  taken  upcn  fome  of 
them,  yet  he  may  fue  0]st  Elegits  into  all  the  other 
Counties  awarded  upon  the  Record. 

An  Elegit  may  be  (ued  out  upon  a  Judgment  entred 
above  a  year  and  day  before,  without  a  Scire  facioi^ 
becaufe  an  Ehgtt  doth  not  adualiy  turn  out  one  and 
put  the  other  in  polfefTion,  but  only  gives  the  Plain- 
tiflf  a  Title  to  bring  his  x\6lion,  and  if  the  Defen- 
dant hath  any  thing  to  plead  in  difcharge  of  the 
Judgment,  he  hath  time  enough  to  do  it,  becaufe  the 
Plaintiff  cannot  have  poffeflion  until  he  recovers  it 
by  Eje(9:ment. 

THe  Effoign  Roll  in  the  Court  of  the  Common 
Vleas,  is  a  Record  of  the  Court,  and  doth  re- 
main in  the  cuftody  of  the  Clerk  of  the  EfToigns, 
Tafch,  1 3  Car*  B,  R,  Tks  EJJoign  Roll  is  a  Roll  jvhertn  is 

entred 
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€7itred  that  the  Tarty  was  eloigned  to    another  day^  for 
fome  excufe  that  he  could  not  then  appear. 

If  a  Declaration  be  delivered  to  the  Defendant  af- 
ter the  Effoign-dayj  the  Defendant  is  not  bound  to 
plead  that  Term,  fo  as  to  try  the  Caufe,  3  July^  165-0, 
B.S,  For  it  is  accounted  for  a  Declaration  of  thatTerm^ 
and  not  of  the  precedent  Term* 

(Bxttption. 

THe  Council  at  the  Bar  ought  to  take  all  their 
exceptions  to  the  Record  at  one  time,  or  at 
leaft  before  the  Court  have  delivered  any  Opinion  in 
the  Caufe,  Pafch,  i;  Car.  B.R,  For  the  Court  is  not 
hound  to  hear  any  afterwards ;  for  this  would  hinder  dif- 
patch  of  Bufinejs, 

A  negative  expreflton  may  be  taken  to  inure  to  the 
fame  intent  as  an  exception  doth,  Trin.,  x;  Car.  B.R 
For  an  Exception  is  but  in  its  nature  a  denial  of  a  mat^ 
ter  taken  to  be  good  by  the  other  Party^  either  tn  point  of 
Law  or  Pleading. 

Exceftio  in  non  exeeptis  firmat  regulam, 

Cffote. 

No  Eftate  can  be  Hmited  to  commence  after  a 
Feefimple^  becaufe  a  Feefimple  is  the  largeft 
L/tate  that  can  be  imagined  in  the  Eye  of  the  Law, 
and  (hall  not  be  fuppofed  to  have  a  poflibility  to  have 
an  endordeterriiination,  Trin,  23  Car.  B.  R. 

Such  an  Eftdte  vihich  is  not  vefted  at  the  time  of 
fhe  making  of  it,  but  doth  depend  as  to  the  being  of 
It  upon  another  Eftate  which  is  not  certain,  but  may 
either  take  effef^,  or  not  take  effedl:^  is  a  contin- 
gent Eftate,  Trin  2 ;  Car.  B.  R,  Becaufe  it  depends  upoft 
an  incest ainty^  and  may  be,  or  not  be^  according  to  the 
fe'veral  events  of  things ^  touching  that  other  Efiate  upon 
-n^hich  it  depended. 

-  The 


The  Law  doth  not  in  Conveyances  ofEftates, 
admit  Eftates  to  pafs  by  Implication,  as  being  a  way 
of  pafling  Eftates  not  agreeable  to  the  plain  nefs  re- 
quired by  the  Law  in  the  transferring  of  Eftates, 
Vaugh.  foL  i6iji6i.  But  in  Devifes  they  are  admit- 
ted with  due  Reftri(aions,/^/V. 

A  Man  hath  an  Eftate  in  B,  in  Fee^  and  d'^vifeth 
in  thefe  words,  I  give  all  my  Eftate  in  B,  to  J.S.  wicf.- 
out  the  word  Heirs^  here  J.  S.  fliall  have  the  fame 
Eftate  in  the  Land  as  the  Devifor  had. 

No  Eftate  of  Free-hold  can  commence  infaturo^ 
Cr.  Eliz.  25-4,  295". 

An  Eftate  vefted  cannot  be  defeated  by  Covenant, 
but  by  Condition  it  may.  ^ 

A  Man  may  have  an  Eftate  three  other  ways  be- 
fides  defcent,  viz.  By  Bargain  and  Sale  for  Money; 
by  Feoffment  and  Livery  without  confideration  of 
Money,  and  by  way  of  Remainder,  fer  Saunders 
Serjeant  in  Ff?^^^*s  Cafe,  Flow.  Com.  ii. 

Rent  granted  in  Fee  with  a  Provifo  that  the 
Grantee  may  enter  and  retain  until  he  be  fatisfied 
out  of  the  Profits,  he  may  make  a  Leafe  to  try  the 
Title  in  Eje&ment,  i  Lev,  170. 

See  in  Kehle's  Tables,  Tit.  Eftates. 

A  Man  may  take  an  Executory  Eftate,  or  Eftate 
in  Remainder^  who  is  no  Party  to  the  Deed,  Carter 
fol.  60. 

Citrclment  or  jnroIniEnt. 

No  Lands  to  pafs  whereby  any  Inheritance  or 
Free-hold  is  made  to  any  Perfon,  or  ufe,  by 
rcaion  of  any  Bargain  and  Sale  only,  unlefs  the 
fame  be  by  Deed  indented  and  inrolled  within  fix 
Months  in  fome  of  the  places  mentioned  in  the 
Statute  of  27/2.8.  cap.  16.  This  Statute  doth  not 
extend  to  Leafes  for  years,  for  they  have  the  fame 
operation  %y    Bargain  and    Sale    without   Enrol- 


ment, 
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mentj  as  a  Fee-fimple  hath  with  Enrolment. 

An  Enrolment  of  a  Deed  is  either  an  Enrolment 
of  it  by  the  Common  Law,  or  an  Enrolment  of  it 
according  to  the  Statute  of  Enrolments,  Trin*  2^  Car* 
B.  R.  Vide  the  Statute^  27  H.  8.  cap.  16. 

IF  a  Deed  be  enrolled  by  the  Statute,  and  the  En- 
rolment of  that  Deed  is  to  be  pleaded,  it  muft  be 
pleaded  precifely,  that  it  was  enrolled  according  to 
the  Statute,  Trh,  23  Car.  B.  R,  That  the  Plea  may  be 
certain^  and  that  it  may  appear  whether  the  Statute  was 
furfued  as  it  ought  to  be» 

If  the  Deed  be  enrolled  the  lafl:  day  of  the  fix 
Months,  it  is  a  good  Enrolment,  for  the  day  of  the 
date  of  the  Deed  iliall  be  taken  exclufive,  Claytons 
Cafe,  5  Ref, 

The  enrolling  of  a  Deed  doth  not  make  the  Deed 
to  be  a  Record,  but  by  the  Enrolment  it  doth  only 
become  a  Deed  recorded,  Mich,  21  Car.  J5X  For  there 
is  a  dijference  between  matter  of  Record^  and  a  thing  re- 
corded  to  be  kept  in  memory  ;  for  a  Record  is  the  entry  in 
Parchment  of  judicial  Matters  controzterJed  in  a  Court  of 
Record,  and  whereof  the  Court  takes  notice;  but  an  En- 
rolment ef  a  Deed  is  a  private  aB  of  the  Parties  concer- 
ned, of  which  the  Court  takes  no  cognizance  at  the  time  of 
the  doing  it',  although  the  Court  give  way  to  it. 

Altho'  the  Enrolment  or  other  matter  of  Record 
fhall  not  be  tvicdper  Vais^  yet  the  time  when  the  En- 
rolment was  made  (hall  be  tried  per  Fats. 

A  fiture  intereft  of  a  Term  will  pafs  by  Bargain 
and  Sale  without  Enrolment  or  Attornment,2R.35-A 

Before  the  twentieth  year  of  Q.  Eliz>  it  was  not 
ufed  to  endorfe  the  Enrolments  of  Deeds  upon  the 
back  of  them,  as  it  is  now  ufed  to  be  done,  Mich»  2  3 
Car.  B.  R,  But  now  it  is  conjtantly  ufed^  and  to  good  pur- 
pofe,  in  refpeB  of  the  more  eafier  and  readier  proof  of 
the  Enrolment  upon  any  any  occafion  j  for  p  ^tm  i^  gi'ven  to 

that 
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that  Endorfementy  without  any  farther  froofj  as  heing 
made  hy  a  known  Officer y  and  entrufied  for  that  purpofe. 

An  Enrolment  of  a  Deed  ought  to  be  made  in 
Parchment,  and  recorded  in  Court,  Tafch.  z^Car, 
B.  Ri  for  perpetmtiej  fake. 

If  a  Deed  be  loft,  yet  the  Enrolment  is  good  cvi- 
vldence,  if  it  can  be  proved  to  a  Jury  by  circum- 
ftances^  that  there  was  fuch  a  Deed^  Fafcb.  14  Car, 
B*  R.  For  the  lofs  of  a  Record  or  Deed  is  not  the  lofs  of 
a  Mans  Title,  if  it  may  otherwife  he  frcved. 

The  Enrolment  of  a  Deed  is  a  fufficient  proof  of 
the  Deed  it  felf  upon  a  Trial,  Mich.  16^0,  B.  S,  For 
every  Deed  before  it  is  enroled,  is  to  be  acknowledged  to 
he  the  Deed  of  the  Tarty  before  a  Mafter  of  the  Chancery, 
if  enrolled  in  Chance ry^  or  before  a  Judge  of  the 
Court  where  it  is  enrolled. 

If  after  Bargain  and  Sale^  and  before  Enrolmentt 
the  Bargainee  accepts  a  Fine  or  Feoffment  with  Li- 
very, and  the  Deed  is  afterwards  enrolled,  the  Bar-^ 
gainee  fliall  be  in  by  the  Fine  or  Feoffment^  and  not* 
by  the  bargain  and  fale,  Leon,  i  Rep,6,  &  4.  Rep.  71^ 

The  fix  months  (hall  be  accounted  from  the  date, 
and  not  from  the  delivery^  except  the  Deed  hath 
no  date  s  but  if  it  hath^tib  date,  then  from  the  de- 
livery, 5  K.  I. 

If  Land  be  conveyed  in  a  Deed  for  Money  only, 
then  that  Deed  muft  be  enrolled,  elfe  the  Lands  will 
not  pafs  by  the  Deed ;  but  if  Lands  be  conveyed  in 
a  Deed,  in  confideration  of  Money  paid,  and  alfo 
in  confideration  of  natural  Love  and  Affection, 
there  it  is  not  neceifary  to  enrol  the  Deed,  but  the 
Lands  will  pafs,  tho'  the  Deed  be  not  enrolled,  5:  Fek 
5  649.  HilL  B,S  For  in  the  former  Cafe  it  is  a  meer  Deed 
of  Bargain  and  Sale  which  pajfeth  nothing  without  Enrol- 
ment ^  hut  in  the  later  Cafe  the  Land  may  fafs  by  way 
4Ule, 

See 
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See  1  Keh,  117.  pi.  x^.  An  Enrolment  of  a  Fine, 
or  other  Conveyance  not  being  a  Bargain  and  Sale, 
the'  acknowleged  by  the  Parties  themlelves  was  not 
regarded  without  proof  of  the  Deed.  See  before 
Arrefi. 

Cfcapr* 

IF  a  PrjyToner  taken  in  Execution^  by  the  Sheriff, 
makc^-a  tortious  Efcape^  the  Party  at  whofe  Suit 
he  was  taken  in  Execution,  may  eitlier  have  an  alt' 
asCafias  ad  fatisfaciendum  againft  the  Party  that 
Efcaped^  to  take  him  again  in  Execution  or  an 
Kdi^on  upon  the  Cafe  againft  the  Sheriff  that  fuf- 
tered  him  to  efcape,  Mich  25  Car,  B.  R.  But  if  the 
Sheriff  do  voluntarily  prmit  a  Trijoner^  there  the  Prifoner 
is  difcharged  from  the  Plaintiffs  and  he  muft  bring  his 
jiBion  of  Debt  againfi  the  Sheriff  for  this  Efiape, 

But  fee  I  Le'u.  xr  i.  If  the  Sheriff  permits  a  volun- 
tary Efcapc,  the  Party  may  have  a  new  Execution^ 
e^  (luar. 

An  Efcape  in  one  place^  is  an  Efcape  all  England 
over,  6  Nov,  16^0.  B.S.  For  if  the  Prifoner  be  once  at 
large^  itjhall  be  intended  he  may  go  whether  he  fleafe. 

Where  the  Plaintiff  had  recovered  Jj  /.  10  s.  and 
theC^. /</.  upon  which  the  Defendant  was  taken  in 
Execution  was  only  for  51/.  2  j.  and  the  Plaintiff 
in  an  Adion  of  Debt  for  an  Efcape  recovered  againft 
the  Sheriff  the  faid  59  /.  jos.  This  Mifprilion  in 
the  Execution  is  not  affignabie  for  Error,  2  Saund. 
loi. 

For  Debt  upon  Efcape  out  of  Execution  Seethe 
Statute,  1  R.  1.  cap.  ii&  it.  Jac.  cap.  1 6.  And  fee 
the  late  Statute  made  for  Efcape  Warrants  to  con- 
vey them  to  the  next  County  G.^ol,  &c. 

An  Adminiffrator  may  bring  an  Action  pf  Ef- 
cape, for  an  Efcape  fuffered  or  a  Prifoner  in  Exe- 
cution at  the  Suit  of  the  InteAacc  ia  his  life-time, 

Trin, 


Tri^.  1^  Bar.   B.  R,  To  recover  'what  the  Intefiatewas 
Haninified  in  his  Eft  ate  by  reajon  of  his  Efcape, 

But  an  Adionof  Eicape  will  not  lie  againft  the 
Executor  or  Adminiftraror  of  the  Sheriff  or  Prifon- 
keeper  for  the  Efcape  of  a  Prifoner  in  the  time  of 
the  Teftator  or  Inteftate,  becaufe  it  is  meerly  per- 
fonal,  Et  moritur  cum  per  fan  a.  ScQ  Latch.  167.- 

An  Eicape  in  one  place  is  an  Eicape  in  all  places  ; 
for  if  a  Prifoner  be  once  efcaped  and  at  large^  it 
fnall  be  intended  he  is  confined  to  no  place^  but 
may  go  at  large  wh&re  he  pleafeth  ;  fo  that  for  an 
Efcape,  the  Party  whofe  Prifoner  is  efcaped,  may 
bring  an  Adion  for  this  Efcape  in  what  County  he 
pleafethj  for  the  Adion  is  not  local  or  fixt  to  any 
certain  place,  Trin.  24  Car,  B.  R,  hut  trar.Jitory  and. 
may  he  laid  in  any  place. 

The  Sheriff  may  bring  an  Adion  upon  the  C^fh 
againft  a  Prifoner  that  Efcapes  from  him,  Cro,  Eliz* 
39?.  Moor.  5ri8. 

Where  a  Man  is  in  Execution,  and  a.  Haheas cor" 
fus  goes  to  the  Sheriff  to  bring  him  up  to  the  Courr^ 
and  the  Sheriff  brings  him  out  of  the  ufual  Road 
through  another  County,  or  lets  him  go  out  of  the 
Inn  over-night  into  another  County,  but  he  re- 
turns in  the  Morning,  and  at  th^  Day  of  the  return 
of  the  Writ  the  Sheriff  hath  his  Body  in  Court  as 
the  Writ  requires ;  this  is  no  Efcape,  Boyntonh  Cafe, 
%  Rep,  44.  and  P/o^i^.  Com,  IJ»  a.  But  where  a  Ha- 
heas corpus  was  granted  for  a  Prifoner  in  Execution 
to  go  to  the  Affizes  to  be  Evidence  in  a  Caufe, 
and  after  his  Evidence  given  he  went  five  Miles 
beyond,  and  there  fell  Sick  of  the  Small-Pox  and 
died  •,  this  was  adjudged  an  Efcape  ;  but  if  he  had 
died  coming  up  to  London  immediately  after  the  gi- 
ving of  his  Evidence,  it  had  been  no  Efcape,  Mq-^ 
Jedel*$  Csiks  tempore  .Car.  z  Regis, 

X  Wheie 


Where  a  Pr ifoner  is  in  Execution,  and  the  Sheriff 
at  the  going  out  of  his  Office  doth  not  deliver  him 
over  by  Indenture  to  the  fucceeding  Sheriff,  this 
is  an  Efcape  in  him^  3  Rep,  ji,  72. 

€KUnU 

LAnds  in  the  Hands  of  a  Truflee  may  be  extend- 
ed for  a  Debt  due  to  the  King,  Hill.  23  Car. 
B,  R,  and  alfo  now  for  the  Debt  of  a  Common  Perfon, 
hj  the  Statute  of  Frauds  and  Perjuries. 

See  Daltons  Office  of  Sheriff,  and  Kehles  Tables. 
Scire  facias  againfl  Conufee  and  Aflignee  of  Sta- 
tute on  fatisfa<5lion,  ;  Keh,  1 5".  fl,  ^4. 

Againft  Heir  and  fiirving  Conufor,8cc.  Ibidem  5:0. 

No  a6lual  Seifin  on  an  Extent  can  be,  i  Keb,  24 J. 
fL  61, 

On  Judgment  of  all  qnoad  one  Joint- Tenant^  Id, 
I9X.  pi.  5-2. 

Of  Moiety  in  PFales  on  Judgment  in  B.  R,  2  KeL 


THe  King  may  by  his  fpecial  GommiHion  make 
one  or  more  Deputy  Efcheators  to  find  an 
Office,  and  this  hath  been  ufed  to  be  done  after  the 
death  of  a  Noble  Man,  or  other  Perfon  of  great 
Quality^  Pafcb,  14  Car.  B.  R.  For  the  Efcheators  were 
fiot  Officers  for  life^  but  in  every  year  by  the  Lord  Trea- 
furer  ^England. 

Efcheat  extindls  Cuflom  of  Gavelkind,  i  Keb,J^<^2. 
fl.  4?. 

On  fliilure  of  Male  Cofin  by  Border  Service,  Id, 
925.  7>/.  50. 

preferves  Tenancy  as  parcel,  not  lb  by  purchafe, 
2  Keb.  28.  fl  58. 

Of  Copynoider  en  death  of  Male  Cofin  good. 
Id.  III.  pL  yi.  For 
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For  want  of  Male  Cofin  on  death  of  eldeft  Daugh- 
ter, good  by  Cuftom,  L/.  672.  /)/.  4^ 

Holds  only  ib  long  as  Perfon  Attaint  hath  IITue, 
3  Xc^.9.  />/.  12. 

Of  Tenancy  makes  it  parcel  of  Mefhalty,  contra 
on  Devife  of  Mefn  to  Tenants,  /^.  81.  fl.zp 

On  Attainder  of  middle  Brother  in  life  of  eldeft 
having  Iflue,  &c.  Id.  6.  fL  5*. 

Of  Remainder  to  Reight  Heirs  on  Attainder,  &c. 
/i.  ;5i.  pi.  lO. 

Where  the  Defemlant  for  pleading  of  a  falfe 
Deed,  or  the  denying  of  a  very  Deed,  (hall  be 
lined,  and  where  only  amerced,  z  Saund.  191^  i9x, 

I9^ 

See  th^Gemral Ahridgment^T'it..  AmercQimnt  through- 
out. 


jFme^    See 

TH  E  Court  may  fet  a  Fine  upon  one  that 
jfhall  beat  any  of  the  Court,  or  the  Jury 
impannelled  to  try  a  Caufe  there^  or  tho 
Procurers,  2746^6  3.  44.  32  R.  6./.  40. 

If  an  Officer  of  the  Court  do  not  give  his  due  at- 
tendaiice  upon  the  Court,  as  his  place  requires,  the 
Court  may  fet  a  Fine  upon  him  for  his  negled-, 
Trtn.  2X  Car,  B.  R.  For  the  Court  hath  the  Govern- 
ment offuch  Officers^  and  is  to  pum(h  Mifdemeanours, 

Where  a  Perfon  is  reporc  ed  by  the  Mafter  to  be 
guilty  of  a  Contempt  to  che  Court,  the  Court  may 
Fine  him  as  they  pleafe. 

This  Court  may  ^ct  a  Fine  upon  the  Clerk  of  the 
Peace,  who  returns  an  indidmenc  into  this  Court, 
upon  a  Certiorari  6\vtditd  to  remove  thelndidmenc 
into  this  Court,  if  the  Indidment  be  not  good  in 
the  matter  of  Form?  Trin.  2%  Car,  B,  P..  For  it  (hall 
hs  intended  that  it  /was  hk  ?iegligcnce  that  the  Indi^ment 
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'ivas  not  well  drawfij  for  it  JhaU  not  be  frefumed  that  he 
can  he  ignorant  in  the  form  of  drawing  Indi^ments^  and 
be  is  an  Officer  accom^tabk  to  this  Court  for  things  done 
in  relation  to  his  Office. 

The  Court  cannot  fet  a  Fine  upon  a  SheriflF  that 
is  out  of  his  Office^  Mich.  21  Car.  B,  R,  For  then  he 
ceafes  to  he  an  Officer  of  the  Court y  and  confequentlj  the 
Court  cannot  punijh  him  as  their  Officer. 

If  the  Conuiee  of  a  Fine  levied  of  Lands,  do  pay 
Money  unto  the  Conufor  of  the  Fine  at  the  time  of 
the  Fine  levied,  and  there  is  no  ufe  declared  to  lead 
the  ufe  of  the  Fine  levied  of  thefe  Lands;  the  Law 
will  conftrue  the  Fine  to  be  levied  of  thefe  Lands 
to  the  ufe  of  the  Conufee,  to  v/hom  the  Fine  is  le- 
vied ,•  but  if  there  be  no  Money  paid  by  the  Conufee, 
nor  any  ufe  declared,  the  Fine  fhall  enute  to  the  ufe 
of  the  Conufor  that  levied  the  V\nQy'Pafch.^%  Car.  R, 
R.For  nothing  appears  ivherebj  it  can  be  fuffofed  that  the 
Tarties  had  any  tntentlcn^  the  Efiate  in  the  Lands  Jhould 
be  altered  by  the  Fine^  but  that  the  Fine  was  levied  for 
the  corroh  oration  of  the  Title  cf  the  Conufor  ;  but  where 
Money  is  faid^  the  Law  will  intend  that  he  that  faid  it 
is  to  have  benefit  by  the  Fine, 

A  Fine  levied  by  an  Infant  vacated  upon  infpedi- 
cn,  on  a  Writ  of  Error^  ;  Lev.  %6, 

Pleading  of  a  Fine  with  Warranty  as  an  Eflopple 
by  reafon  of  the  Warranty,  i  Lut.  85-2^  85-3. 

If  Juftices  of  Peace  do  proceed  upon  an  Indid- 
ment  after  a  Certiorari  out  of  this  Court  is  delivered 
unto  then^,  to  remove  the  Indidment  into  this 
Court ,  this  Court  may  fet  a  Fine  upon  them  for 
their  Conta-npc  to  this  Courr^  in  not  obeying  the 
Procefs  thereof,  Hill.  X3  Car.  B.  R.  This  was  done  here- 
tofore in  the  cafe  cf  Sir  ]ohn  Sedley,^w^  5/>Th0i  Stile, 
two  Juftices  of  the  Feace  of  the  County  of  Kent. 

if  a.  Habeas  corpus  doiffue  out  of  this  Court,  and  the 

Party 
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Party  to  whom  it  is  dirccSted  do  make  an  infufficient 
return  of  it,  this  Court  may  fet  a  Fine  upon  the 
Party  for  making  this  infufficient  return ,  Tafch, 
X4  Car*  B»  R.  For  it  jhall  be  accounted  his  negligence  or 
falfty  that  makes  not  a  good  return. 

A  Fine  and  Recovery  cannot  defl:roy;an  Eftate  ex- 
ecutory which  depends  upon  Contingencies  ^  but 
it  will  deftroy  a  Remainder^  hecaufe  it  is  incertain 
whether  there  Jhall  ever  be  fuch  an  Eft  ate  in  effe  for  the 
Fine  to  work  upon ;  but  it  Jeems  it  is  not  fo  of  an  Eflate 
in  Remainder* 

Parties  or  Privies  are  concluded  to  fay  partes  ad 
finem  nihil  hahuerunt^  &c.  by  the  Statute  of  4  H.  7. 
but  a  Stranger  may  plead  thisP]ea^_i/o^.  335.  i  Leon, 
82,  83,  84. 

When  an  Eftate  is  put  to  a  Right,  and  then  comes 
a  Fine  and  non-claim,it  is  a  perpetual  Bar,  Carter  82, 
and  16^,  164. 

If  part  of  a  Fine  that  is  fet  upon  one  that  is  convi- 
£i:ed  upon  an  Endidment  or  Informatiori  for  an  Of- 
fence done  by  him  contrary  to  a  Statute,  do  belong 
to  a  Subject,  as  it  may  if  the  Statute  do  fo  direcl,  aii 
the  Fine  fet  upon  the  Party,  ought  nor  to  be  ef^reated 
into  the  Exchequer,  Tafch.  i(^Car.  B.  R.  Rut  the  Kings 
fart  mly  ought  to  he  efireated ;  for  if  it  jliculd^  this  would 
fut  the  Informer  to  trouble  to  ^et  his  part, 

A  Fine  fur  Congniz^ance  de  droit  come  ceo^  &c.  is  a  Fe- 
offment upon  Record  of  the  Lands  comprifed  in  the 
Fine,  and  doth  imply  a  Livery  and  Seifin  ofthcfe 
Lands,  H///.  1649.  26  Ja?t.B.S.  topafsthe  Efiate  cut  of  the 
Conufor  to  the  Conufee  ;  but  if  another  T  erf  on  were  in  by 
Torty  it  will  not  amount  to  an  Entry ^  as  a  Feoffment  will 
to  purge  that  Tort, 

A  Fine  of  twenty  Nobles  was  fet   upon  one,  for 
bringing  an  Attaint  againft  a  Jury,  after  the  Jury  had 
been  formerly  acquitted^  HtU,  1 649.   4  Feb,  B.  S*  for 
falfe  vcxfftim  of  the  p^rty, 

Xg  A 
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A  Fine  fetupon  one  which  is  voidable,  that  is,  may 
be  avoided,  is  not  void  abfolutely,  but  continues  to 
be  a  good  Fine,  until  it  be  avoided  by  the  Plea  of 
the  Party  th.it  is  fined,  PafcLi6$o,  ^Feh»B.  S, Other- 
'wije  it  is  a  Fine  that  is  void. 

One  might  formerly  have  declared  the  ufe  of  a 
Fine  by  Parol,*  but  I  think  at  this  day  it  cannot  by 
reafon  of  the  Statute  of  Frauds  and  Perjuries. 

The  Court  may  fine  a  Man  for  an  Offence  com- 
mitted in  Courtj  in  their  view^  or  by  the  confeflion 
of  the  Party  recorded  in  Court. 

jfllirig  Of  P20C£fs  0?  otfjer  Cftuiff. 

THe  filing  of  any  Procels,  or  other  thing  in 
Court,  makes  it  a  Record  of  the  Court. 

h  Capos  that  is  duly  fued  fcrth^  may  be  filed  af- 
terwards, and  it  is  not  neceifary  to  file  it  at  the  time 
when  it  is  taken  forth,  ai  Car.  B.  R.  For  the  Filing  of 
it  doth  cGiJtrihtits  nothing  to  the  Effence  of  the  Writ  j  yet 
it  Jeems  fairer  PraBice  to  file  it  frefentlj. 

A  Declaration  may  be  filed  in  the  OfFiCe  after  a 
Writ  of  Error  is  brought,  and  fo  it  is  of  a  Warrant  of 
Attorney,  Pafck  ^4  Car.  B.  R.  For  the  Defendant  is  at 
no  prejudice  by  the  filing  of  them  ;  and  he  did  take  notice 
of  them,  as  appears  by  hit  pleadijig  and  going  to  ijfue  with 
the  Plaintiffs  and  the  filing  is  not  of  the  Effence  of  the 
Declaration. 

AiFsdavirs  which  are  not  read  in  Court  may  not 
be  filed  there  until  the  Secondary  hath  made  his  re- 
port in  the  Caufe,  touching  which  fuch  Affidavits 
were^made;  but  if  they  read  in  Court,  they  may  be 
prefenrly  filed,  Trin.  i^Car.B.R,  For  the  Court  takes  no 
notice  of  them  until  they  be  read  in  Court-,  or  that  they  are  ta- 
ken  72oticeof  by  the  Secondary  upon  examination  of  the  mat- 
ter rtf erred. 

An  Ori}:^inal  Writ  may  be  filed  after  Judgment  gi- 
ven in  the  Caufe,  for  which  it  is  fued  forth  ,•  if  it  were 
faed  forth  before  the  Judgment  given,  Trin.  165:0. 
26JiintjyB.S,elfenot,  it; 
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It  IS  now  ufed,  that  if  a  Rule  be  made  upon  the 
reading  of  Affidavits  in  Court,  the  Client  ought  net 
to  have  Affidavits  out  of  Court^  but  they  ought  to 
be  filed,  that  Copies  may  be  taken  of  them^  if  ei- 
ther  Party  defire  it. 

The  Court  will  not  compel  the  Plaintiffto  file  a 
Venire  facias  after  a  Verdi6^,  if  the  Venire  will  make 
an  Error^  for  if  there  be  no  Ventre  that  defed:  is 
helped  by  the  Statute  of  Jeofails ;  but  if  there  be 
a  Venire,  and  that  Venire  is  erroneous ,  this  is  not 
helped  by  the  Statute^  Trin.  165:1.  B,  S.  And  there- 
fore the  Party  jJmll  net  he  compelled  to  do  a  thing  indiffer- 
ent to  be  done-i  or  not  to  he  done^  to  his  own  prejudice, 

f  aire  latin  and  f  02m. 

THe  Court  doth  ufe  to  amend  taile  Latin  and  form 
in  Bills  prefented  unto  them  by  the  Grand  En- 
quefts  every  Term  by  their  licence  and  conlent,*  but 
the  Court  cannot  amend  matter  of  fubftance  in  them^ 
Mich,  11  Car.  B.  R.  For  that  v/ere  to  make  nnv  Bills;  hut 
the  altering  of  them  in  the  Form  only^  alters  not  thefuh- 
fiance  of  them. 

Where  a  Latin  Word  isllgnificant,  altho^  it  be  not 
good  Latin^yetanEndidment^  Declaration  or  Fine 
(hall  not  be  made  void  by  it  •  bur  if  the  Word  be  not 
Latin,  nor  a  Word  allowed  by  the  Law^  but  is  alto- 
gether infenfible,  there  if  it  be  in  a  material  Point  it 
makes  the  whole  vitious,  ^  Rep.  izii 

BY  IVild&t  the  Bar,  it  wasfaid,  th^t  none  ought 
to  be  admitted  to  fae  in   Forma  Pauperis  in  an 
Adion  of  the  Cafe  for  Vt/ords. 

If  one  that  is  admitted  to  fue  in  Forma  Pauper^  will 
not  proceed  according  to  the  Rules  of  the  Ccurc,  but 
ufeth  delays  to  vex  his  Adverfary,  the  Court  will  Dif- 
pauper  h'lm^ Mich.  %i  Car.B.R  For  the  Law  dcth  not  fa- 
'vour  the  Poor  to  do  injury  to  others^  but  to  help  them  to  re* 
cover  their  Right ^  where  they  want  Ability  of  tbemfelves 
to  do  it,  X  4  If 
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If  one  that  doth  fue  in  Forma  Tauperis  be  non-fuit 
at  the  Trials  he  muft  not  pay  Cofts  to  the  Defendant, 
but  be  whippcd^or  fufFer  fuch  punidiment  as  the  Court 
fllall  award,  Pafih.  1652.  B^  5.  For  the  Law  ivill judge  be 
had  no  eaufe  ofABion^and  therefore  he  wiuft  make  fatisfaBi- 
en  to  the  Defendant  for  unjufily  'uexing  of  him  in  his  ferfon. 

If  it  be  proved  unto  the  Courts  that  one  who  fues 
in  Forma  Tauperis  is  a  vexatious  Perfon,and  hath  many 
frivolous  Suits  depending,  the  Court  will  Difpauper 
him^  1 6^/\,  B,  S,  For  this  'wiJlhea  means  to  make  him  lefs 
content iosss^and  the  La'w  doth  not  favour  unnecejfary  vexa- 
tiom  Suits* 

J^^)// Chief  Juftice  faicl,Thathedid  notufe  to  admit 
any  one  generally  co  fue  in  Ferma  Tauperis^  that  is,  to 
fue  in  all  Caufes;  but  only  to  fue  fo  in  one  Caufe  by 
virtue  of  that  admittance,  1 654.  B.  5.  So  that  if  he  had 
other  Caufe  tojhew^  he  muft  petition  again  to  he  admitted  to 
fue  in  Forma  Pauperis,  &  fic  toties  quotics. 

Before  aPerfon  is  admitted  to  fue  in  Forma  Tauperis^ 
he  muft  have  a  CounfePs  Hand  to  his  Petition,  certi- 
fying the  Judge  to  whom  the  Petition  is  directed,  that 
he  conceives  the  Petitioner  hath  good  caufe  of  Adi- 
on,  and  he  muft  alfo  make  Oath  that  he  is  not  worth 
lo/.all  bis  Debts  paid,  except  the  matter  in  quettion. 

f02feirure^  in  €m  €m{z0. 

Forfeitures  in  Criminal  Matters  are  by  Convi6li.* 
on  or  Attainder  ;Convi6lion  is  before  Judg- 
ment by  Verdi6i:,  Conreffion  of  Recreancy;  Attain- 
der is  upon  the  Judgment  giveri  upon  the  VerdicfV, 
Confcffionor  Recreancy,  or  upon  the  Outlawry  or 
Abjuration,  Ctf.  Lit.  %^o.h.  ^(^i.a. 

Upon  an  Attainder  of  Treafon  or  Felony,  the 
Blood  is  fo  corrupt,  That 

I.  His  Children  cannot  be  Heir  to  him  or  any  o- 
ther  Anceftor. 
a.  if  he  were  noble  and  gentile  before^  lie  and  all 

his 


his  Pofterity  are  thereby  made  bafe  and  ignoble. 

3.  It  is  fohigh  that  it  cannot  be  abfolutely  falved, 
but  by  Ad  of  Parliament,  or  elfe  reverfmg  of  the 
Attainder  by  Writ  of  Error  with  the  King's  Confent ; 
and  altho'  the  Blood  be  rcftored  by  Parliament,  yec 
the  Eftate  is  not  reftored  without  particular  words 
for  that  purpofe,  or  the  reverfal  of  the  Attainder 
upon  a  Writ  of  Error  entred  upon  Record  ;  fee  Shef- 
field  and  Radcliff's  Cafe  in  Hok 

For  High  Treafon^  Petty  Treafon,  Felony,  Mur- 
der^ Homicide,  Burgkry,  Rape^  Robbery,  Chance- 
Medley,  Se  Defendendo  and  Petit- Larceny,  the  Party 
upon  the  Convidion,  and  before  the  Attainder  for- 
feits all  his  Goods,  Coi  Lit.  59 1. 

Note,  No  Perfon  muft  feize  the  Goods  of  a  Felon 
until  Conviction.  Murder,  Homicide,  Burning  of 
Houfes,  Burglary,  Robbery,  &c,  where  Judgment 
is  givent  that  they  fhall  be  hanged  by  the  Neck  till 
they  are  dead,  they  forfeit  all  their  Lands  in  Fee- 
limple,  Goods  and  Chattels. 

For  Felony  by  Chance-Medley,  Se  Defendendo^  Pe- 
tit Larceny,  c^^.  the  Forfeiture  is  only  of  the  Goods 
and  Chattels,  Ihid,  391.  a. 

For  Robbery,  Piracy  or  Murder  committed  y»/>r<j 
altum  Mare,  and  tried  in  the  Court  of  Admiralty  by 
the  Civil  Law^  and  not  by  Jury,  the  Attainder  there 
works  no  Corruption  of  Blood  or  Forfeiture  ;  but  if 
he  be  attainted  before  Commidioneis  by  force  of 
a8  H.  8.  it  doth. 

Attainder  of  Premunire  works  no  Corruption  of 
Blood,  but  is  a  Forfeiture  of  Lands  in  Fee-fimple, 
but  not  of  Lands  in  Tail,  Co.  Lit.  ^91^  a. 

Where  a  Man  is  attainted  of  High  Treafon,  he 
forfeits  to  the  Crown  all  the  Lands  whereof  he  was 
feized  of  whomfoever  holden. 

But  where  Tenant  in  Fee  is  attainted  of  Felony, 
and  hath  Judgment  of  Death,  he  fhall  forfeit  his 

Lands 
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Lands  to  the  Lord  of  the  Manor  of  whom  theTame 
were  holden^  but  the  King  jhall  have  annum  dietn  & 
*oaHum,  Magna  Charts  cap.  12. 

A  Woman  fhave  have  her  Dower  in  all  Cafes  but 
only  in  Cafe  of  High  and  Petty  Treafon,  per  Stat,  i  E. 
6,  cap.i'^,  $  E.6.  cap.i  I.  5"  Eliz*  cap.  1. 18  Eliz*  cap*  i. 

If  one  take  a  Wife  that  is  fcized  of  Gavel- kind 
Lands,  and  flie  dieth  without  Iflue  by  her  Husband  ; 
her  Husband  fhall  be  Tenant  by  the  courtefieof  half 
of  the  Lands  fo  long  as  he  fhall  live  unmarried  ;  but 
if  he  marry  again  he  fhall  forfeit  his  Eftate  in  the 
Land,  Mtch^  ^^  Car.  B,  R,  This  is  hy  the  Cuftom  of 
Kent,'  hut  hy  the  fame  Cufiom^  if  he  had  JJfite  hy  his 
Wifsy  then  he  [hall  he  'tenant  hy  the  courtefie  of  all  the 
Lands  his  Wife  wax  feized  of  ;  and  although  he  do  marry 
again  f  he  fhall  not  forfeit  his  Eftate^  Mich.  sxCar.  Qu. 
Whether  in  the  former  Cafe  he  jhall  forfeit  his  Tenancy  hy 
the  ceurtejse,  if  he  do  live  incontinently t  as  the  Wife  Jhall 
her  Dower  hy  a  like  Cujiom. 

If  a  Leafe  be  fo  made,  that  itis  to  be  forfeited  if  the 
Rent  referved  in  the  Leafe  be  not  paid  as  the  Leafe 
doth  provide ;  altho'  the  Rent  be  not  paid  according- 
ly, yet  there  is  no  Forfeiture  to  be  taken^if  there  v/as 
not  an  ac!:ual  and  legal  demand  of  the  Rent  made 
by  the  LefTor,  and  Entry  after  that,  Mich.  zzCar.  B, 
J?.  For  the  Law  doth  not  fa'uour  defeating  of  Eftates  ^ 
4ind  it  cannot  elfe  fo  well  appear,  that  therewas  anaBual 
failure  of  payment, 

if  a  Copy-holder  do  deny  to  pay  unto  the  Lord  the 
Fine  due  unto  him  by  the  Copy-holder,  where  it  is  a 
Fine  cercain,ordo  refufe  to  appear  at  his  Lords  Court, 
and  to  do  his  Suit  there;  this  is  a  Forfeiture  of  his 
Copy-hold  Eftate,  Trin.  24.  Car.  BR,  For  he  holds  his 
Copy-hold  of  the  Lord  upon  thefe  Conditions  implied  in  Law\ 
hut  where  the  Fine  is  uncertain  it  is  no  Forfeiture,  for  the 
Lord  is  not  to  he  Judge  in  his  own  Cafe^  htit  the  Law  will 
adju^Z^  hetween  Lord  and  Tenant » 

J  ^  If 
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If  a  Copy-holder  do  let  his  Copy  hold  unto  ano- 
ther for  years,  and  the  LeiGTee  do  fe;il  the  Timber 
growing  upon  the  Copy-hold,  yet  this  is  not  a  For- 
feiture of  the  Copy-hold  Eftate,  6  Nov.  16^04  B.S. 
Becaufe  theCofy-holder  himjelf  did  not  do  it  ;and  he  had 
fower  to  let  his  Copy- hold  for  years  ^  and  fo  did  no  Tvrongi 

SPrancJjtfe* 

NO  Franchife  ftiail  be  ahowed  in  any  cafe  where 
the  Franchife  doth  fail  to  adminfter  Juftice 
within  the  Franchife  -  but  if  there  be  fuch  a  failer, 
this  Court  by  their  Authority  may  intermeddle  (not- 
withftanding  the  Privileges  of  the  Franchife )  to 
compel  them  to  do  Juftice,  Mich.  il  Car.B,  R.  For 
Friviledges  are  not  granted  to  froteti  Men  in  negleBing 
to  do  rights  or  to  do  wrong  ;  and  this  Court  is  the  fufer- 
tntendent  Court  of  the  Nation^  to  fee  Jufiice  equally 
diflributcd  to  all  Verfons* 

The  Sheriff  upon  a  noncmittas  capias  utlagatum^ot 
f^uo  minusy  may  enter  and  make  an  Ar^^^elt  in  any 
Franchife. 

Where  the  Privileges  of  a  Franchife  aremifufed  or 
abufed,  it  is_,  upon  a  ^0  Warranto^  brought  a  Fore- 
feiture. 

THe  Statute  which  doth  give  Fees  to  the  SherifTs, 
doth  only  extend  to  their  executing  of  Writs 
of  Execution  in  Counties,  and  not  Cities,  and  there 
they  are  allowed  izd.  for  the  firil  lOo  /.  and  6  d. 
in.Uie  pound  for  every  hundred  afterwards  ,•  but 
theri  they  ought  to  pay  their  own  Bailiffs  out  of  their 
Poundage  Money  for  their  pains. 

In  tiie  Cafe  oi  Hene  atid  Is!ishit,Pafch-  1^5:9*  By 
Glyn  Chief  Juftice,  there  are  no  Fees  due  to  the  She- 
riff for  executing  an  Habere  facias  pcffejfionem^  and  fo 
let  it  be  declared,  although  they  have  ufaally  ta- 
ken Fees  for  executing  fuch  Writ. 
There  are  no  Fees  due  to  the  Sheriff  by  the  Com- 
mon 


3i6        Cfie  PiaStcal  Eeffiffec ;  Or, 

mon  Law,  from  the  Subjed,for  executing  hisOfficei 
but  he  is  to  execute  it  wtute  Officii  at  his-own  charge, 
and  the  Government  alwa5rs-takes  care  to  make 
choice  of  a  Man  of  a  good  Eftate  in  Lands  in  his 
County,  who  can  bqar  the  Charges  of  it,  and  an- 
fwer  the  King  and  his  Subjects  for  any  Mifdemeanor 
he  fhall  commit  in  his  Office. 

An  Action  of  Debt  or  Cafe  doth  lie  for  an  At- 
torney for  his  Fees,  againft  him  that  retained  him 
in  his  Caufe,  Mich.  2X  Car,  B.  R.  Qu.  Whether  it 
lies  for  a  Councellot  without  afpecial  Ketaimr. 

If  a  Client,  when  his  Bufinefs  in  Court  is  diffat- 
cbed,  doth  refule  to  pay  unto  the  Officer  in  Court 
the  Fees  which  are  due  to  him  jfbr  doing  his  Bufinefs ; 
the  Court  will  upon  motion  grant  an  Attachment 
againft  the  Client  to  have  him  committed  until  he 
pay  the  Fees  due  ,•  hy  Roll  Chief  Juftice,  i6yo.  For 
the  not  faying  the  Fees  is  a  contempt  to  the  Courts  and  the 
Court  is  hound  to  proteB  their  Officers  in  their  Rights, 

felony 

FEIonies  are  either  by  the  Common  Law  or  Sta- 
tute Law, 
Felonies  by  the  Common  Law  are  four, 

1.  Such  as  are  committed  againft  Life. 

2.  Such  as  are  committed  againft  Goods. 

3.  Such  as  are  againft  the  Habitation  of  a  Man. 

4.  Such  as  are  againft  the  Procefs  of  pubh'ck 
Jafticc. 

There  are  feveral  Felonies  by  Statutes,  as  perfon- 
ating  of  Bail,  burning  of  Houfes,  imbezilh'ng  of 
Records,  &c. 

Where  one  is  doing  of  an  unlawful  A<^,  and  the 
death  of  any  Perfon  enfueth  upon  the  doing  of  that 
Kdiy  though  the  death  of  the  Party  v/as  not  intend- 
ed by  him  that  did  the  A6tj  yet  this  is  Felony, 
Fafch,  23  Car*  B.  R,  For  the  Law  will  judge^  that  he 
that  would  do  one  unlawful  A^i  might  have  an  intenti- 
on to 
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On  to  do  any  other  unlawful  A^f  which  might  be  occafi^ 
4ff$ed  upon  the  doing  thereof 

I  one  be  commicted  to  the  Gaol  for  one  Felony 
the  Juftices  of  the  Gaol-delivery  may  enquire  and 
try  him  for  another  Felony  for  which  he  was  not 
committed^  by  virtue  of  their  Commiffion,  by  Bacon 
Juftice,  Trifj.  x  J  Car.  B.  R. 

It  is  Felony  to  perfonate  a  Bail  ,•  by  the  Statute 
made  in  the  Time  of  King  Ji  I.  Mich,  z%  Car.B.Qu, 
Whether  the  procuring  of  one  to  perfonate  a  Bail  be  Felony, 

The  receiving  only  of  ftolen  Goods,  not  know- 
ing them  to  be  {o.^  is  not  Felony  ^  but  the  receiving 
of  them,  and  comforting  the  Felon  is  Felony,  Tajch* 
14  Car.  B.  R,  For  be  may  receive  them^  and  not  knoiv 
them  to  be  ftolen ;  but  the  comforting  the  Felon,  doth  prove 
that  he  confentedto  the  Felony  ^  and  approved  of  the  AB^ 
and  was  a  Countenancer  of  it. 

If  one  be  fetupon  in  the  High- way  or  other  place 
to  be  robbed,  and  he  do  caJft  away  his  Goods  with 
an  intent  to  fave  them  from  the  Robber,and  the  Rob- 
ber doth  take  them  up,  and  carry  them  away,  this 
is  a  Robbery  and  Felony  commieed  to  the  Perfon  of 
the  Party  robbed,  altho*  he  took  nothing  from  his 
Perfon,  Mich,  1649.  B.  S.  For  the  Party  is  robbed  of  his 
Goods,  and  the  Thief  knew  them  to  be  the  Parties 
Goods ^  and  came  with  an  intent  to  take  them  from  him, 
had  he  not  caff  them  away^  and  was  the  caufe  that  he 
cajt  them  away. 

One  ought  not  to  be  arrefted  upon  fufpicion  of 
Felony,  except  thatthere  be  good  caufe  fhewed  for 
the  ground  of  this  fufpicion,  1649.  B.  S.  For  every 
foolijJj  fancy  or  conceit  is  no  ground  of  a  fufpicion  fuffcient 
to  arrefi  one  for  fo  great  a  Crime '^  but  there  mu/f  be  pro » 
babilis  c^mia.  for  the  fufpicion. 

It  is  Feionv  to  take  a  Bill  from  off  the  File  afcer  a 
Verdid  in  che  Caufe  for  which  the  Bill  was  fued 
forth,  Micb.  1 649.  B.  S.  For  this  in  embeziling  of  a 
Record*  The 
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The  Robbery  of  a  Servant  of  his  Mafters  Money 
in  his  Caftody,  if  it  be  in  prefence  of  his  Mafter, 
is  robbing  of  the  Mafter,  Micb.  164.^*  B.  R.  For  it 
is  all  one  a$  if  the  Money  were  in  his  Mafters  Cuftody  ; 
for  the  profertj  was  in  the  Ma[ler^  altho*  the  Money  was 
in  the  Hands  of  the  Servant* 

A  Robbery  rtiall  be  faid  to  be  done  in  that  Hun- 
dred where  the  Party  robbed  is  firft  fet  upon,  altho' 
his  Goods  be  taken  from  him  in  another  Hundred^ 
Mich,  1649.  B.  S.  For  there  the  Robbery  was  begunt  and 
the  Veace  firft  broken^  and  the  taking  of  the  Goods  is  but 
a  continuation  of  the  firft  AQion, 

A  Hundred  fhall  not  be  charged  for  a  Robbery 
committed  within  it  upon  the  Statute  of  Winche- 
fter  in  Crepufculo  or  Twilight ,  that  is^,  when  it  is 
neither  perfed:  Day  nor  perfed  Night  ,•  but  if  it 
be  committed  by  Pay-light^  although  it  be  before 
the  rifing  of  the  Sun^  or  after  the  fetting  of  it,  the 
Hundred  fhall  be  charged,  31  05lob.  j6^o,  'B.  S. 
For  in  the  Twilight  the  Felons  cannot  be  well  dijco^uered^ 

A  Hundred  fliall  not  be  charged  for  a  Robbery 
committed  within  it  in  the  Night_,  nor  upon  a  Sun- 
day, becaufe  Hue  and  Cry  cannot  be  made  in  the 
Nighr,  for  that  is  a  time  of  reft^  165^0.  B.  S.  Mfe  no 
F  erf  on  ought  to  Tra'uel  upon  a  Sunday, 

If  a  Robbery  be  begun  in  the  Day-light,  but  is 
not  ended  till  Dark-nighr,  yet  the  Hundred  wheie^ 
it  was  done  is  chargeable  for  it,  by  the  Statute  of 
Winche  fter  y  l6$ro.  B.  S.  For  it  is  accounted  one  continued 
\Jcly  and  fhall  relate  to  the  beginning  of  it. 

TpKere   are    three   fcveral   forts  of  Fce-fimple  , 

I.  Fce-fimple  abfolute,  to  a  Man  and  his  Heirs 

for  ever. 

2.  Fee- 
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2.  Fee-fimple  conditional,  where  the  Eftate  is  de- 
feazable  by  not  performing  the  Condition. 

5.  A  bafe  Fee  is  where  J,  enfeoffs  B,  Habenf 
to  him  and  hi$  Heirs,  fo  long  a  C.  hath  Heirs  of 
his  Body;  this  is  a  qualified  bafe  Fee  delcendible 
and  determinable,  upon  which  no  Remainder  or 
JReverfion  can  be  expectant,  Seymors  Cafe,  lo  Rep. 
'•^y.  Carter  2o8,  209, 

A  Feoffment  made  of  Lands  to  one  and  his  Heirs 
Males  is  a  Fee-fimple,  for  want  of  the  word  Body, 
'uiz.  Heirs  Males  of  his  Body,  MtcL  2}  Car,  B.  R. 
For  it  is  not  an  Eftate  comfrijed  within  the  Statute 
of  Weftm.  2.  De  donis  conditionalibus,  and  before 
that  Statute^  there  were  no  Eftates  in  Tail^  but  fueh 
Bftates  were  Fee-fimple  conditional ,  poll  prolem  fa- 
icicatum. 

A  Fee-fimple  cannot  be  limited  upon  a  Fee-fim- 
ple, if  it  be  it  is  void.  Dyer  5;.  fl.  12,  225:. 

Devife  to  a  Man  and  his  Succsffors  is  a  Fee- 
fimple, 

ADevife  to  a  Mans  Right  Heirs  in  Fee,  of  Lands 
in  Fee-fimple,  is  void,  and  the  Heir  (hall  be  in  by 
Defcent. 

A  Fee-fimple  determinable  upon  a  Contingency^ 
is  a  Fee  to  all  intents,  but  not  fo  durable  as  an  ab- 
folate  Fee,  Faugh,  27?, 

Where  a  Man  claims  as  Heir  in  Fee-fimple  to 
any  Man  by  defcent,  he  muft  make  himfeif  Heir  to 
him  who  was  laft  feized  adually  of  the  Inheritance, 
Co,  Lit.  II,  b, 

ifijlfe  3impjffonment 

AN  A(3:ion  of  Falfe  Imprifonment  doth  Wq  a- 
gainft  a  Bailiff,  by  the  Parry  that  is  arreiled 
by  mm,  after  the  return  of  the  Writ  is  pa/I,  HiU, 
23  Car.  B.  R.  For  this  is  all  one^  as  if  he  were  ar- 
refted  without  a  Wrlt^  for  by  the  return   of  the  Writ-^ 

the 
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the  Sheriffs  and  Bailiffs  Peiver  are  at  an  endj  as  to 
that  Writy  and  fo  they  have  no  Tower  hy  virtue  thereof 
to  arrefi  the  Tarty, 

If  aProcefs  be  unduly  obtained,  and  the  Party 
againft  whom  it  is  had,  be  thereupon  taken  and  im- 
prifoned,  an  A6lion  of  Falfe  Imprifonment  doth 
lie  by  the. Party  imprifbned  againft  him  at  whole 
Suit  he  is  imprifoned,  but  not  againft  the  Officer 
who  executes  it,  Mich.  %^  Car.  B.  R, 

Where  a  Court  hath  Jurisdiction  of  a  Matter , 
and  makes  out  an  Erroneous  Procefs,  the  Officer 
who  Executes  it  (hall  be  excufed;  but  if  the  Court 
out  of  which  it  ilFued  hath  no  Jurifdi<Si:ion  of  the 
Mattery  then  whoever  ads  under  it  is  a  Tref- 
paffor. 

feoffment 

A  Feoffment  made  of  Lands  unto  a  Feme  Co- 
vert is  a  good  Feoffment  in  Law,  until  the 
Husband  do  difagree  to  it  5  but  if  he  difagree^,  it 
is  not  good  5*  for  the  Wife  can  neither  give  nor 
take  without  her  Husband's  confent^,  Hill.  23  Or. 
B,R, 

If  Leflee  for  Yeats  makes  a  Feoffment,  the  Lef- 
for  being  upon  the  I^nd  where  Livery  was  made  ; 
this  is  good  Feoffment,  the  Law  adjudging  the 
Leflee  in  polfeflion,  becaufe  he  had  Right  there- 
unto by  his  Leale  ;  and  Livery  ought  always  to 
be  given  of  the  poffeffion,  and  therefore  he  that 
hath  the  poffcflion  muft  make  the  Livery;  but  if 
the  LeiTor  makes  the  Livery ;  the  Leflee  being  up- 
on the  Land ;  this  Livery  is  void ,  for  the  Leflbr 
cannot  give  the  pofleffion  when  the  Leffee  is  there, 
Cro.  Elizi  521,  312. 
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fJfounOiitfoii. 

J  ONE  have  power  to  found  a  Free  Chippel 
but  the   Kingi  Hill*  23  Car^  B.  R.  Far  it  is  as 
much  as  to  create  a  miv  Tennte^ 

The  Foundation  of  a  thing  may  alter  the  Law, 
as  touching  that  particular  thing,  Hth  2  3  Cau  B,.R* 
hHt  ffot  to  a  general  prejudice* 

Siaim  of  iLatti. 

THE  feifin  of  the  Coriufee  in  a  Fine  is  bat 
a  meer  Fidtion  in  Law,  and  an  invented 
Form  of  Conveyance  only  >  his  Wife  (hail  not  be 
endowed,  neither  (hall  his  Heir  inherit,  Vaugh,  J{U 
The  Law  ought  not  to  be  fatisfied  with  Fidi- 
ons,  where  it  may  be  really  fatisfied,  Tape.  24.  Car, 
J5,  R*  Tit  infome  in  Cafes  Ftiiions  of  Law  are  HecejJ'aryy 
and  to^  be  allowed. 


GAvel-  kind  is  a  Cuftom  whereby  the  Land  of 
the  Father  is  equally  divided  at  his  death 
among(t  all  his  Sons,  or  the  Land  of  the  Brother 
amongit  all  his  Brethren,  if  he  have  no  Son, 
Kitch.  102, 

Alfo  the  Wife  (hall  have  a  moiety  of  the  Land 
for  her  Dower  during  her  Widow-hood,  Co,  Lit. 
III.  a. 

All  Lands  in  Kent  (hall  be  taken  to  be  Gavel- 
kind, except  thole  only  wkich  are  dilgavelled  by 
ibme  particular  A<5ts  of  Parliament. 
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Lands  dlfgaveled  by  Ad  of  Parliament,  yet  the 
CuHom  of  tievifing  is  not  thereby  taken  away* 
Ra}w,   5P,  76^  I  Lev.  79. 

!f  the  King  purcaie  Gavelkind  Land,  the  Cuf- 
tom  of  the  diicent  is  ftifpended.  D.  77. 

Rent  granted  out  of  Gavelkind  is  of  the  nature 
of  Land  dividable  ;  the  like  of  Borough- Ew^/;]??,  2 
Lev*  138.  vide  I  Lut,  740,  754. 

If  one  take  to  Wife  a  Woman  feized  of  Gavel- 
kind Lands,  and  the  Wife  die  vuithout  having  had 
any  IfTue  of  her  Body  by  her  Husband,  yet  the 
Husband  (hall  be  Tenant  by  the  courtefie  of  half 
of  the  Lands,  during  the  time  he  continues  un- 
married, See  Co.  Li^.  in.  <^.  But  if  he  marry  he 
(hall  forfeit  his  Tenancy  by  the  courtefie  >  .but  if 
he  had  Iffue  by  his  Wife,  and  (he^die,  he  ftall  be 
Tenant  by  the  courtefie  of  the  whole  Land,  and 
although  he  do  mjirry,  he  (hall  not  forfeit  this 
Tenancy  by  the  courtefie,  Mic.'^2.  Car,  B*R.  This 
is  hy  the  Cufiom  of  Kent ^  Vide  Tit,  Forfeiture  222,  223. 

By  the  Cuftom  of  Gavel-kind,  though  the  Fa- 
ther be  hanged  the  Son  (hall  inherit ;  for  the  Cu- 
ilom,  is  the  Father  to.  the  Bough  and  the  Son  to 
the  Plough.  Dr.  and  Stud,  cap,  10.  Co.  Lit,  ltb.2  feB* 
I  ^5.  and  p  Kef.  ShelleysC^k 

©uaiDiaiTj  lee  3infiint. 

WE  have  three  (brts  of  Guardians,  viz.  The 
Guardian  appointed  by  the  Father,  the 
Guardian  appointed  by  the  Court,  and^^^^  Guardi- 
an in  Soccage. 

The  Guardian  appointed,  by  the  •  F^^ther,  is  by 
the  Statute  of  12  Car*  2.  cap*  24.  whei-^  the  Fa- 
ther having  a  Child  uhder  21^  and  not  married, 
may  by  Deed  or  Will  figned  and  lealed  in  the 

prefence 


prefence  of  two  or  more  Witnefiesj  difpofe  of 
the  Tuition  of  fuch  Child  to  any  Perfon,  except 
a  Roman  CathoHck ,  during  fuch  time  as  fuch 
Child  (hall  remain  under  21  years  of  age,  or 
any  lefTer  time,  which  Guardian  (hall  take  into- 
his  Cuflody,  to  the  ufe  of  the  Child,  the  Profits 
of  all  his  Lands,  &Ci  and  management  of  iiis  per- 
fonal  Eftate  till  ii,  or  fuch  left  time  as  (hall.be 
mentioned  in  fuch  difpofition. 

See  Pleading  of  the  Appointment  of  a  Guardian," 
by  the  Father  according  to  the  Statute,  2  Lm,  1185, 

Ravifhment  c/e  Guard  lyeth  on  this  Statute  3  Kek 
528. 

Guard  difpos'd  by  Will  or  writingjs  not  repealable 
by  parol  Codicil  in  Spiritual  Court. 

Feme  Covert,  not  faid  by  Guardian,  is  Error,  i 
^^^.878.?/.  52. 

Not  faid  per  Cur.  admifs*  ill, I  Lev.  224.bat  amen- 
dable by  the  Guardian  peice  if  found. 

See  more  concerning  Guardian ,  in  General 
Abridgment,  litle  Attomy-y  601.  &c. 

A  Guardian  in  Soccage  is  the  next  of  Kin  to 
whonl  the  Eftate  cannot  defcend  ;  this  the  Law 
makes  where  the  Anceftor  makes  none,  and  the 
Authority  of  this  Guardian  expires  when  the  Child 
comes  to  14.  years  of 'age. 

A  Guardian  of  an.  Infant  may  acknowledge  (a- 
tisfadion  upon  Record  for  a  Debt,  which  he  hath 
recovered  at  Law  for  the  infant,  Tr/w.  23  C^r.  B.  R. 
Btft  it  mufl  he  a  Guardian-^  that  is  affigned  hy  the  Court 
to  fue  for  the  Infant  \  the  a5i  of  fuch  a  Guardian  is  ad- 
judged the  AB  of  the  Infant. 

The  Court  will  afHgn  a  Guardian  to  an  Infant 
to  iue  or  defend  for  him,  if  the  Infant  doth  come 
into  the  Court  and  defire  it ;  or  a  Judge  at  his 
Chamber^  at  the  defire  of  the  Infant,  may  af- 
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lign  a  Perfon  named  by  this  Infant  be  to  his  Guar- 
dian ;  but  where  the  Guardian  is  affigned  by  a. 
Judge  at  his  Chamber ,  this  is  no  Record  until 
it  is  cntred  and  hied  with  the  Clerk  of  the 
Rules* 

The  Guardian  by  the  Court,  is  when  the  Party 
is  out  of  the  WardHiip  of  his  Guardian  inSoccage, 
he  may  then  in  Court,  or  before  a  Judge^  chook 
his  Guardian, 

IF  one  do  affront  any  Court  of  Juftice,  this  is  a 
good  caule  to  bind  the  Party  to  his  Good  Beha- 
viour, Pa/c,  24  Car.  B*  R.  For  the  affronting  of  Ju- 
fiice  is  a  fublick  Mi/demeanour,  and  not  a  pfvate^  al- 
though it  be  done  but  to  the  Perfon  of  one  Man^  as 
to  the  Judg^e  of  a  Court -^  a  JufticeofPeaa^  &jC.  he- 
caufe  fuch  Ferjons  are  fublick  Mtnijlert  of  Juftice^  and 
a5t  for  the  Common  7vealth, 

He  that  doth  upon  Articles  fworn  in  Courts  de* 
lire  the  Party  againft  whom  the  Articles  are  fworn, 
may  be  bound  thereupon  to  the  Good  Behaviour, 
mu(t  exprels  Ibme  fpecial  matter  in  thofe  Articles, 
for  which  he  ought  to  be  bound  to  the  Good  Be- 
haviour; for  if  the  Articles  be  only  general,  the 
Good  Behaviour  is  not  to  be  granted  upon  them, 
Mich*  22  Car,  B»  R»  For  a  general  Accufation  is  no 
Accufation  for  the  incertainty  of  it ,  and  the  Party 
cannot  tell  what  anfwer  to  tnak  to  fuch  a  general  Ac- 
cufation,- 

Perjury  is  not  an  Offence,  for  which  the  Party 
pcjured  may  be  bound  to  the  Good  Behaviour, 
becaufe  it  is  not  a  general  misbehaviour ,  MtcL 
2 1  Car,  B*  R,  But  the  Party  may  be  endi^idfcr  it^  and 
fined  J  if  he  be  thereupon  (onvsHed. 

One 
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One  was  bound  (o  his  Good  Behaviour,  for  at- 
frighting  People  in  the  Night  in  their  Houies,  by 
(hooting  off  of  Muskets,  and  for  the  affaulting  of 
one  going  in  the  High  way,  Mich,  2i  Car,  B.  R. 
For  this  was  accounted  more  than  a  f  articular  breach  of 
the  Veace* 

A  Woman  that  is  a  Common  Scold  may  be 
b6und  unto  the  Good  Behaviour,  Mc^  22  Car<,  B*R. 
For  fhe  is  a  common  Dtfturher  of  the  fuhlick  Peace, 

The  Good  Behaviour  was  granted  againft  one 
upon  an  Article  fworn  againlt  him,  that  he  had 
malicioufly  pulled  down  a  piece  of  anothers  Houfe, 
Hill*  22  Car,  B^  R*  For  this  is  a  riotous  Atl^  and  a 
high  breach  of  the  Peace  which  concerns  the  Publick* 

A  Juftice  of  Peace  ought  not  to  bind  any  P^r- 
foti  to  the  Good  behaviour  upon  a  general  Acca- 
fation  rtiade  againft  the  Party,  Pafc,  23  Car,  B.R* 
Vide  fupra. 

One  Was  bound  to  his  Good  behavloyr,  for  flop- 
ping of  a  Conftable  from  making  purfuit  after  a 
Felon,  Irin,  23  Car.  B.  K,  For  this  is  a  fMick  Offence 
againfi  the  Common-wealth, 

The  Good  Behaviour  is  not  to  be  granted  againft 
one  for  fpeaking  of  words  only  againft  one  Perfpn  \ 
but  it  may  be  granted  againft  one  for  fpeaking  of 
words  againft  divers  Perlons  at  feverai  times,  Hdl, 
23  Car,  St  R,  For  that  is  a  general  misbehaviour ^  but 
the  other  is  but  a  particular  mishehavtour. 

The  Good  Behaviour  was  granted  rngainft  one, 
;  upon  an  Article  fworn  and  read  againft  him,  that 
he  faid  that  he  would  burn  down  another  Mms 
Houfe,  UilU  16^  p,  B,  S,  For  a  Man[iiaU  be  judged  m  ^ 
msmy  Cafes  by  his  words^  though  no  Aft  ions  accomfavj, 
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ptiU  See  Tide  Difceitt* 

THE  word  Heir  \s  notnen  coUeEli^umy  and  ex- 
tends unto  all  Heirs,  Trin*  23  Car,  B.  R* 
The  Heir  is  favoured  at  the  Common 
LaWj  for  at  the  Common  Law  the  Anceftor  could 
not  convey  away  his  Lands  by  his  Will  from  his 
Heir  at  Law,  upon  his  Death-bed,  without  the 
confent  of  tiie  Heir^  But  now  by  the  Statute  of 
32  H  8.  of  Willsy  the  Law  is  altered  in  that  pointy 
Hill.  23  Car.  B.  R.  7be  Law  is  the  Treferve^r  of  In- 
heritances. 

\t  is  a  pofuive  Rule  in  Law,  that  a  Man  can- 
not raife  a  Fee  fimple  to  his  own,  right  Heirs>  by 
the  Name  of  Heirs ,  as  a  Purchaie ,  neither  by 
conveyance  of  Landj  nor  by  Ufe^  nor  by  De- 
vife »  for  if  a  Man  devife  Land  to  a  Perfbn  that 
is  his  next  Heir,  and  to  his  Heirs,  the  Devife  is 
void ,  and  the  Heir  fhall  be  in  by  Difcent,  for 
fortior  &  fotentior  efi  Mfpojttio  legis  t^ua'm  hominis  5  See 
Hoi;.  30.     •  .     _  , 

Where  the  Father  feized  in  fee,  and  his  Son  and 
Heir  apparent,  made  a  Leafe  for  years  to  com- 
mence after  the  Death  of  the  Father,  rendring 
Rent  to  his  Son  by  his  proper  Name,  the  Son 
could  not  have  this  Rent.  2  Sand*  370. 

If  an  Heir  is  not  exprefly  bound  in  the  Bond  of 
his  Anceftor,  he  is  not  bound  at  all,  although  he 
had  promifed  to  pay  the  Mony  due  thereupon. 
Id.   1^6.  Tqq  Kebles  Table, 

Children  (hall  inherit  their  Anceftors  without 
limitation  in  the  right  afeending  Line,  and  are  not 
inherited  by  them,  Hob*  244, 

A  man  (liall  never  bind  his  Heir  to  warrant 
where  hehimfelf  was  never  bound,  Cr.  Jac*  570. 

neither 


'neither  will  Debt  lie  againft  an  Heir,  unlefs  he  be 
particularly  named. 

Inan  AclionofDebt  the  Plaintiff  mull  declare 
in  the  del^a  &  detimt^mdi  fet  forth  particularly  how 
the  Defendant  is  Heir  to  the  Obligor, 

TheHeirupona5dr^f^(:.  ifi  a  perfonal  A<aion 
recovered  againft  his  Ancellor,  ihall  aot  have  his 
Age,  but  hefhall  have  jt  upon  a  Writ  of  Error 
to  reverie  a  Fine  or  Recovery  levied  or  luffered 
by  his  Anceftor ,  becaufe  this  binds  the  Inhe- 
ritance. 

Formerly  if  the  Heir  had  aliened  the  Land 
difcended  to  him  before  the  Writ  brought  agrlnil 
him,  riens  per  difcent  was  a  good  Bar  to  the  Deien- 
dant;  but  if  he  had  any  Affqts  difcended  and  dkl 
not  confefs  how  rauch^  but  pleaded  a  falfe  Plea^ 
and  it  was  found  againft  hitn,  Judgment  fhould 
pais  againft  him  for  the  whole  Debt:  But  now  by 
a  latb  Statute  made  3  |or  4  WilUelmi  &  MarUy  it  is 
enaded.  That  although  the  Heir  fells  the  Lands 
difcended  before  the  Adion  brought,  yet  he  (hall 
anlwer  the  value  out  of  his  own  Eltate. 

Reverfion  in  fee  upon  a  Tayl  is  not  aiTets.  387, 

In  Debt  againft  the  Heir,  'tis  no  Plea  that  the 
Executor  had  affets  j  Lev.  i8p. 

Heirs  and  Executors  both  chargeable  upon  Spe- 
cialties, and  'tis  no  Plea  for  the  one  that  another 
Adion  is  depending  againft  the  other,  D,  303. 

Dubioris  words  in  a  Will  ought  to  be  interpreted 
for  the  benefit  of  the  Heir,  and  not  to  difmheric 
him,  I  Saunders  185, 

Fide  Eund,  16 1,  Where  the  Heir  (hall  take  as  a 
Special  Occupant. 


Y  4  iMiot 


3^8         Cije  poetical  Eegiflcc ;  Or, 

^YUerQ  U  Heriot  Cufiom  and  Heriot.  Service, 
E    Heriot  Cuftom  is  upon  the  death  of  the  Te- 
nant for  Life,  and  Heriot  Service  upon  the  death 
of  the  Tenant  in  Fee,  21  H.  7.  i2»    The  Herioc 
-  h  optimum  aniwalj  28  K#  3.  7: 

Herioc  Cuftom  is  at  the  Lords  Eledion,  either 
codiilrain,  or  feize  if  he  can  find  it ;  but  leize  he 
cannot,  uniefs  the  proper  Beaft  of  the  Tenant  on- 
ly h  but  he  may  diitrairi  any  Mans  Beaft  upon  the 
Land,  and  retain  them  until  he  is  iatistied  the 
Heiiot,  Pioiv.  Com.  p^.  but  Cr*  Car*  l6o4  contra^  and 
it  may  be  for  Herioc  Service*      | 

But  Heriot  Service  being  parcel  of  the  Tenure, 
and  not  lying  in  Rendet',  ii  the-  Tenant  Will  not 
Render  it,  the  Lord  hath  no  remedy  but  to  di- 
ftrainupbn  the  Land  for  it  until  it  is  paid>  Tloiv, 
Com,  ^5.^.  BwtCrd'  Eliz,,  55?!.  lays  That  it  wais 
adjudged  that  Heriot  Service  was  leizable ,  for 
where  the  Tenure  is  fdr  the  Lord  to  have  the  bcft 
Beaft  for  an  Heriot,  it  is  in  his  Eledion  what  he* 
wil!  take  for  the  beft  Bekft^  arid  which  he  thinks 
t6be  beft  he  may  well  cake  ;  but  if  the  Tenure  had 
been  yielding  Annually  an  Ox,  &c.  there  it  is  in 
the  Tenants  filedion  what  he  will  render,  but  in 
the  other  Cale  the  Lord  hath  his  Eledion  what 
he  will  prender  :  5^^ '7/^/e  Eledion. 

An  Heriot  (hall  go  with  the  Reverfion  as  well 
as  the  Rent,  and  t-he  Grantee  of  the  Reverfion 
{hall  have  it  alfo*  2    Saund^,  166, 

That  Herioc  is  the  firft,  and  Mortuary  the  Se- 
cond be  ft  Beaft.  i  K^h*  91^.  Flow,  a;* 
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V 

pMm  Cp2pu0. 

No  Habeas  Corfus  (hall  be  made  out  in  the  Va*- 
cation-time,  to  remove  a  Caufe  our  of  an 
inferior  Court  other  than  the  Courts  in  London^ 
Middlefexy  or  the  Marjhalfey^  or  other  Courts  with- 
in ten  Mile§  of  London  returnable  immediate^  but 
at  a  day  certain  in  Court,  and  that  every  fuch 
Habeas  Corfus  returnable  in  Trin.  or  HtU.  Term,  be 
not  returnable  after  the  fecond  Return  of  theTermi 
Ver  Magiftr.  Live f ay ^  &  alios^  ^afc*  2 1  Cay*  2.  Regis, 

If  a  Prifoner  appear  in  Court  upon  a  return  of 
a  Habeas  Corpus  to  remove  him  hither,  and  there 
doth  appear  by  the  Return,  that  there  was  good 
caufe  to  commit  the  Prilbner  (o  prifon,  and  to 
detain  him  there,  the  Court  will  remand  and  fend 
him  back  to  the  place  where  he  was  firft  commit^ 
ted,  or  bail  or  commit  him  to  the  Queen's  Bench 
if  they  think  fit:  But  if  upon  the  Return  it  doth 
appear  that  there  was  no  lawful  caule  to  com- 
mit him,  then  the  Court  will  dilchargc  the  Pri- 
lbner i  but  if  it  be  doubtful  to  the  Court,  whe- 
ther he  was  lawfully  committed  or  not,  then  the 
Court  will  bail  the  Prifoner,  if  he  can  find  good 
Bail,  or  commit  him  until  the  Matter  do  ^pear 
whether  there  was  caufe  or  not.  Hill.  21  Car.  B*  R. 
Trin.  2^  Car.B,  R. 

If  a  Caufe  be  removed  in  the  Vacation  out  of 
London^  Middlefex  ^  or  the  Mar[halfea  ,  or  other 
Courts  within  five  Miles  of  London  y  by  Habeas 
Corpus  returnable  immediate^  and  Bail  put  in  by 
the  firft  return  of  the  next  Term,  if  the  Decla- 
tion  be  delivered  eight  days  before  the  end  of  the 
Term,  then  the  Detendant  is  to  plead  to  enter : 
and  in  MicL  Term,  if  it  be  delivered  before  the 

return 
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return  day  o^  Craft tn  Anim,  And  in  'E.after  Term 
before  the  retorn  day  of  Menfn  Pafib^  then  the 
Defendant  is  to  plead  to  Tryal  t|^  fame  Term. 
Fer  Magift,  Livefay  &  alios ^  Vafch,  2 1  Car^  2.  Reg^s* 
'  A  Hah'eas  Corpus  ad  reffondendum^  is  when  any 
one  is  Imprifbned  at  the  Suit  of  another  upon  a 
legal  Procefs,  in  the  Fleet  or  any  other  Prilbn^ 
except  the  Queen's  Bench  Prifon^  and  a  third  per- 
fon  would  fue  that  Prilbner  in  this  Court,  and 
cannot,  becaufe  he  is  not  in  cuftody  of  the  Mtar- 
(hal  of  this  Court  5  there  he  may  have  a  Habeas 
Corf  Its  to  rcmovQ  the  Prifoner  out  of  the  Prifon 
where  he  isj  into  this  Court,  returnable  at  a  day 
certain,  to  anfwer  unto  his  Adion  here,  2i  Car^ 
B.  R,  And  for  thai  caufe  it  is  called  Habeas  Corpus 
ad  refpondendum  >  becaufe  he  is  to  anfwer  the  Varties 
A3ion. 

A  Habeas  Corpus  mm  Caufa^  doth  remove  the  Bo- 
dy of  the  Party  for  whom  it  is  granted>  and  all  the 
Caules  which  are  then  depending  agaifift  him, 
21  Car-  B,  R.  And  for  that  reafon  k  is  called  a 
Habeas  Corpus  cum  Caufa,  the  Body  with  the 
Caufe ^  which  is  nomen  colledivum,  and  implies  all 
€auf(s.  And  if  upon  the  return,  of  a  Habeas  Corpus, 
the  0£cer  doth  not  return  all  the  Caufes^  or  returns 
them  falfly  ^  as  to  thoje  omitted  or  returned  falfly^ 
it  is  an  Efcape  in  htm  i  alfo  the  Sheriffs  of  London 
and  Middlelex,  v^here  the  Writ  is  returnable  iriimedi- 
ztQ,0f4ght  to  make  their  return  the  fame  day  that  the  Writ 
■IS  delivered^  and  muft  bring  the  Body  immediately '^  as 
the  Writ  requiresy  and  not  fuffer  the  Prifoner  to  wander 
abroad  upon  pretence  thereof  f Jo  likwife  wh^re  a  Habeas 
Corpus  is  direUed  to  the  Warden  of  the  Fleet  >  but  a 
Habeas  Corpus  to.  all  Trifms^  except  London  and 
Middlelex,  commanding  the  Sheriffs  to  bring  the  Vrifo- 
pers^  tnuft  be  returnable  at  a  day  certain  in  Court* 

A  Habeas 
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X  A  Habeas  Corpus  is  cldi^.v  ad  fuhjicie?iJum^  grant' 
cd  on  the  Crown  fide  5  or,  ad  rejf-.ndtndum^  grant- 
ed on  the  Plea  fide.  Ad  fuhjiae7idum^/Xoi\Aym\t 
to  the  Order  of  the  Court  in  Criminal  matters, 
ad  reffondendum^  as  abovefaid* 

where  a  Writ  of  Haheas  Corpus  ad  fat  is  fact- 
endttm  iffues  outof  this  Court,  the  Attorny  ibr  the 
Plaintiff  mufi:  endorfe  the  number  Roil  of  the 
Judgment  on  the  back  of  the  Habeas  Corpus :  And 
in  the  Cale  of  one  Sadler^  Mich,  21  Car,  2,  Regi 
the  Court  granted  a  Fluries  Habeas  Corpus^  with 
Penalty  of  loo  /♦  returnable  immediate* 

After  the  return  of  a  Habeas  Corpus  is  read  and 
filed  in  Court,  it  cannot  be  amended.  Irin.  23  Car. 
JS.  iv..  For  it  is  then  a  Record  ofths  Court',  bat  before  it 
hefiledj  it  may 

None  ought  to  take  out  a  Habeas  Corpus  for  a 
Priibner  without  his  confent,  Trith  2  5  Car.  B,  R. 
unlefi  it  be  to  turn  him  over  to  the  Queen's  Bench 
or  charge  him  with  an  Action  in  Court: 

^  Habes  Corpus  may  be  granted  by  this  Court 
or  by  a  fingle  Judge  at  his  Chamber,  to  any  pri- 
vate perfbn,  who  keeps  another  in  his  Houie  or 
elfevvhere  in  cuftody  againft  his  Will,  by  virtue 
o^ttiQ  Haheas  Corpus  ht\* 

Where  a  Habeas  Corpus  is  grantable  without 
motion  to  remove  upon  arreft,  but  not  where 
commited  for  a  Crime*  i  Lev.  fol  i. 

A  Habeas  Corf  us  was  denied  for  a  Prifoner  to 
have  him  for  a  Witnefs  at  fforcefier  Affizes,  by 
the  Court,  Trim  i<^57» 

Every  Habeas  Corpus  returnable  at  a  day  cer- 
tain, to  remove  a  Caufe  out  of  an  Inferior  Court, 
muri:  nothe  made  returnable  further  than  the  fccond 
return  in  Hillary  and  Irinity  Term,  lb  that  the 
Defendants  may  plgad  to  iffue  tkat  Term ,  and 
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the  Caufe  may  he  tried  at  the  Affiles,  and  in  de- 
fault of  pleading  to  Trial,  the  Plaintiff  may  take 
his  Judgment. 

A  Judge  of  this  Court  will  not  grant  a  Haheas 
Corf  us  in  the  Vacation,  for  a  Priibner  to  follow  his 
Suits,  but  the  Court  may  grant  a  fpecial  Haheat 
Corpus  for  a<  Priibner  to  be  at  his  Trial  in  the  Va- 
cation time,  Pafc.  1^50.  i^Maij,  B»S,  For  this 
fnay  concern  him  more  than  the  other  can. 

The  Court  will  grant  a  Haheas  Corpus  to  one, 
'  to  have  a  Prifonerwho  is  not  in  Execution,  out  of 
Piifon,  to  be  a  Witnefs  for  him  at  a  Tryal,  but 
at  the  charge  of  him  that  defires  the  Haheas  Corjusi 
and  at  his  peril,  to  take  care  that  the  Prifoner 
do  not  make  an  efcape,  2p  Junij:,  1640.  Jrin* 
B.  S. 

By  Newdigate  Juftice,  7r;w.  1659.  If  a  Haheas 
Corpus  be  granted,  to  give  liberty  to  a  Prifoner  that 
lies  in  Priibu  upon  an  Execution  longer  than  for 
one  day,  this  is  not  according  to  Law. 

The  Court  ufeth  nor  to  put  the  reafon  into  a  Ha-- 
beas  Corpus^  why  they  lend  for  the  Prifoner  ;  for  it 
may  be  for  Treafon  or  great  Confpiracy.  By  Cat- 
line  Ju(tke. 

The  Habeas  Corpus  Was  ret^urn'd  Nulluw  haheo  talem 
in  cufiodia  tnca^  nee  hahui  die  impHrationis ^  and  ad- 
judged infufficient.  2  Leon,  128.  fee  Kehles  tables. 

Upon  a  Habeas  Corpus  granted  by  this  Court, 
upon  reading  of  the  return^  the  Court  took  this 
difference,  where  the  Prifoner  was  committed  by 
one  of  the  Privy  Council,  there  the  Caufe  of  his 
Commitment  miift  be  returned  particularly ;  but 
where  he  is  committed  by  the  whole  Council, 
there  n^ed  no  Caufe  to  be  alledgedj,  Howd\  Cafe, 
I  Leon.  70  and  71. 
Where  a  Prifoner  is  brought  up  by  Hah,  Corf, 

upon 
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upon  a  bailable  Adlon,  the  Bail  is  not  to  be  taken 
abfolutely  without  the  confent  of  the  Plaintiffs  At* 
torny,  for  without  fuch  confent  a  Judge  will  take 
it  but  de  bene  tJJ'e^  but  the  Prifoner  cannot  be  dip 
charged  till  it  is  taken  abfolutely* 

|)a6ere  facias  poUeffipnEUi. 

ON  E  may  have  a  new  Writ  of  Habere  facias  pof- 
fefflonem ,  if  a  former  Writ  of  Habere  facias 
fojfejfwnem  in  the  fame  Caufe  be  not  well  executed 
or  returned,  MicL  12  Car.  B.  R.  For  that  is  all  one 
as  iff  neb  Writ  had  never  been  taken  out^  hecauje  the 
party  hath  no  fruit  or  benefit  by  it.  So  de  novo  when  ou- 
fted  be  the  Defendants  means,  i  KeLyy^, P/.  22. 

The  Sheriff  may  raife  Fojfe  Comitatm^  in  his  Af- 
fiftance,  to  execute  an  Habere  facias  pffefimem^  m 
cafe  of  oppofition.  No  fees  due  to  the  Sheriff  upon 
this  Writ.  Vide  ante  kQs.  Vide  Dalton  oi  Sheriffs. 
Sind  Keble  Tables. 

WHEN  the  Tenant  doth  his  Homage,  the 
Lord  rauft  be  fitting,  and  the  Tenant 
muft  be,  I  Dilarmed*  z  Bare-headed,  g.  Kneeling 
at  the  Lords  Feet.  4  Put  both  his  Hands  into  his 
Loids  Hands.  5.  In  a  mod  humble  manner  he 
muft  (ay  thele  Words,  I  become  your  Man^  and 
then  the  Lord  kiflcth  his  Tenant,  Co*  Lit.  ^5.  a. 

None  (hall  do  Homage  or  receive  Homage, 
but  only  fuch  as  have  an  Eftate  in  Fee  Simple  or 
Fee  Tayl,  either  in  his  own  right,  or  in  the  right 
of  another,  iC^fcto,  1 3 1 .  ^, 

If  a  Woman  having  Lands  in  Fee  Tail,  ^kes 
a  Husband,  and  they  have  Iffue,    the  Husband  in 

his 


his  Wires  life  (hall  do  Homage,  but  before  liTu^  ♦ 
had  the  Homage  muft  be  in  both  their  Noimes,  ihid. 
A  Corporation  cannot  do  Homage,  for  they 
cannbt  appear  but  by  Attorny,  and  Homage  being 
perfbnal  cannot  be  done  by  Attorny,  33  H.  8. 15. 

J^iie  iin5  Ct?*    t)miB|eB* 

\7T7HEREa  Robbery  is  committed,  notice 
V  iTiuit  be  given  thereof  to  fome  of  the  In- 
habitants of  fome  of  the  Vills  near  the  piace  where 
the  Robbery  was  committed ,  td  the  intent  chat 
they  may  make  Hue  and  Gry  and  apprehend  the 
Robbers ;  and  if  any  one  of  the  Robbers  are 
taken  within  40  days  after  the  Robbery  Com- 
mitted, and  is  thereof  Cortvi^ed,  theti  the  Hun- 
dred where  the  Pvobbery  was  committed,  (hall  be 
exculed  ;  but  if  not,  then  after  the  4c  days  are  paft 
the  Party  Robbed  muft  make  an  Oath  before  a 
Juilice  of  the  Peace  of  the  County  where  he 
was  Robbed,  of  the  time  and  place  of  the  Rob- 
bery, and  of  what  he  was  Robbed,  and  that  he 
knew  none  of  the  Robbers,  and  then  within  20 
days  after  this  Oath,  the  Plaintiif  by  the  Statute 
of  17  Efe.  ca,  i3«  muft  bring  his  Original  Writ 
againft  the  Hundred. 

Upon  a  Tryal  in  this  Cafe  the  party  rttilft  file 
his  Original,  and  be  fure  to  have  a  true  Copy 
thereof,  and  Wirnsfles  to  prove  it,  whereby  it  may 
appear  to  the  Court  to  be  according  as  the  Statute 
diredls :  He  muft  alfo  have  the  Affidavit,  and  a 
Witnels  to  prove  the  taking  of  it- 

If  a  Robbery  be  begun  in  the  Hundred  of  Dale^ 
and  ended  in  the  Hundred  oi  Salei  the  Hundred 
of  Dak  is  chargeable  for  this  Robbery,  upon  the 

Statute 
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Statute  of  ffinchefler,   165  5.   B.  S,  Q^  F^jr  /^  /'fewf 
hoth^ould  be  chargeable*  VSde  f/(.   Felony^ 

Where  a  RecoveryUs  againfl  an  Hundred,  the 
SherifFmay  levy  his  Execution  upon  any  one  or 
more  in  the  Hundred,  as  he  fliall  think  fit  \  but 
the  Juftices  of  the  Peace  at  a  SefFions  will  make 
a  Rate  to  apportion  it  upon  the  whole  Hundred, 
and  thofe  Upon  whom  the  fame  have  been  levied 
fliall  be  re-imburfed  thereby, 
,.  Where  a  Robbery  is  committed  upon  a  Sunday^ 
or  in  the  Night  or  Twilight,  the  Hundred  fhall 
not-be chargeable.  For  attheje  times  People arefup- 
fofed  to  nfi  from  their  Labours,  vide  Challenge.  Sqq 
U'vidence  ante^  and  fee  Venire  jfofie a. 


BY  Glyn  Chief  Juftice*  This  Court  will  order 
the  Secundary  to  return  a  Jury  to  try  a 
Gauls  at  the  Affizes,  if  they  iee  reaibn  for  it, 
without  botht^artiesconlent,  or  el fe  this  were  to 
thwart  the  ordinary  courfe  of  proceedings,  and 
obftrud  Juftice. 

The  Court  was  moved,  that  a  Jury  of  Mer- 
chants might  be  returneds  to  try  an  liTue  between 
two  Merchants,  touching  Merchants  Affairs,  and 
it  was  granted,  HiU,  21  Car.  B*  R,  Becaufe  it  72^ as 
conceived  they  might  have  better  knowledge  of  the  mat" 
ters  in  difference  which  Tvas  to  be  tryed^  than  others 
eould^  who  were  not  of  that  Vrofefjion.y 
'A  Jury  may  find  a  thing  which  is  not  given 
unto  them  in  Evidence,  if  they  do  know  it  of 
their  own  knowledge^  Mich*  22  Car,  B.  R.  For 
they  may  inform  themfelvet  of  the  truth  of  the  FaB 
they  are  to  try  by  all  foffible  and  lawful  means  they 
cany  and  aye  not  fokly  tyed  to  the  Evidence  given  at 
the  Bar,  ,  A  Jury 
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A  Jury  may  take  notice  of  a  matter  of  Record,  t 
but  they  cannot  try  it,  Mich*  22  Car,  B»  R»  For  a  Re-  j 
cord  muft  he  tryed  by  it  felf^  and  judged  of  hy  the 
Court, 

If  more  than  twelve  Men  be  returned  upon  A 
Jury,  and  do  appear,  the  firft  twelve  that  ftand 
in  the  Pannel  are  to  be  fworn  and  try  the  Caiife^ 
^fnone  of  them  he  chaWenged  !>  Vafc,  23  Car,  B.  S*  But 
tf  fome  of  tbem  he  challenged^  and  the  challenge  is  at- 
fo  made  good  againfi  them^  thenfo  many  more  of  thofe 
that  remained  above  the  number  of  twelve  ,  'fhall  he 
taken  in^  in  order  as  they  are  ranked  in  the  pannel^  to 
fUup  the  fiumber  that  wanteth^  to  make  it  a  full  Jury, 

If  a  Juror  do  inhabit  in  a  Houfe  that  is  in 
the  Parifh  of  Dale ,  and  do  occupy  Lands  that 
do  lye  in  the  Parilh  of  Sale  next  adjoyning,  and 
he  is  returned  upon  a  Jury  as  of  the  Parifti  of 
Sale^  this  is  well  enough  ,  although  he  do  not 
dwell  in  Sale  3  Tafc,  23  Car,  B*  R,  For  he.  (hall  be 
faid  to  be  as  well  of  the  Farijh  where  the  Lands  lye 
which  he  occufiethy  as  of  the  Farijh  where  be  Inhabits: 
for  he  is  a  Farifldoner  in  Sale,  though  an  Inhabitant 
in  Dale,  and  he  may  as  well  be  J  aid  of  Sale  as  of 
Dale. 

If  more  than  twelve  Men  do  appear  at  a 
Tryal,  after  twelve  of  them  are  fworn,  the  reft 
that  are  unfworn  muft  not  continue  upon  the  «l 
ftand  with  thofe  that  are  fworn,  but  muft  de-- 
part,  Fafi,  2^. Car*  B,  R*  Tl:>at  they  may  not  be  hin^ 
dred  in  attending  to  the  Evidence^  or  any  thing  fpo- 
ken  to  them  pnvately^  to  Jway  them  farther  than  the 
Evidence  will  direB. 

No  Writ  of  Alias  or  Flur^  difiringas  Jur  cum 
tales  for  the  trying  of  Iffues  at  the  Bar  fhall  be 
fued  out  before  the  precedent  Writ  of  Difiringas 
Jnr^  with  the  Pannel  of  the  names  of  the  Jury 

to 


to  it  annexed  (hall  be  delivered  to  the  Secon- 
dary of  this  Court,  to  the  intent  that  the  Iflues 
forfeited  by  the  Jury,  for  their  not  appearing  up- 
on the  (aid  precedent  Writ,  may  be  d  uly  Eltrent 
ed,   fer  Cur,  Hill.  14  and  15  Can  2.  Regis 

The  Court  may  give  the  Jury  leave  to  drink  at 
the  Bar,  after  the  Evidence  is  given  to  them,  and 
before  the  Verdid:,  if  the  Plaintiff  and  Defendant 
will  confent  unto  it.  Tafc.  23  Car.  B.  R,  But  they 
may  not  drink  out  of  the  Court,  A  Jury  had  leave  to 
drink  at  the  Bar^  after  a  long  Evidence  gi'ven^  in  a  very 
hot  day^  in  Eafier  Term  ahovefaid^  by  the  confent  of  the 
Flaintiff  and  Vefendant^ 

In  Cafes  where  it  is  conceived  an  indifferent 
Juiy  will  hot  be  returned  between  the  Parties  by 
the  Sheriff  of  the  County  where  the  Venue  lies, 
the  Court  upon  motion,  will  order  the  Sheriff  to 
attend  the  Secundary  of  the  Office  with  his  Book 
pf  the  Free-holders  of  the  County  where  he  is 
Sheriff,  and  the  Secuhdary  in  the  prelence  of  the 
Attornies  on  both  fides  to  (trike  a  Jury,  Trim 
25  Car.  B,  R,  But  there  mufi  he  frobahle  matter  jheiv 
ed  to  the  Court  why  an  indifferent  Jury  may  not  he  had^ 
elfe  the  Court  mil  mak^po  fuch  Rule^ 

Upon  a  motion  and  an  Affidavit  made  in  Courts 
that  the  Cauie  to  be  tried  at  the  Bar,  is  a  Caule  of 
very  great  confequence,  the  Court  will  if  they  fee 
C^ule,  make  a  Rule  for  the  Secundary  to  name 
48  Freeholders,  and  each  party  to  ftrike  out  12 
by  one  at  a  time,  the  Plaintiff  or  his  A ttorny  to 
begin  firft,  and  the  remaining  24  fhall  be  the  Jury 
to  be  returned  for  the  Tryal  of  the  Caufe,  Trin. 
2^  Car,  B.  K. 

A  Tenant  that  is  within  the  diftrefs  of  a  Lord* 
of  a  Mannor  or  Leet,  ought  not  to  ferve  upon  a 
Jury  in  a  Caufe  that  concerns  thQ  Lord,  Mich. 

Z  3^3  Car. 
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2  5  Car.  B.  R,  For  it  (hall  he  frefumed  he  may  not  he 
i  ndiffaent,  in  regard  of  fearing  to  difphafe  his  Lord^ 
under  whefe  diflrefs  he  lies^ 

Where  Jurors  come  out  of  two  Counties,  one 
ofoneCountyj  inuft  be  fworn,  and  then  another  of 
the  other  County,  other  wife  it  is  Error,  Hoh.  330/ 

It  is  the  Cuftom  of  London^  in  an  Action  of 
vfafi  to  return  the  Jurors  out  of  the  4  next  Wards 
to  the  place  tvafied^  2  Sattnd.  252.  &c. 

After  a  Juror  is  fworn  he  may  not  go  from  the 
Bar  until  the  Evidence  is  given,  and  the  Diredi- 
ons  of  the  Court,  for  any  Caufe  whatfoever, 
without  leave  of  the  Court  >  and  although  he 
have  leave  he  muft  have  a  Keeper  with  him:  So 
cautious  is  the  Court  to  prevent  all  fufpicion  ofjinifter 
Vroctedings  in  the  Tryal  ef  Caufe  J  ^  Pale.  24  Car. 
D*  R. 

If  a  Juror  be  challenged,  and  the  Challenge 
entred  by  the  Secundary,  that  Juror  cannot  be 
after  that  fworn  as  a  Jury-man  to  try  that  Caufe 
wherein  he  was  challenged,  viz,,  at  that  Tryal, 
although  the  Party  will  wave  his  Challenge,  if 
there  be  Jury-men  enough  befides  to  try  the 
Caufe;  but  if  there  be  ndt,  then  the  caufe  of 
Challenge  muft  be  (hewed,  and  tryed,  and  if  it  be 
found  no  good  Challenge,  he  may  be  fworn,  Pafc* 
24.  Car.  B*  R,  Qu.  Whether  before  the  Challenge  entred 
he  rnay  he  fworn. 

Where  a  Tryal  is  to  be  for  a  thing  that  concerns 
the  Under-sheriff,  or  the  High-Sheriff,  the  Venire 
muft  be  awarded  to  the  Coroners  to  return  the 
Jury,  Trin.  24  Car.  B.  R*  for  here  fljall  he  no  favvur 
Jttppofedh  hut  if  the  7ryal  concern  the  High  Sheriffs  and 
the  Jury  (hould  he  returned  hy  his  Under-sheriff  ^  or 
the  Tryal  concern  the  Under-sheriff  y  and  the  Jury  he 
returned  hy  his  High' Sheriffs  there  mufi  he  frefumed  in 
tbefe  Cafes  favour^  The 


The  jury  ought  noc  to  have  any  Writing  with 
them  when  they  go  from  the  Bar,  which  hath  not 
been  proved,  although  fuch  Writing  hath  been 
given  in  Evidence  unto  them :  For  though  it  he 
pven  in  Evidence^  yet  if  it  he  not  fro-ved,  nothing 
can  be  direBly  cottcluded  from  it  y  and  ihsrefore  the 
Jury  is  not  to  have  it  to  guide  their  Confciences  hll-,  Mick 

24  Caf>  B*R*  J 

Where  it  appeals  to  the  Court  that  the  Jury 
have  been  unlawfully  dealt  withal  to  give  their 
Verdi<5t,  they  are  finable,  Vau^h.  iS3-  ^^^  ^^^Y 
are  not  finable  for  giving  a  Verdid  contrary  to 
their  Evidence ;  but  if  it  be  in  a  civil  Caufe  an 
Attaint  will  lie  againft  them,  ihid.  144.  co  149* 
neither  are  they  finable  where  an  Attaint  doth  not 
lie,  ihid,  145. 

The  ]ury  cafts  Lots  for  their  Verdid:,  dnd  let  a- 
fide  without  any  other  punilhment  to  them,  Lev. 
140,  205* 

The  Jury  may  find  matter  of  Record,  if  they  dcT 
know  it  of  their  own  knowledge^  for  example^  If 
the  Jury  do  know  that  ]o\\n  at  StWQ  levied  a.  Fine  of 
his  Lands  iw  Dale  to  I.  N»  they  may  find  that  fuch  d 
Fine  was  levied,  ?afc.  1 6  50.  B*  S.  10  Maij.  For  a 
M^ns  own  knowledge  u  more  certain  than  any  Evidence 

can  he  given* 

There  are  three  Grand-Juries  returned  every 
Term  to  ferve  ia  this  Court,  every  Jury  confifting 
of  16,  17,  iS,  19  or  20  Jarors>  or  more^  to  en- 
quire of  Offences  Criminal  committed  in  the  feve- 
ral  parts  of  the  County  of  Middlefex  through  the 
whole  County.  The  reafin  why  there  are  three  JurieSy 
u  hecatife  there  are  three  Hundreds  in  Middlefex,  and 
for  every  feveral  Hundred  there  is  a  particular  Jury  re- 
turned to  ferve  for  that  Hundred  only. 

%  7.  Though 
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Though  a  Man  be  very  aged,  yet  if  he  be  of  an 
abb  Body,  and  not  infirm,  he  is  not  to  be  exculed 
from  ferving  upon  the  Grand- Jury. 

One  Butler^  a  Man  of  71  years  of  Age,  was  de- 
nied by  Roll  Chief  Juftice  to  be  excufed  to  ferve, 
becaufe  he  was  of  an  able  Body,  and  had  his 
Senfes   and   Underftanding  perfe^,  Hill.    1651. 

One  that  hath  no  Freehold  in  the  County,  or  is 
a  Conftable,  or  a  Surveyor  of  the  Hig-way,  is 
not  thereby  to  be  excufed  from  ferving  upon  the 
Grand-Jury  ;  For  fmall  excufes  mufi  not  ferve  to  fro- 
leB  Men  from  ferving  the  Vuhlick^  which  is  to  be  pre' 
ferred  above  anji  frivate  Interefi,  Fafc,  1641,  B.  5.  by 
Roll  Chief  Jufiice. 

The  Jurors  that  appear  at  a  Tryal,  fliall  not  have 
their  Charges  allowed  them,  if  the  Caufe  be  not 
tryed  for  want  of  Jurors,  Vafe.  1652.  B*S,  For  their 
appearance  is  cf  no  benefit  to  any  Body  '•>  and  therefore  it 
ts  no  reafon  they  jhould  receive  any  Reeomfence. 

When  a  Juror  is  withdrawn,  he  is  ftruck  out  of 
the  Panel  by  the  Secundary. 

Upon  a  General  Iffue  the  Jury  may  find  a  Re- 
cord, but  not  upon  a  nultiel  Record  pleaded  1^51* 
For  there  the  Record  mufi  be  tryed  by  it  felf* 

If  but  eleven  of  the  Jury  be  fworn,if  the  twelfth 
Man  do  ftand  by,  and  hear  all  the  Evidence  that 
was  given  to  his  Fellows,  he  may  be  fworn  after- 
wards, and  pafs  upon  the  TryaS.  By  Roll  Chief 
Juftice,  i<554*  Vafc,  B.  S,  For  the  Jurors  are  J  worn 
to  try  the  Iffue, 

The  Jury  may  take  Depofitions  taken  in  Chan« 
eery,  and  exemplified  there,  given  in  Evidence  to 
the  m  from  the  Bar  with  them  h  but  if  they  be  not 
exemplied,  they  may  only  look  upon  them  in 
Court,  but  not  take  them  with  them  out  of  the 

Courts 
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Court,  1654.  B.  S*  For  to  fee  them  is  ?to  more  than  to 
hear  them  read^  and  they  are  not  fa  authentical  if  not 
exemplified* 

In  all  Cafes  where  art  Alien  is  Plaintiff,  or  De- 
fendant, the  Tryal,  whether  Civil  or  Criminal, 
ought  to  be  per  medietatem  lingd/e^  and  a  Sugge- 
ftion  to  be  made  upon  the  Record  to  that  pur- 
pole,  and  when  the  Jurors  appear  they  fwear  one 
Englifti  and  one  Foreigner,  and  lb  on  till  they  have 
a  full  Jury. 

It  is  not  neceffiry  in  a  medktate  lingua  that  the 
Foreigners  fhould  be  ^11  of  the  fame  Country  that 
the  Foreigner  is  of,  who  is  to  have  the  Tryal; 
fo  that  they  be  Foreigners,  and  every  Mail  of  a 
ieveral  Nation,  It  is  fufficient. 

By  a  Statute  made  in  4  and  5  WilUel  &  Mari 
it  is  enaded,  That  all  Jurors  (  other  than  Strangers 
upon  Tryals  per  medietatem  lingua  )  to  be  returned 
upon  the  Tryal  of  Iffues  in  any  of  the  Courts  at 
JVefiminfiery  or  Nifi  Frius,  Oyer  and  'Terminer^  Gaol- 
delivery  or  General  Quarter-SefSons,  (hall  have  ia 
their  own  Names,  or  in  truft  for  them  in  the  fame 
County  10  /♦  per  annum  of  Free-hold,  Copy-hold 
or  Ancient  Demefti  Lands  and  Tenements,  or  in 
Rents,  or  in  all,  or  any  of  them  in  Fee  limple. 
Fee-tail,  or  for  the  life  of  themfelves,  or  Ibm© 
other  Perfon* 

That  in  every  County  in  Wales^  every  fiich  Juror 
(hall  have^  /♦  per  annum  in  manner  aforefaid. 

That  if  any  Perfon  of  a  lefler  Edate  or  value 
(hall  be  returned  upon  any  Jury ,  it  (hall  be  a 
good  Challenge,  and  the  Party  returned  (hall  be 
di(charg€d  upon  fuch  Challenge  ,  or  upon  his 
Oath  of  the  truth  of  the  matter*  See  i  part  Infimch 
CUficaUs  lafi  pub*  237,  238. 

Z  3  No 
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No  Jary-Mans  Iffue  making  default  (hall  be 
faved  but  by  the  fpecial  Order  of  the  Court,  or 
Judges  before  whom  the  Iffue  is  to  be  tryed,  for 
Ibme  reafonable  caufe  proved  upon  Oath  before 
the  lame  Court  or  Judges;  and  that  all  fuch  Iffuef^ 
ftiall  be  duly  eftreated'into  the  Exchequer. 

That  the  Venire  hereafter  (hall,  be  duodecim  Itberos 
^  legale s  homims  de  victneto  de  h*  [_Q\  if  not  decew*2i 
qtior*  quilihet  babeat  deem  Uhrat.  terra  Tmenten' 
tor*  vel  reddituum  per  annum  ad  minm^  and  the  Wric 
in  ^r^/e/  ftiall  be/e.^;  Ubrat» 

That  upon  every  fuch  Writ  the  Sheriif,  Coro- 
ner, or  other  Minifter,  unto  whom  the  making 
of  tlie  Panels  belongs  fliall  not  return  any  Per- 
fbn  unlels  he  have  t^n  or  fix  pounds  fer  annum  at 
leaftj  as  aforefaid,  in  the  County  where  the  Iffue 
is  to  be  tryed  ,  upon  pain  of  forfeiting  to  hei* 
Majefty  5  /.  for  every  Perfoh  returned  contrary 
hereunto. 

No  Sheriff,  Bailiff  of  Franchife,  or  their  Mini- 
fters  (hail  return  any  Perlbn  unlefi  he  hath  been 
duly  fummoned  fix  days  at  the  leaft  before  the 
day  of  the  appearance,  nor  (hall  take  Mony  or  o- 
ther  Reward  to  excufe  the  Appearance  of  any  Ju- 
ror, Upon  pain  of  forfeiting  10  L  to  her  Maje- 
fty  for  every  fuch  Offence. 

Not CykW  Cities,  Burroughs  and  Towns  Corporate 
are  excepted  out  of  this  kdc. 

That  every  tales  Man  to  be  returned  in  England 
jfhall  have  5  /.  per  annum,  and  every  tales  Man  in 
tVales  3  /. 

That  no  Fee  or  Reward  (hall  be  taken  by  any 
Sheriff,  Clerk  of  Affize,  or  any  other  Officer  or 
Perlbn  vvhafbever  for  the  returning  of  any  tales^ 
or  upon  the  account  of  any  f^/f/ returned,  upon 
pain  of  forfeiting  10  /.  the  one  moiety  to  the  Pro(c» 
cutbr,  tfie  other  her  Majefty.  No 
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No  Writ  de  non  Tonend,  in  Ajjlz^fis  (hall  be  here- 
after granted^  uniefs  upon  Oith  irjade,  that  the 
Suggeftions  upon  which  the  Writ  is  granted,  are 
true. 

Not.e^  So  much  of  this  A6b  as  relates  to  Jurors 
to  be  in  force  for  three  years  from  the  firlt  of 
May  16^^.  and  from  thence  to  the  end  of  the 
next  Seifioli  of  Parliament,  ^eisre  if  continued  ♦ 
See  Keebks  Tables^  Title  Jurors. 

aiTae*  See  Jurp  ante,  and  JeofafljS  Ppftea. 

IN  the  Cafe  of  H^ood  and  Fetherfiovy  Trin,  I^S7  • 
It  was  laid  by  the  Co^rt,  That  if  the  Defen- 
dant pleads,  and  the  Plaintiff  replies,  and  denies 
the  Plea,  the  Defendant  ought  to  take  Iffue  upon 
the  Plaintiffs  Replication, 

Every  Iffue  is  to  be  joyned  in  iuch  a  Court  tha|5 
hath  power  to  try  it,  otherwife  the  Iffue  is  not 
well  joyned,  2  r  Car,  JB.  R.  For  if  the  Caufe  cannot 
he  tryed  the  IJJne  is  fruitUfs,  and  if  it  be  tryed^  th$ 
Iryal  is  coram  non  Judice,  andfo  no  good  Judgmmt 
can  he  had  upon  it. 

If  an  Adion  of  Trefpafs  be  brought  againft  two 
for  qntring  into  the  Plainriffs  Land,  and  one  of 
them  pleads  that  the  Land  is  his  Free-hold,  and 
the  other  that  he  entred  into  the  Land  by  the 
Commandment  of  him  that  pleads  it  is  his  Free- 
hold, here  is  to  be  but  one  Iffue  joyned,  ai  Car^ 
B*K,  For  but  one  of  the  Defendants  claims  an  Inter efi 
in  the  Land^  and  the  other  jufiifies  but  4s  a  Servant 
nnto  him^  and  if  the  Tryal  fafs  for  hjn?  that  claims  the 
Interefi^  there  is  no  colour  of  A^ion  to  be  maintained 
again/}  t^e  other ^  and  if  the  Ijjke  he  then  found  againp 
the  Defendant Sj  they  pjall  be  found  guilty  of  a  joynp 
Trefpafs ,  for  which  there,  needs ,  but  one  J£ife  to  be 
joyned,  Z4  If 
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If  the  Defendant  pleads  to  iffue,  and  the  Plaintiif 
negleds  to  enter  it  the  fame  Term  Ilfue  is  joined,  the 
Defendant  within  the  iirli  five  days  of  the  next  Term 
may  alter  his  Plea,  and  plead  de  novo  any  other  Plea 
what  he  pleafeth,  Ter  Magiftrum  Livefaj^^  &  aliosy 
&c.  Pafcb,  21  Car,  2.  Reg, 

If  there  be  a  Demurrer  to  an  Evidence,  the  Fad  is 
to  be  returned  upon  the  Record,  and  appear  to  the 
Court,  fo  that  they  may  determine  whether  the  Evi- 
dence appearing  before  them  is  lufficient  to  maintain  the 
A^kioYiy  wliich  if  it  doth,  they  thereupon  give  Judgr 
m.ent  for  the  Plaintiff,  if  not,  then  for  the  Defen- 
dant* 

When  a  juOification  is  made  by  force  of  a  Cuftom, 
the  beft  forqa  of  joining  the  IlTue  is  to  traverfe  the  Cu- 
ftom  particularly,  and  not  the  Caufe  generally  by  de 
injuria  fua  propria^  Hob.  J  6, 

By  the  Rules  of  the  Court,  if  the  Plaintiff  will  not 
try  his  Iffue  after  it  is  joined,  in  fuch  time  as  he  ought 
by  the  courfe  of  the  Court  to  do,  the  Defendant  may 
give  him  a  Rule  to  enter  his  Iffue,  which  if  "he  doth  not 
enter,  then  the  Defendant  will  non-fuit  him  i  if  the 
Plaintiff"  dcth  enter  it,  and  give  the  Defendants  Attor- 
ney a  Note  of  his  Number-Roll,  then  the  Defendant 
may  give  a  Rule  to  try  it  by  Provifo,  Hill*  22  Car, 
B,  R.  That  he  may  free  hint f elf  (if  he  can)  of  the  dan- 
ger and  trouble  he  may  he  fuhjeB  to^  by  the  depending  of 
the  ABion  brought  agaipfi  him^  and  to  recover  his  Cofis 
for  his  unjuft  vexation  :     This  is  given  by  the  Statute* 

If  the  Defendant  gives  the  Plaintiff  a  Rule  to  enter 
his  Iffue,  the  A(^ion  lying  in  London  or  Middle fex^ 
the  Plaintiff  muft  bring  his  Record  into  the  Office  with- 
in four  days  after  notice  of  the  Rule  ;  and  if  the  Adion 
lies  in  the  Country,  he  muft  bring  it  in  before  the  Con- 
tinuance day  of  that  Term,  and  in  default  thereof  the 
Plaintiff  (hall  be  non-fuitcd,  ?afc.    21   Car.  2*    On 

Caufps 
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Caufes  in  London  and  Adiddlefexy  the  Defendant  canno^ 
give  the  Plaintiff  a  Rule  to  enter  his  KTue,  or  to  try  the 
Caufe  by  Provifoj  the  fanrie  Term  llTue  is  joyned,  but 
the  next  Term  he  may. 

A  Judgment  may  be  entred  as  to  one  part  of  an 
IlTue,  and  a  9jdUc  frofe^^ui  to  another  part  of  the  fame 
IfTue,  Tafc,  2^  Car.  B  jR.  This,  is  only  n? here  the  Ifjue 
may  be  divided,  A  nolle  profequi  ix,  when  the  V Iain- 
tiff  caufes  it  to  he  entred  ujon  the  Roll  that  he  will  fro- 
fecute  no  farther ^  and  is  as  much  as  to  fay  in  Latin  no- 
lo ulterius  profequi. 

Where  there  is  a  Demurrer  to  one  part  of  the  De- 
claration, and  an  IlTue  to  the  other  part,  the  fryal 
of  it  may  be  either  before  or  after  the  arguing  of  the 
Deitiiurrer,  at  the  Eledion  of  the  Plaintiff,  Vafch*  2  3 
Car^  B,  R,  for  the  Demurrer  and  the  Iffue  have  no  dc 
pendency  one  upon  the  other  ;  for  one  part  concerns  mat* 
ter  of  FaBy  and  the  other  matter  in  Law\  but  if  the 
IJfue  be  tryed  firfi,  then  the  diftringas  Jur.  mufi  be  tam 
ad  triandum  cxitum  inter  partes  jun6tum  quam  ad  in- 
quirendum de  dampnis  il  judiciuna  redditum  fuerit  pro 
quer.  and  the  Jury  mufty  if  they  find  the  Ifjue  for  the 
Plaintiffs  give  Damages  upon  the  Iffuey  and  Damages 
upon  the  inquiry  feverally  '->  but  if  they  find  the  Ifjue  for 
the  Defendant y  then  they  muff  affefs  Damages  upon  the 
inquiry ;  and  if  the  Court  gives  Judgment  for  the  Flain^ 
tiff\  upon  the  Demurrer  he  (hall  have  his  Cof^s  and  Da^ 
mages ;  but  the  Defendant  Jhall  have  no  Caffs  upon  the 
Ifjue  found  for  him. 

If  IfTuc  be  taken  upon  a  Dilatory^  C^c.  and  formed 
againft  the  Defendant,  final  and  peremptory  Judgment 
(hall  be  given,  othcrwlfc  its  upon  a  Dcmurrero  Kaym, 
118. 


If 


If  the  Bar  be  good,  and  the  Replication  naught,  and 
IfTue  be  taken  upon  it,  they  fhall  replead  to  the  Re- 
plication, and  the  Bar  remains  i  and  To  if  the  Bar  be 
good,  and  the  Replication  good,  and  the  Rejoynder 
naught,  and  IfTuc  taken  upon  it,  they  (hall  replead  to 
the  Rejoynder,  and  the  Bar  and  Replication  remains  » 
But  if  the  Bar  is  naught,  and  the  Replication  good,  and 
IfTuc  taken  upon  it,  they  (hall  replead  for  the  whole 
anew,  becaufe  the  Bar  was  naught.     Raynt,  458. 

Where  Judgment  was  given  notwithftanding  feveral 
variances  between  the  Declaration  and  Replication. 
I  Saufid.  118,  119. 

Every  llTue  ought  to  be  certain  and  finglc,  and  joyn- 
ed  upon  the  mod  material  thing  in  the  Caufc  depen- 
ding, that  all  the  matter  in  queftion  between  the  Par- 
tics,  maybe  tried,  Hill,  z^  Car.  B,  R,  For  el/e  the 
Tryal  will  prove  to  little  furfofe^  becaufe  the  matter  in 
0[ueliion  tpill  reft  Hndetermined. 

In  an  Adion  for  Damages  according  to  the  Jofs 
which  the  Plaintiff  hath  fuftained,  every  part  ought  to 
be  put  mlj]'ue.  2  Saund.  206*  i  Saund,  26p.  JJfue 
(hall  be  taken  upon  the  mod  material  Point,  i  Saund. 
22. 

If  an  IlTue  be  once  joyned  between  the  Parties,  this 
Ifl'uc  cannot  afterwards  be  waved  the  fame  Term,  if  it 
be  a  good  Iflue,  except  both  Parties  do  confent  unto  it, 
although  the  IfTue  be  but  in  Paper,  and  not  cngrofTed 
in  Parchment,  Trin.  24  Car*  B,  R,  Therefore  it  is 
good  te  he  well  advtfed  before  the  Ijj'ue  he  joined. 

The  place  ought  not  to  be  made  part  oC  the  IfTuc  in 
a  tranfitory  Adion  s  as  an  Ai^^ion  upon  the  Cafe  for 
words*  indebitatus  ajjumpflt^  &c,  but  all  Ejedlments, 
Trefpafs  quare  claufum  fregit^  Adions  upon  penal  Sta- 
tutes, &c.  muft  be  brought  in  the  proper  County, 
Trin,  2^  Car.  B.  R.  for  the  Place  in  tranfitory  Athons 
is  not  material^  as  it  is  in  a  real  and  mixt  Ailion^  and 
the  other  before  mentioned  ABionf.  Where 
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Where  the  day  or  place  of  a  Demife  ought  not  to  be 
?ny  part  of  the  IlFue,  2  Saund.  317,318. 

An  immaterial  lifiae  joyned,  which  will  not  bring 
the  matter  in  (jucftion  tp  be  tryed,  is  not  helped  after 
Verdift,  by  the  Statute  of  Jeofails^  but  there  muil  be 
a  Repleader  i  but  an  unformal  IfTue,  as  non  infregit 
Convent ionem^  is  after  a  Verdict:  aided  by  the  Statute, 
and  fo  it  was  adjudged,  MicL  18  Car,  l*  Reg,  in  B.R. 
inter  Waliingham  d^  Combe,  Intratur  Trin.  ij  Car* 
Rot,  f  575,  WII.  1^4^.  Pafck  i^jp.  4  Mati^  B.  S.  For 
this  is  matter  of  fuh fiance  \for.  if  there  was  no  Ijfue^  there 
€OHld  he  no  f^erdiil^  and  fo  it  is-i  as  if  nothing  were  dent 
in  the  Caufe  \  and  therefore  there  mufi  he  a  new  plead" 
ing  to  hring  the  matter  in  queftion  to  an  Ijjue, 

What  Iflue  fhall  be  taken  upon  a  nd  tiel  Record 
pleaded,  1  Saftnd.  $p.  How  it  fliall  be  taken  where 
one  pleads^  that  no  fuch  Writ  iiTued,  and  the  otho: 
fays  to  the  contrary,  2  Lttt,  1272. 

In  an  Adion  upon  the  Cafe  for  Service  performed  for 
a^time  certain,  the  Defendant  ought  to  put  in  IfTue,  all 
the  time  allcdgcd  in  the  Declaration.     la,  26$^  16^^ 

The  Statute  of  31  i/.  8.  cap*  30.  helps  mis  joining 
of  liTues.  See  after  Jeofails.  Sec  alfo  Ketles  3  Ta- 
hies. 

If  there  be  two  Iflfucs  joined  in  one  Caufe,  and  one 
of  them  is  a  good  IlTue,  and  well  joyned,  and  the  other 
is  not  a  good  Iflue,  but  ill  joyned,  and  upon  Tryal  of 
the  Caufe,  entire  Damages  are  given  upon  both  the 
Iflucsj  this  is  erroneous,  3 1  Jam  1649^  Hill,  B,  S* 
For  here  are  Damages  given  for  a  matter  which  is  not 
rightly  tried  for  want  of  joining  a  good  IJJue  to  hring  ip 
in  ijuefiicn^  and  fo  the  Damages  being  entire  for  both 
IJJue s^  that  which  is  well  tried  is  vitiated^  andthtVer' 
di^tonoeffe^oftoit* 


Every 
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Every  Iflue  confifts  of  an  Affirmative  and  Negative, 
1  Saund,  ^1%,  Where  Ifluc  oiaght  to  be  joined  upon 
a  Negative  without  any  Rejoynder  to  it,  2  Lut^  ^23. 

An  Affirmative  on  the  one  part,  and  a  Negative  on 
the  other  parr,  although  it  be  but  an  implied  Negative, 
do  make  a  good  Iflue,  15  Maii^  Tafcb,  1^50,  B,  S» 
For  an  implied  negative  doth  deny  what  is  affirmedy 
although  not  fo  plainly  as  an  exprefs  Negative  doth  >  and 
fo  there  is  a  Negative  and  an  Affirmative  to  make  an 

Where  a  good  IfTue  is  offered  to  the  Defendant,  he 
taught  not  to  plead  over,  i  Saund*  ^^^.  If  he  pleads 
over,  the  Plaintiff  (hall  have  Judgment,  Id,  318. 

If  there  be  any  difference  when  an  Iffue  is  vt^itli  an 
ahfque  hoc  ox  not^     %  Lut,  11^9. 

When  a  Plea  is  pleaded  to  the  Plaintiffs  Declaration, 
and  the  Plaintiffs  Attornies  Hand  islet  to  this  Plea,  then 
the  Iffue  is  joined  betwixt  the  Plaintiff  and  Defendant, 
and  not  before,  6  Ftb,  1650.  B*S.  For  then  both  Tar- 
ties  are  agreed  of  the  matter  in  queftion  betwixt  them, 
Qusere* 

ByG/y»  Chief  Juftice,  HiU.lC^'y*  It  hath  been  held 
to  plead  non  efl  faBum  is  a  general  Iffue  in  an  A<3:ion  of 
Covenant. 

If  feveral  Iffues  are  joined,  and  the  Jury  give  a  Vcr- 
did:  but  as  to  one  of  them,  the  whole  is  difcontinued. 

Where  a  Man  hath  Title  to  Land,  and  an  A<^ion 
of  Trefpafs  is  brought  againft  him,  he  needs  not  to 
plead  his  Title,  but  not  Guilty,  and  give  his  Title  in 
Evidence  \  but  if  he  (hould  plead  his  Title,  he  muft 
give  colour  to  the  Plaintiff,  or  otherwifc  his  Plea  will 
amount  to  no  more  than  a  not  Guilty ;  and  where-cver 
a  Man  pleads  fpccially  when  it  amounts  but  to  a  Gene- 
ral Iffue,  it  is  naUght  upon  a  fpecial  Demurrer. 

Where  a  Plea  is  naught,  fo  that  the  Plaintiff  might 
have  denRurrcd  upon  it,  and  doth  jiot,    but  takes  Iffue, 

aud 
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and  it  is  found  for  the  Defendant ;  this  is  aided  by  the 
Statutet  of  Jeofails^  and  the  Defendant  (hall  have  his 
Judgment,  Cro*  Eliz,.  45  5»  5  ^^f*  43'  So  likewiie  it 
is  where  the  Replication  is  naught,  and  Iffue  is  taken 
upon  it,  and  found  for  the  Plaintiff,  Cro,  Jac»  512. 

The  Plea  in  Debt  was,  that  there  were  no  clear  Pro- 
fits. Repl'  that  the  Profits  were  20/.  Rejoinder,  that 
there  were  not  any  clear  Profits  and  IlTue  thereupon* 
Verdict  that  there  were  clear  Profits  as  the  Plaintiff  had 
Replied,  and  the  Verdid"  and  Judgment  reverfed,  be- 
caufe  the  Replication  did  iiot  (hew  that  there  were  any 
clear  Profits,  and  the  Verdid,  that  there  were  clear 
Profits  as  the  Plaintiff  had  Replied,  and  he  had  not  fo 
Replied)  and  this  not  curfed  by  any  Statute  of  J^^^i/z. 
2  Lev*  135.  vid,  Raym,  458. 

3l«ocmcnt*  Vide  ante  Cccoi,  Iffue  aiin  3!urp, 
&  poftea  Ee&etfal^ 

IT  was  faid,  FafcL  16^7.  B.  S.  By  Heme  Secunda- 
ry,  and  Tho,  Jekel  an  ancient  Clerk  of  this  Court, 
That  a  Judgment  upon  a  nihil  dicit  ought  not  to  be 
entred  bytheRulesof  theCouit,  until  two  Rules,  each 
of  them  four  days,  have  been  given  in  the  Office  for 
the  Defendant  to  plead  j  the  Reafon  I  conceive  of  giv- 
ing the  two  feveral  four  days  Rules  was,  That  the 
Defendant  might  without  a  fpecial  Emparlance  plead 
any  thing  in  Abatement  at  any  time  within  the  firli  four 
days,  and  if  the  Defendant  did  not  plead  within  the 
four  firft  days,  then  the  fecond  Rules  were  to  plead 
within  four  days  more  peremptorily,  at  which  time  he 
could  plead  nothing  but  in  Bar ;  but  the  Pradice  is  late- 
ly altered,  the  Maftcr  giving  now  eight  days  Rules  to- 
gether. 

Notey  That  by  the  late  A<9:  for  Amendment  of  the 
Law,  all  Statutes  of  Jsofaik  are  to  be  extended  to 

Judg. 


Judgments,  which  (hall  be  cntred  upon  Confellion,  wiW 
Mcity  or  nonfum  Informatus  in  any  Court  of  Record, 
{(>  that  an  Original  Writ  or  Bill  be  filed,  and  alfo  War- 
rants of  Attorney,  &c. 

See  at  the  beginning  of  4th  part,  Injh  Chncal\  for 

this  het. 

See  Judgment  by  nil  dkit  againft  one  Defendant,  as 
to  part  of  the  Trefpafs,    a  Lut»  1358. 

An  erroneous  Judgment  in  Chancery  is  rcverfable 
in  the  Queens  Bench,  Dyer  315. 

Upon  a  Recovery  in  any  Aiiion  where  the  Plaintiff 
doth  declare  for  a  thing  done  i/i  &  armis'^  the  Judg- 
ment ought  to  be  entred  with  a  Capiarur^  for  a  Fine  is 
thereupon  due  to  the  Queen,  upon  which  Record  Pro- 
cefs  of  Out-Iawry  iflues  out  of  the  Crown  Office  againft 
the  Defendant  i  but  in  an  Adlion  upon  the  Cafe  where 
the  Plaintiff  is  not  to  declare  with  zvid^  armisy  there 
the  Judgment  againft  the  Defendant  ought  to  be,  ^  that 
he  he  in  mifericorJiay  li  Car.  B,  R,  7 be  Capiatur, 
which  is  Imfrifonment  of  the  fartjy  and  the  Fine  f$r 
the  Queen^  are  for  the  breach  of  the  Fublick  Teace^ 
oi^hich  every  ABion  vi  &  armis  doth  imply  \  hut  Tref 
paj/es  on  the  Cafe  do  notfo^  and  therefore  there  the  T^rty 
is  only  to  he  amerced^  and  not  to  he  imprifoned or  fined^  and 
thfs  is  the  Reafon  of  the  different  entry  of  the  Judgments, 

A  mifericordia  entred  in  a  Judgment  for  a  CaptatHr, 
is  affignable  for  Error,  alcho'  it  is  for  the  benefit  of  the 
Party.  2  Saund,  47.  Vide  eund*  ipi,  19a,  ipj. 
Whether  a  Fine  and  Capiatur  or  a  mifericordia  only  up- 
on a  reliBa  verificatione^  where  the  Defendant  pleaded  a 
falfc  Deed  to  be  the  Deed  of  the  Plain  tiff. 

If  a  Defendant  be  attainted  of  Special  Matter  by  Judg- 
men'  or  Demurrer  ;  the  ^vi  &  armis  ftiall  not  be  tried, 
altho'  he  had  taken  Iflue  upon  it,  but  he  (hall  be  fined, 
and  a  Capiat ur  awarded  againft  him,  i  Saund,  81,82. 

Where  one  (hall  have  Judgment  according  to  the  vf 
Kie  he  counts  for,     i  Lm.  6^.  See  ' 


C6e  accompHflyn  Stttojn?        3  5 1 

See  Judgment  for  the  Defendant  upon  Demurrer  to 
have  Colls  according  to  the  new  Statute,  2  Lut.  1418, 

A  Man  is  to  have  Judgment  by  this  Court  to  lofc  his 
Hand,  Lands  f nd  Goods,  and  perpetual  Imprifonmcnt, 
for  Itriking,  or  endeavouring  to  ftrike  a  Judge  litting  in 
Judgment,  or  ftriking  a  Juror  in  the  prefence  of  the 
Judge,  or  for  ftriking  in  fFefimsnfier-Hall  iitting  the 
Courts,  22  Ed.  3«  13.  Fitz,*  Judgment  174.  Stamfl 
38.  So  if  is  of  one  that  refcuetb  fuch  an  Offender^  12 
Ed.  3.  AfT.  25. 

Where  there  are  feveral  diftindl:  Judgments  agaitjfl 
the  Defendant,  one  of  thpfe  Judgments  may  be  rcverfed 
as  erroneous,  and  yet  theother  Judgmeutsftand  in  force, 
XI  Car,  B.  R*  Where  Damages  are  feveral^  though  the 
Cofis  are  entire^  Hob.  5. 

All  judgments  given  in  any  Court  of  Record,  ought 
to  be  cntred  in  Latin  >  and  if  they  be  in  Englifh  they  arc 
reverfable  by  a  Writ  of  Error,  21  Ca/Ti  B.  R. 

No  Counfei  ought  by  the  Rules  of  the  Court  to  move 
any  thing  m  Arreft  of  Judgment,  except  the  Roll 
wherein  the  Judgment  is  entred,  or  the  fofiea  be  in 
Court,  22  Car^  B»R*  That  the  Court  may  be  fatisfied^ 
that  the  matter  moved  in  Arrefi  of  Judgment  is  truly 
recited  from  the  Record  >  for  the  Court  will  not  rely  up' 
$n  the  Allegation  of  Counfei  at  the  Bar* 

There  is  a  difference  between  a  cuftomary  Judgment, 
and  a  Judgment  given  according  to  the  Common 
Law,  Trin»  22  Car*  B»K*  A  Cufiomary  Judgment^ 
is  a  yudgment  given  "within  fome  particular  Jurifdt^li' 
on  hy  virtue  of  fome  Cuftom  ufed  there. 

It  is  fufficient  matter  for  the  Defendant  to  move  for 
a  new  Tryal,  if  the  Plaintiff  had  not  given  him  fuffici- 
ent notice  of  Tryal,  according  to  the  courfc  of  the 
Court,  via^*  eight  days  exclulive  in  London  or  Mid* 
d^efex^i  or  for  the  Ailizes,  and  where  a  Caufe  is  to  be 
ttycd  in  L(fndon  ox  MtdJleffx^  if  the  Defendant  live 

forty. 
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forty  Miles  from  London y    then  ic  muft  be  fourteen  days 
exdufive. 

\i  a  Judgment  be  given^vhich  is  erroneous,  and  the 
Plaintiff  do  take  out  a  Scire  facias  upon  that  Judgment, 
and  have  Judgment  upon  that  Scire  facias  \  the  Judg- 
ment upon  that  Scire  facias  is  erroneous  alfo, 
Mich*  22  CanB^R,  Por  if  the  Foundation  be  naught, 
that  which  is  built  ufon  it  mufi  needs  fall  j  and  here  the 
firfi  Judgment  is  ths  ground  of  the  fecond^  which  being 
erroneous^  the  fecond  cannot  he  goods  but  the  Defendant 
muft  bring  his  Writ  of  Error  tarn  in  redditione  Judicii 
quam  in  adjudication  executionis  fuper  judicium  illud* 

Judgment  given  by  Default  upon  a  Scire  facias^  re- 
torned  againft  one  not  fubje<5t  to  the  ftrft  Judgment, 
Chall  bind  him,     Kayw*  ip. 

An  erroneous  Judgment  is  a  good  Bar  for  an  Exe- 
cutor in  an  Adion  brought  againft  him 5  for  an  erro- 
neous Judgment  until  its  reverft  is  a  good  Judgment, 
Vaugh,  94. 

Debt  lies  upon  a  Judgment  as  well  after  a  Writ  of 
Error  as  before,  Raym,  100. 

Where  a  Judgment  was  ireverfed  becaufeit  appeared, 
that  the  Moneys  demanded  were  not  yet  payable,  4 
Saund.  107.  • 

.  A  Judgment  which  is  given  contrary  to  the  Verdict: 
which  was  found  in  the  Caufe  is  a  void  Judgment, 
Mich*  22  Car,  B»  R,  For  the  Judgment  is  to  be  war- 
ranted by  the  VerdiB^  and  is  but  the  affirmatice  of  the 
VerdiB-t  and  therefore  it  mufi  not  contradiB  the  VerdiB^ 
but  concur  with  it  in  all  things* 

Where  there  is  a  Judgment  againft  the  Anceftor,  and 
a  Scire  facias  iffucs  out  againft  the  Heir  and  Ter- Te- 
nants, and  the  Heir  hath  a  Rcleafe  by  him  which  he 
doth  not  plead,  but  Judgment  is  had  againft  him  by 
default  --i  this  Judgment  will  ftand  good  againft  him, 
and  no  Audita  Querela  will  lie,  becaufc  he  might  well 
have  pleaded  his  Releafe,  and  he  having  once  flipt  that 
opportunity  (hall  be  foi  ever  fore-clofed*  If 
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If  a  Verdid  bs  given  after  the  Term,  no  Judgment 
can  be  given  upon  that  Vcrdid,  until  the  next  Term 
following,  MicL  22  Car.  B,R*  23  Car.  B.  R.  For 
fuch  Proceedings  in  the  Laiv^  ou^ht  not  to  be  in  the  Va- 
cation tiifie^  but  in  Term- time  5  for  the  Judgment  is  the 
AB  of  the  Courts  and  the  Court  fits  noibut  in  Term* 

If  a  Judgment  be  obtained,  but  the  Plaintiff  doth 
take  out  no  Execution  upon  this  Judgment  in.  a  year 
and  a  day  next  after  the  Judgment  given  i  the  Plaintiff 
cannof  then  take  out  Execution  until  he  hath  revived 
this  Judgment  by  a  Scire  facias y  which  Scire  facias  is 
to  give  notice  to  the  Defendant  to  (hew  cauf'e  why  the 
Plaintiff  (hould  not  take  out  Execution  upon  the  Judg- 
mentj  which  Writ  he  may  have  without  motion  by  the 
courfe  of  the  Court ;  but  if  there  be  a  Judgment  above 
ten  years  old,  upon  which  no  Execution  hath  been 
taken  out,  fuch  a  Judgment  cannot  be  revived  by  a 
Scire  facias^  without  a  motion,  and  leave  of  the  Court, 
that  tihe  Court  thereby  be  put  in  mind  of  v^rhat  was  for- 
merly done,  Mich.  22  Car.  B.  R.  But  the  Court  doth 
not  ufe  to  deny  a  Scire  facias  in  fuch  a  Cafe* 

Before  the  Statute  of  13  Eliz.  cap.  4^.  if  the  year 
and  day  had  been  paft,  no  Execution  could  have  beenr 
fued  out  upon  any  Judgment,  but  the  Remedy  to  re«; 
cover  the  Money  due  thereupon  was  by  hdiion  of 
Debt  j  but  that  Statute  hath  now  given  a  Scire  fa- 
ciasn 

If  the  Defendant's  Attorney  do  enter  a  Plea  for  his 
Client  in  the  Office,  the  Plaintiff's  Attorney  cannot  en- 
ter a  Judgment  againft  the  Defendant  upon  a  nihil  dicit 
for  want  oFa  Plea,  although  the  Plea  be  not  given  un- 
to him  by  the  Defendant's  Attorney,  Mich.  2Z  Car,  B* 
R.  zndPafch.  24  Car.  B.  R.  For  the  Office  is  the  place 
7if here  the  Attornies  on  both  fides  are  to  inform  themfelves 
of  the  Proceedings  in  their  Clients  Caufes  >  and  the  deli* 
very  of  Declarations  and  Pkas^  &c.    b)  on9  Attorney  to 

A  ^  another 
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Another  in  ibeir  Clients  Caufes  is  rather  matter  ofCoHrte^ 
Pe  and  Civility^  than  of  any  nece^ity  or  duty  •»  yet  it  is 
the  ufual  ?ra6iice  to  do  /f,  and  very  rarely  ommited. 
Quare^  If  Judgment  may  not  be  ligned  notwithftand- 
ing,  if  the  Defendant's  Attorney  has  refuted  to  pay  fbr 
the  Declaration,  &c. 

Four  days  after  the  Plaintiff's  Attorney  doth  bring  the 
Tojha  into  the  Court,  if  the  Rule  for  Judgment  is  out, 
he  may  enter  Judgment  for  his  Client  by  the  courfe  of 
the  Court,  Mich.  22  Car.  B.  R*  Except  the  Defendant 
do  theny  or  heforey  move  fomething  to  the  Court  in  ar- 
reft  or  ft  ay  of  Judgment  S  hut  no  Judgment  upon  a  Ver" 
di5f:  ought  to  be  entred  until  a  Rule  given^  and  fucb 
Rule  out. 

Where  a  Judgment  is  arrefled  only  for  mifplcading, 
there  the  Cojrt  will  grant  a  Repleader,  Mich,  22  Car^ 
B,  R.  To  the  end  a  good  Judgment  may  be  given^  which 
cannot  be  upon  an  ill  Pleading,     Vide  ante  Iffue. 

Where  Judgment  was  arrefted  for  the  incertainty  of 
the  Verdid.  Raym.  200,  2  Saund,  171. 

Where  Judgment  given  upon  failer  of  the  Record  be- 
fore Iflue  joined  was  reverfed.  i  Saund*  py,  <?p. 

Alfo  where  it  was  faid  for  the  incertainty  of  the  Ver- 
di^. I  Saund.  154,  155. 

A  judgment  was  reverfcd  in  this  Court,  for  tauto- 
logy ufcd  in  it,  Mick  22  Car.  B.  Rt  That  is^  forrc"^ 
f  gating  the  fame  thing  over  and  over  i  for  the  Law  wiU 
not  fuffer  Barbanfms  in  the  Proceedings  thereof  h  for 
that  will  in  the  conclufion  brincrs  all  thing  into  confu- 
fion. 

If  a  Judgment  be  unduly  obtained,  and  fufficient  proof 
thereof  be  made  unto  the  Court,  the  Court  will  vacate 
the  Judgment,  and  reftote  the  Party  damnified  by  it, 
to  be  in  the  fame  Condition  that  he  was  in  before  Judg- 
ment, Mich  22  Car*  B*  R,  withopft  putting  him  to  a 
Writ  of  Ermi^,  Pafch,  22  Car.  B.  R.  For  the  Court 
«  will 


Cfic  3ccottipIi(|)'n  9tto|np-  3  55 

wiH  not  he  made  afiale  to  do  any  Verfon  Injury^  and  the 
Court  will  alfo  funifh  the  Tarty  that  ufed  the  falfity  to 
obtain  i(» 

In  an  Adion  of  Trover  againft  three,  one  pleads 
Not  Guilty,  the  other  two  rpecially,  the  Plaintiff  De- 
murs to  their  fpccial  Plea,  and  tries  his  Iflue,  and  hath 
a  VerdicSt  and  Judgment  thereupon,  afterwards  before 
Judgment  againll  the  other  twoy  the  Plaintiff  enters  a 
Nolle  frofecjiui iZr\d  held,-  thuKth^  Nolle  profequih^i 
been  before  the  Judgment,  it  had  difchargcd  the  whol^ 
A<5lion,  for  it  had  been  in  the  nature  of  a  Rcleafc  ia 
Law  to  the  other  h  (o  alfb  it  had  if  Judgment  had  been 
againft  them  all,  and  the  Plain  tiff  ^h^d^ntred  the  jVb^^ 
frofequi  for  the  two  j  for  a  Non-ruit  or  Releafe^  'or 
other  Difchargeof one,  difcharges  the  rcil,  Hohrjo. 

In  Ejedment  for  loo  Acres  of  Bog  and  other  things. 5 
the  Plaintiff  releafed  his  Demand  (to  the  other  things) 
and  took  Judgment  for  the  refidue.  Raym.^p^. 

Trefpals  vi  d^  armis  for  taking  the  Mare  ipfius  quer^ 
mcnen  bona  &  cat  alia  fequen  'viZf,  and  fums  them  up^ 
but  doth  not  fay  that  they  w^re  the  Goods  iffifts 
quer  and  on  Demurrer  refolved  the  Plaintiff  might 
have  Judgment  for  the  Mare,  and  teleafe  the  Adion 
for  the  reSdue,  Id,  3P5# 

Trefpafs  againft  two,  one  pleads  fpecially,  the  other 
not  guilty,  and  a  Demurrer  is  joined  upon  the  fpeqidl 
Plea,  and  Judgment  for  the  Plaintiff,  and  a  Writ  of 
Inquiry  of  Damages,  the  Plaintiff  may  take  his  Judg- 
ment for  thefe  Damages,  and  relinquifli  his  Adion,  as 
to  the  Iffue ;  but  let  him  take  care  to  enter  his  Judg- 
ment before  he  lelinquifticth  his  Adion,  RoHs  Abr. 
104. 

See  the  difference  between  Judgments  in  D^bt  and 
Trefpafs,  where  one  joint  Defendant  is  acquitted,  i 
Sound.  217.  In  coiifpiracy  againff  3  if  2  are  acquit- 
ted^ the  Plaintiff  cannot  have  Judgment  againft  tbiP 
tbiid,    I  Samd.i39>^^o.  Aai  A 
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A  Retraxit  cntred  before  Judgment  for  one  of  the 
Defendants  releafeth  afll  the  reft,  but  al^er  Judgment  it 
(hall  extend  only  to  him  for  whom  it  is  entred,    Rolls 

A  Judgment  in  an  Action  of  Detinue  is  given  condi- 
tionally, that  is  to  fay,  That  the  Plaintiff  recover  the 
thing  it  felf,  which  is  detained,  and  Damages,  and  if 
^ny  thing  be  loft,  that  then  he'recover  the  value  of  the 
thing  bft,  Rolls  Mn  loi.  HilL  2X  Car.  B.  JR.  vii. 
Damages  to  the  full  'udlue  of  the  thing  it  Jelf^  and  alfo 
for  the  detaining  ofit^  if  there  he  any  fuch  Damage* 

Though  a  Judgment  be  legally  ligned,  yet  if  it  be 
never  entred  it  is  no  Judgment,  Hill  ^^  Car*  B.  R. 
^For  every  Jt^dgmmt^  rm^  he  matter  of  Record^  hut  he^ 
fore  the  entry  it  is  u&t  foy  the  Jigning  of  the  Judgment  is 
%*t  the  Warrant  of  tU  Mafier  of  the  Office  for  the  Attor- 
ney to  enter  the  Jttdgmtnt  for  his  Client. 

This  Court  will  not  now  fuffer  a  Surety  that  is  bound 
with  one  in  an  Obligation  to  plead  for  the  Principal  to 
in  Adion  brought  upon  this  Obligation,  and  acknow- 
ledge a  Judgment  againft  him,  although  formerly  it 
hith' been  done. 

The  Defendant  hath  all  the  Term  wherein  %  Ver- 
did  was  given  againft  him,  to  fpeak  any  thing  to  ar- 
reft  it,  (if  the  Plaintiff  hath  not  given  his  four  days 
Rule,  and  fign  his  Judgment,  which  if  he  hath,  then 
It  fe  too  late  to  move,  and  the  Defendant  is  put  to  his 
Wtil  of  Error)  for  the  Judgment  is  all  the  Term  wberef- 
in  it  was  given,  in  the  breaft  of  the  Judges,  althougli  it 
be  ciitred  upon  Record,  the  Term  being  but  one  day  in 
L^'WiFafcL  2^  Can  ind  2/^  Car.  B.  R» 

The  Plea  concluded  petit  judicium,  omitting  Dama- 
ges, yet  the  Court  gave  Damages  as  incident,  i  Lev* 
%2Z.  But  k  is  ill  apon  a  Special  Demurrer. 

If  a  Plea  commences  in  Bar,  and  conMudes  in  Abater 
rnent,    the  Judgment  is  final,  ii  J^iZtvid.  2  tev, 

'  ^  vv^^2pi.Mat* 
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2pi.  Matter  of  Abatement  pleaded  in  Bar,  and  Judg- 
ment  in  Chief. 

\  If  Dennurrcr  in  Abatement  be  joyned  in  chief,  Judg- 
ment ought  to  be  in  chief,  3  Lei;.  22,3, 

If  where  a  Defendant  demurs  partly  in  Abatemcntt. 
and  partly  in  Bar,  the  Court  gave  Judgment  in  chief, 
ihid* 

A  j^K^i^wi^wrmay  be  entred  as  to  one  Iflfue,  and.i 
Nolle  frofeqtfi'  rnay  be  entred  as  to  another  IlTuc,  TafcL 
2,^  Car*  B.  R»  This  is  where  there  are  tTvo  or  more  If- 
fttes. 

;  When  ^t  a  Trys^l  the  Defendant  is  called  (  which  is 
ufcd  to  be  done  three  times  diftindly  by  the  Crier  of 
die  Court)  tc^  come  forth,  or  elfe  the  Enqueft  fliairbe 
taken  againft  hin[il>y  default,  and  he  doth  not  appear, 
the  Enqucft  (hall  at  the  Prayer  of  the  Plaintiff  be  a^afd- 
^d  by  the  Court,,  to  be  taken  againft  the  Defendant  by 
default,  that  Is,  he  (hall  not  afterwards  challenge  any 
of  \ht  Jurors,  (that  advantage  and  nothing  elfe  being 
loft  by  him  by  fuch  default  0  but  he  may  give  Evidence 
in  the  Caufe,  upon  the  Tryal,  in  the  fame  manner  as  if 
he  had  appeared* 

li  Judgment  hQ  given  for  more  than  the  Plaintiff  doth 
demand  in  his  Declaration,  this  judgment  is  erroneous » 
but  the  Plaintiff  in  entring  up  of  his  Judgment^  may 
^ter  a  remifit  damfnafox  part,  Fafch.  23  Car.  B.  R, 
For  to  give  one  more  than  is  his  due^  is  as  equal  tnjufiice^ 
as  to  deny  any  one  that  which  is  hij  due  ;  and  it  (hall  be 
frefumed  that  the  Vlainttjf  heft  knows  what  is  his  due, 
and  will  demand  it  to  the  fully  or  if  he  Jlouldnot^ 
yet  it  fufficeth  ,  if  he  will  not  be  content  to  demand 
lefs. 

If  an  Ailion  of  the  Cafe  be  brought  aga:inft  one  for 
Speaking  of  divers  diftlndl  fcandalous  Words  of  ano- 
ther, and  the  Damages  arc  found  in  the  Verdidb  or 
Writ  of  Inquiry  fcveralty'ifor  them,  v/'jo,  Somu,ch  Da- 
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mages  for  fpeaking  of  fuch  of  the  Words,  aiid  fo  much 
Daiuages  for  the  fpeaking  of  fuch  other  of  the  Words, 
there  Judgment  may  be  given  for  fpeaking  of  fuch  of 
the  Words  as  the  Pkintiff  was  darnniticd  by  ,  and  a  f^* 
mifit  dawpna  for  the  other  Words  which  arc  nor  afti- 
enable  y  but  if  the  Damages  be  laid  entire  for  fpeaking 
of  all  the  Words ,  and  fome  of  the  Words  be  not  a<5hw 
enable,  there  the  Judgment  is  erroneous,  for  the  Court 
cannot  apportion  the  Danlages  according  to  thofe Words 
which  were  ad:ionabIe ,  arid  thofe  which  we|^ 
not. 

Judgments  given  in  inferiour  Courts  mufi  be  entred, 
Ideo  confideratum  eff  per  Curiam^  in  Wdrds  at  length, 
and  not  tdeo  confideratum  tfty  as  theufe  is  ih  the  GouitS 
zXTViefifn'mfiery  hi  if  they  do  not  ^ter  theitt  fo  <,  thi^y; 
are  erroneous  there,  though  itte  iibt^  iw  thtCdUlrts 
ztWeftrn'mfter^  Tr.iyCar.B,  R.  F-orinfmot  Couns 
are  tied  {Iri^ly  to  ohjerve  their  aneie^i  ForP^s^  and  nep 
to  vary  from  them  \  for  if  they  pould  Wfef'mittedtc  vd^ 
fj  from  them^  m^a^y  intofi'uenkncki  n^dtild  quickly  faH^ 
lov^  by  the  uvshlfulnefs'  of  the  Clerh:St'othe  great  fr^jU' 
diceof  tbeFeople*  ^     ,/. 

A  Judgment  in  an  inferiour  Gbcitf  wi§^#^ttitei.  Idea 
cone  elf  efifer  Cur,  vi^hercas  it  ought  to  liave  been  con- 
(i$crat.  efi  per  CmdWy  and  for  this  Caufe  ifcvtrfed, 
Rai^  verl.  Atkinfon^  Mich,  lo  Cigr.  2  Regis ,  in 
R  R. 

Where  Adions  are  removed  out  of  inferior  Courts 
into  this  Court ,  the  Mailer  of  the  Office  always  upon 
the  taxing  of  Cofts,  makes  an  allowance  for  the  Char- 
ges in  the  inferior  Court* 

Although  the  Plaintiff  have  figned  his  Judgment 
againft  the  Defendant,  yet  he  may  wave  it  if  he  will, 
and  accept  of  a  Plea  from  the  Defendant,  Trin,  2  5  Car* 
B.  JK..  and  24  Car.  B.  R*  For  thefigning  of  it  doth  nQp 
imah  it  a  Record  of  the  Court  ^  hut  if  it  wert  ^nind  bt 
$<mld  not  wave  it  without  leave  of  the  Courh  A 


Afpccial  Judgment  is  where  one  brings  an  Ac^iou 
for  clivers  things",  as  for  exannple,  A  Man  brings  an  E- 
jeaimefirMAfrotofto  crofto.&c.  and  the  Plaintiffhach 
a  Verdia  upon  the  whole  Dedaration,  and  doth  wave 
fome  one  or  more  of  the  other  things  for  which  the 
A^ion  is  brought  j  in  fuch  cafe  he  mutt  releafe  hts  Da- 
mages  to  all,  and  yet  he  may  have  his  Colts  of  Suit, 
Tm  23  Can  B.  R*  For  the  Cofis  have  no  relatm  to 
the  Damages^  the  Damages  are  given  entirely  by  the  Ju- 
ry, hut  the  Cofis  of  Suit  are  increafed ,  and  pgned 
hy  the  Maficr  of  the  Office  ,  who  can  befi  ludge  of 

If 'a  Vcrdi^  pafs  for  the  Plaintiff,  and  the  Plaintiff 
will  not  enter  his  Judgment  upon  this  Verdid ,  the  De- 
fendant may  by  motion  of  Court  compel  the  Plaintift 
to  enter  it,  and  fo  it  is  of  a  Writ  of  Enquiry  of  Da- 
mages, Trin.  zz  Car.  B.  S.  For  the  Vlaintiff  ought  to 
he  content  with  what  the  Law  gives  htm  V  and  tf  tbt 
Defendant  might  not  corbel  the  Plaintif  to  enter  ity  he 
floouidh  hindred  from  f  leading  it  in  Bar^  to  another  A- 
Uion  brought  againfi  him  for  the  fame  Caufe  as  the  Law 
allows  him  to  do. 

If  the  Clerk  of  this  Court  will  not  appear  to  an  A- 
aion  that  is  brought  here  againft  him  after  a  Copy  of 
the  Bill  filed,  delivered  to  him ,  the  Plaintiff  may,  af^^ 
terhis  Rules  for  pleading  are  out,  enter  Judgment  a- 
gainft  him  by  nihil  dicit  v  by  Woodward,  Clerk  of  the 
Court ;  For  a  Clerk  in  Court  isfuffofedto  be  always  pre^ 
fent  in  Court,  and  therefore  if  he  will  not  affear,  yet  $t 
fiems  it  jhaU  be  all  one  as  if  he  had  appeared  and  refujed 
to  plead,  Inn.  2  i^C^uB.R.  . .  .    i. 

The  Court  will  not  give  a  Judgment,  which  they 
know  would  be  igainft  the  Law,  although  the  Plaintiff 
and  Defendant  do  agree  to  have  fuch  a  Judgment  given, 
7'rin.  23  Car.  B.  R>  For  the  Judges  are  to  do  equal  >- 
ftici  according  to  their  kft  skjll,  and  not  tv  err  wil^ 
■  *  Aa4  *  /*^^/' 
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fully  >    i?w^    againfi    their    knowledge   to    fkafe   the 
parties. 

Judgment  in. a  Real  Ac^lion  reverfcd  quia  fftit  quod 
teneat  tenementa  ,  where  it  ought  to  be  qnod  recuperet 
ierminum  de  Tenementis,    i  Lev.  pp. 

Judgment  ought  not  to  be  given  upon  default  in  Real 
A(5lions,  but  a  Grand  Cap  upon  default  before  Appear- 
ance, and  a  fetit  C^pe  upon  default  after  Apf^arance, 
Ji.  105. 

Where  it  appears  to  the  Court  that  the  Defendant's 
Title  is  not  good,  but  the  Plaintifif  hath  not  fet  forth  a 
good  Title  for  himfelf  in  his  Declaration  ^  the  Court 
fhall  never  give  him  Judgment,  for  it  is  not  fufficient 
for  the  Plaintiff  to  fay,  that  the  Defendant  hath  no  Ti- 
tle, ergo\  have  one,  but  every  Plaintiff  muft  recover  by 
his  own  Strength,  not  the  Defendant's  Wcaknefs. 

In  Ejeftment  if  it  Appears  by  the  Record  of  a  fpeci- 
al  Verdid,  That  the  Plaintiff  had  Priority  of  PofTeffion, 
and  no  Title  was  found  for  thei^efendant ,  the  Plaintiff 
fhall  have  Judgment,  2  Saund,  112. 

If  the  Plaintiff  will  not  bring  his  Voftea  into  the 
Court  according  to  the  Rules  of  the  Court,  that  the 
Defendant  may  have  time  to  fpeak  in  Arreft  of  Judg- 
ment ,  and  the  Defendant  do  make  proof  of  this  to  the 
Court  upon  Oath  •>  the  Court  will  (lay  the  Judgment 
until  the  Plaintiff  fhall  move  for  Judgment,  which  he 
cannot  do  without  bringing  his  Toflea  into  Court,  and 
giving  notice  thereof  to  the  Defendant,  Mick  23  Car. 
jB,R.  Jnd  he  may  thank  himfelf  for  this  Trouble  and 
Delay ^  by  not  bringing  in  his  Pofiea,  as  he  ought  to  have 
done ;  the  ^  like  Law  is  in  Cafe  of  a  Pf^rit  of  En* 
^tiiry^   &c. 

A  Judgment  cannot  be  entred  untiI*four  days  after 
the  Tolled  is  brought  in  and  entred  in  the  Office,  and  a 
Rule  entred  for  the  Defendant  to  fhew  caufe  (if  he  hath 
any^  why  Judgment  fhouW  not  be  entred  agairift  bim, 
^"'^       ■  ■'••■"  that 
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that  the  Defendant  may  have  liberty  to  offer  what  he  can 
find  out  of  the  Record  to  Arreft  the  judgment^  which 
is  counted  a  convenient  time  for  him  to  do  it,  but  after 
that,  if  nothing  be  fpoken  in  the  mean  time  to  Arreft 
the  Judgment,  it  may  be  entred,  Mich.  23  Car*  and 
Fafcb.  2^  Car*  B*  R,For  then  t:fljajlh&  frefumed  be  had 
nothing  to  fay  to  fiop  the  Judgment, 

If  a  Judgment  be  cntred  contrary  to  the  Rule  of 
Court  made  to  ftay  the  entry  ot  it  i  the  Court  upon 
motion  will  vacate  the  Judgmeiat ,  and  punifli  the  Par- 
ty thatentred  it,  Mkb,  22  Car.  B.  R.  for  his  difokdi- 
tnce  to  the  Court* 

Where  a  Verdi ^  is  imperfeCi,  there  can  be  no  Judg, 
mentgiven  upon  it  5  but  the  Court  will  grant  a  new 
Venire' facias  to  fummon  another  Jury  to  try  the  UTue  a- 
gain,  Alicb.  23  Car,  B*  R,  For  the  Parties  fliall  not  be 
compelled  to  go  farther  back  in  their  froceedings  than 
ivhere  the  Error  'Was  made  5  and  that  7vas  by  the  Jury 
'in finding  an  imperfeSl  Verditl, 

If  one  bring  a  Writ  of  Error  to  reverfe  a  Judgment 
given  in  the  Common  Pleas,,  and  do  not  remove  the 
Record  into  this  Court ,  then  the  Plaintiff  giyes  him  a 
Rule  to  certilie  the  Record  within  eight  days,  which  if 
he  doth  not,  a  Nolle  frofequi  may  be  entred  upon  the 
Writ  of  Error,  and  the  Plaintiff  may  fue  out  his  Execu^ 
tion  in  the  Common  Pleas,  and  if  there  be  a  Suferfedeas 
in  the  Sheriffs  Office,  he  may  have  a  Claufe  in  his  Exe- 
cution to  this  effed:,  viz.  Brevi  Domini  Regts  de  Su» 
perfedeas  fuper  Brevi  de-  Errore_  prius  in  contrarium  inde 
dire5i*in  aliquo  non  ohjlante^  Mich.  23  Car.  B.  R.  Be' 
caufe  be  hath  made  no  Froceedings  upon  the  Writ  of 
Error  j  and  fa  it  may  be  accounted  hut  cokurably 
brought* 

,  Where  upon  a  Writ  of  Error,  a  Judgment  given  in 
Cr  B,  for  abating  a  Writ  in  a  real  A^ion,  is  rcvcrfcd  in 
B^R^  The  Queen's  Bench  (hall  picj:.ef  d  upon  the  Origin 

'       '  pal 
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nal  Writ,  and  (hall  give  fuch  Judgment  as  C.  B.  ought 
to  have  given,  if  the  Writ  had  not  been  abated,  2  Saund* 
.256. 

Alfo  where  in  a  Writ  of  Error  to  reverfe  an  Erronc? 
ous  Judgment  given  in  Ireland  ^  ox  Wales  >  the  Gour? 
of  B.  K,  (hall  give  fach  Judgment  as  thc,Cowrts  tber? 
ought  to  have  given,    Z^.  257. 

And  where  Judgment  (hall  be  given,  not^itbft^nd- 
ing  that  the  Jury  have  affefs'd  Coils,  where  they  were 
not  recoverable,  ;W. 

In  a  Judgment  given  for  the  Plaintiff  to  recover  a  Suip 
pf  Money,  the  Sum  muft  not  be  written  in  Figures, 
for  if  it  be  it  is  Error,  but  it  rriuft  be  cxprtffed  in 
^ords  at  length,  Mich.  i:^Car,  B#  K.  For  a  Ju^tmnt 
conftfts  in  Words ^  and  Words  are  made,  of  Letters^  and 
not  of  Figures^  Tvhich  can  ff  ell  nothing  9  and  Figures 
may  eafily  be  altered*- 

If  a  judgment  be  giv^n  upon  aa^  Ifluc  rryed  in  a 
Caufe  wherein  there  is  alfo  matter  of  Law  in  difput^ 
upon  another  IfTue  depending  irj.  that  Caufe  bef«rc  the 
matter  in  Law  be  determined,  yet  the  Judgment  i| 
good,  Hill.  23  Car.  /?.  R*  For  the  Caufe s  have  no  de' 
pending  one  upon  the  other* 

Wi^re  a  Writ  of  Error  is  brought  returnable  in  Par- 
liament upon  a  Judgment  given  in  this  Court,  and  the 
Judgment  is  affirmed  or  reverft  inPar]iament,there  comes 
an  Order  from  the  Houfe  of  Lords  diredied  to  this 
Court,  fignifying  cither  the  affirmation  or  revcrfal  of 
xht  Judgment,  which  Affirmation  or  Rcverfal  iscntred 
upon  the  Record,  from  whence  the  Writ  of  Error  was 
tranfcribed,  fo  that  this  Court  may  )  if  affirmed,  a- 
ward  Execution  thereupon  >  if  reverif,  award  a  Writ 
of  Scire  facias  for  refiitution  thereupon,  Hill.  13  Carf 
B.  R.  For  Execution  ought  always  to  ijfue  out  of  thif 
Court  where  the  Judgment  was  given  after  the  affirmr 
ing  thereof^  and  the  fVrit  of  Error  pss  only  to  try  whe- 
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tber  the  Judgment  was  good  y  and  not  to  alter  the  'ivay 
irttakirfg  cut  of  Execution. 

If  a  Prifoncr  which  is  indided  for  Felony  j  will  not 
plead  to  the  IndtSiwenr^  he  is  by  the  Law  to  be  prclTcd 
to  Death  5  but  if  a  Prifontr  /W;<^e^  for  Treafon  ,  will, 
not  plead  at  all  to  the  IndtBment^  or  anfwers  imperti- 
nently, and  not  to  the  purpoic,  Judgment  (hall  be  giten 
againlVhirtiv  as  if  he  were  found  Ouflty;^P«si/i:.  23  Car, 
B\  R.  by  Koll  juftice^  in  Sir  John  Stetp^Psdic  as  !  re- 
mennbcr.  Qtt.  differentiam.  It  feefns  to  k  in  refpeB  ^f. 
the  heineufnefs  of  the  Treafon  ah^^vf  F€lo7iy,  ■ ' 

See  Judgment  in  7ftififm  for  Clipping  and  Coyning, 
2  Le^i/,  98* 

If  a  Voftea  is  returnable  in  Court  the  laft  day  of  the 
Ttirtti,  although  the  Defendant  Cannot  have  four  days 
liberty  to  fpeak  in  Arrelt  of  Judgment ,  yet  by  the 
coUr(e6f  the  Court,  Judgment  tuay  be  given  in  the 
^aufe  the  fame  Term,  unlefs  the  Defendant  do  move 
fhe  Gourt  the  fadnc  day  it  was  returnable  in  Arreft  of 
Judgment,  VafcL  24  Car*  B.  K, 

Fide  2  Saund.  253.2  54.  Where  thou^gh  the  FerdiB 
paffed  for  the  one  Party,  Judgment  was  given  at  the 
Prayer  of  the  other  Party. 

Where  Judgnnent  was  iign'd upon  a  dilatory  Rejoyn- 
cr>   X  Saund^^i^. 

If  a  Judgment  be  but  feven  years  old ,  the  Party 
inay,  by  the  courfc  of  the  Court,  hzvc  z  Scire  facsas  to 
Revive  it  without  moving  of  the  Court  for  it,  and  if  the 
Judgment  be  undejf  ten  yiears  old,  the  Party  may  move 
for  a  Scire  facias  to  revive  it  at  the  tide  Bar  ;  but  if  tt 
be  ten  years  old ,  or  more,  a  Scire  facias  to  tcvivc  it^ 
muft  be  moved  for  in  Court,  PafcL  24  Car^ 
B.  R. 

One  may  fpeak  In  Arreft  of  J^idgment  given  upon  a 
nihil  dicit  at  any  time  during  the  fame  Term  that  the 
Tudgcnentwas  obtained  before  ExeCacion  taken  out^  if 


in  Debt,  or  thei  filing  of  the  Writ  of  Enquiry  in  Gafe, 
Tafch.  l^Car,  B»  R,For  the  Defendant  is  more  favcarr^^ 
edin  a  Judgment  given  againfi  him  upon  a  nihil  .di<;it, 
thann>here  a  Judgment  is  given  againfi  hifn  upon  aVef'A 
dicl^  hecaufetn  the  former  Cafe,  he  makes  no  defence  ^'iut^ 
in  the  latter  Cafe  it  is  intended  he  hath  made  bis  f^Ui  dm. 
f^nce^  •;  .; 

,  Where  one  entire  Judgnnent  is  given  againft  two  fe- 
vetal  PcrfonSa  and  one  of  them  is  an  Infant,  the<  whole. 
Judgment  is  void,  vmlefe  the  Infant  be  igt^oint  ]S^.eci)(9r: 
with  the  other  Party,  Trin*  2^Car*B^  R.  Fdr  it  being, 
void  Jo  tie  infant  :y  and  being  an  entire  judgment  which 
cannot  be  divided^  it  mufi  neceffarily  be  void  as  to  ths: 
other^  and f ovoid. m  tOto. 

U  a  perenriptoyy  Rule  be  given  for  the  Defendant  Co* 
plead  at  a  certain  day  In  a  civil  Caufe,  if  he  do  not. 
plead  accof diogly,  the  Plaintiff  fnay  enter  JudgmQijt, 
againft  &im,  without  moving,  of  the  Court  5  but.  if  it 
be  an  Indidiiierit J  Information,  &c*  in  th^  Crowa 
Office,  there  Judgment  cannot  be  .entrcd  without  a 
motion  io  Courtfoi  a  jperemptory  Rtale,  Irin.  24  Car* 
B»  R*  ■ 

If  the  Plaintiff  do  demur  to  the  Defendant's, Pleai 
aad  the  Defendant  do  joyn  in  the  Demurrer ,  If  the 
plaintiff  will  not  maintain  the  Demurrer,  Judgment 
ihall  be  given  againft  him,  Trin,  2'^  Car.  B.  R»^  For 
thereby  it  is  imply ed  that  he  corffeffetb  the  Vefepdant^s 
Tha  to  he  goo4i  0nd  confequently  that  he  h0th  np  faufe 
of  Demurrer  thereunto* 

Some  things  which  a  Judge  of  this  Court,  doth  ad 
as  in  his  Chamber ,  as  a  Judge^.pf  this  Court,  are  ac- 
counted as  (^one  in  Court,  Triw.  ?4  Qr.  B»  R*  For  it 
is  in  order  to  the  Troceedings  in  Court. 

Where  a  Judgment  is  intire  it  cannot  be  rever(cd  in 
part,  andftand  good  as  to  aiiother  partv  but  if  itb^ 
poj  ^9  ci;itirje ,  Judgi^eiiit  it  ii)ay,  Trifji,  24  Car,  B.  B;. 

For 
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For  an  entire  [judgment  cannot  he  divided  to  mak^ 
one  fart  of  it  goody  and  another  fart  of  it  to  be  er- 
roneous. 

But  in  an  Aftion  where  Damages  are  to  be  recovered., 
if  the  Declaration  be  good  in  part,  and  infufficient  in 
part^  and  the  Defendant  demurs  upon  the  entire  Decla- 
ration, the  Plaintiff  (hall  have  his  Judgment  for  that 
which  is  well  laid,  and  (hall  be  bar'd  for  the  rciidue^ 
2  Saunders  379,  3S0.  Vid.  i  Saund.  285.  28d;  Vid. 
Vofiea, 

Jf  an  Avowry  be  infufficient,  and  the  Jury  find  a- 
gainft  the  Avowant,  Judgment  (hall  not  be  reverfed  for 
Error  in  the  Plea  in  Bar,  or  other  fubfequent  Proceed- 
ings, 2  Saund.  ^i  p. 

If  a  Man  bring  an  Ad^ion  of  Debt  againfl  two  Exe- 
cutors, and  they  plead  they  have  not  Affcts,  and  there-, 
upon  Iflbe  is  Joyned,  and  it  is  found  that  one  of  the 
Executors  had  AfTets  at  the  time  of  the  Adion  brought, 
but  that  the  other  Executor  had  not  Affcts,  the  Plain- 
tiff (hall  have  Judgment  to  recover  the  Debt  againft  that 
Executor  who  was  found  to  hzMt  Ajjets ,  and  a  nil  ca- 
put per  hillam  (hall  be  entrcd  iagainft  the  Plaintiff,  as 
^to  the  other  Executor  who  was  found  to  have  no  Affets, 
iMicb,  2^  Car*  B*  R,  For  the  foffejjion  that  one  Executor 
bath  of  the Tefiators  Goods ^  is:notthefoj]e(jion  of  the 
other  Executor^  and  fo  one  may  have  AjJ'ets^  and  the  0- 
ithernoty  Vid.  i  Saiind.  2i5, 217. 
-\  Upon  Kiens  en  lour  mains  pleaded  generally  by  Ex- 
ecutors, to  an  A6tion  of  Debt  upon  Bond,  the  Plain- 
tiff may  have  his  Judgment  prefeiitly  to  be  executed 
when  Affets  (hall  happen,  iSaund*  226,  And  in  this 
Cafe  a  Mtfertcordia  was  entred  againft  the  Executors 
for  their  delay,  bccau(e  it  was  not  entrcd  on  Record, 
efuod  venerunt  frimo  die^  ld*22']*  Vid*  Fofiea  (ot 
the  Judgments 

Where 
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where  a  Vcrdid  is  found  againft  the  Defendant  up- 
on plene  adminijtravit^  that  he  he  hath  AfTets  fufficient 
to  fatisfy  the  Debt  ^  the  Judgment  upon  this  VerdiU 
murt  be  entred  de  bonis  tefiatoris  fi  tantum  in  manibus 
fuis  habeat  adtninif^rand,  (^  fi  tmtum  in  manibm  [uis 
non  habeat  tunc  dampna  de  bonis  fropriis  defendentif^  as 
it  is  in  all  other  Cafes  againft  Executors  h  but  upon 
making  out  a  Fieri  facias  de  bonis  tefiatoris  upon  this 
Judgment,  and  carrying  of  it  to  the  Sheriff,  and  ihew- 
ingof  him  the  FoJIrea  where  the  Affets  are  founds  he 
will  return  a  Devafiavit  of  courfc,  and  upon  that  re- 
turn the  Plaintiff  may  have  a  Fieri  facias  de  bonis  frO" 
priis  of  the  Executor,  and  upon  anuEa  bona  returned, 
then  he  may  have  a  Ca.  fa,  againft  his  Body  for  the 
whole  Debt  and  Damages. 

Debt  ('upon  Allegation  of  a  Devaf^avit  by  an  Exe* 
cutorj  after  a  Judgment  obtain'd  againft  the  faid  Exe- 
cutor,  Et  Judic,  fro  quer.  I  Saund,  2i^>217. 

If  the  Defendant  plead  we  «w^«e/ Executor,  and  it  be 
found  againft  him,  yet  Judgment  ftiall  be  <Je  btmis  Te- 
ftator,  fi^  &c.  before  he  ftiall  be  charged  de  bonis  fro" 
frits y  I  Saund.  2 ly,  Fi^»  E«»J.  307,  3o8» 
.  Where  a  Covenant  is  broken  by  the  Executor,  yet 
the  Judgment  againft- him  muft  ht  die  bonis  tefiatoris  ft 
tantumy  &c.  1  Saund,  112.  but  not  if  they  are  not 
nam'd  Executors,  ibid. 

Upon  flem  adminilira'vii  pleaded  ,  the  Plaintiff 
coihes  and  fays,  Et  frad,  quer.  ex  quo  frad.  def.  fer 
f taciturn  ftmm  fr ad,  non  dedicit  quin  fcriftum  frad, 
modo  hie  in  Cur.  frolatum  fit  fa^um  fr^d^M.  tefiatoris 
nee  €j[uin  debitum  frad,  in  eodem  fcripto  ffecificat*fit  xft' 
rum  &  jufium  debitum  adhuc  infolut,  &  minime  fatis- 
faB.  feu  aliter  exonerat,  ac  fro  eo  quod  idem  quer,  non 
foteft  dedicere  quin  frad,  def.  non  babet  nee  die  intfetra' 
tionis  Brevis  original,  iffius  quer.  nee  unquam  foftea 
hticufq't  habuit  aliqua  bona  feu  cat  alia  qua  fuer,  frad, 

M,  tefia- 
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M.  teftatoris  tewpore  mortis  fu£  in  manihus  fuis  admin;- 
firand*  pet*  judiciutn  de  debito  fito  pr^d,  per  ipfum  fupc 
rws  petit,  de  bonis  ^  cat allis  quxfuer,  prad.  M*  te/h» 
torts  tempore  mortis  fua.  Et  qu^e  ad  manus  pr<ed,  def, 
in  future  devenirent  adminifirand.  &c.  and  upon  this 
Prayer,  Judgment  is  entrcd,  and  a  Writ  of  Error 
brought  into  the  Queen's  Bench,  and  there  Judgment 
affirmed,  and  from  thence  brought  into  the  Parliament, 
and  Judgment  was  alfo  affirmed,Mi(ri&.22Cj^r.  2  Saund* 
Spart  21(5,  217,  &c,  225,  217. 

If  in  Debt  by  Bill  upon  3  Bonds,  it  appears  that 
one  of  them  is  not  forfeited,  yet  the  Plaintiff  (liall  have 
Judgment  for  the  other  2  Bonds,  i  Saund.  1S6, 

And  if  Debt  be  brought  againft  Executors  upon  a 
Bond,  and  a  fimple  Contrad  together,  and  they  demur 
upon  the  whole  Declaration,  the  Plaintiff  (h^ll  recover 
his  Debt  upon  the  Bond,  and  (hall  be  barred  for  the  o- 
ther.  ibid. 

Alfo  where  in  Debt  upon  the  Statute  of  Ufury  for 
2  feveral  lo  /.  the  Plaintiff  declared  infufficiently  for 
one  of  them,  the  Plaintiff  after  Verdi6t  or  Demurrer, 
(hall  recover  the  20  /.  for  which  he  had  well  declared, 
and  (hall  be  barr'd  for  the  other,     ibid. 

If  there  be  3  Replications,  and  one  of  them  fuper- 
fluous,  yet  the  Plaintiff  may  have  his  Judgment  upon 
the  two  others ,  which  are  fufficient ,  l  Saunders 
338. 

Where  in  pleading  an  Award,  all  that  which  is  to  be 
performed  on  one  part  is  omitted,  the  Plaintiff  (hall  not 
have  Judgment  for  the  Non-performance  of  the  Award. 
Idem  317. 

If  the  Defendant  gives  a  Judgment  With  ftay  of  Ex- 
ecution till  a  certain  day,  the  Plaintiff  maynotwith- 
ftanding  fuch  flay  of  Executipn,  fue  forth  a  Capias^  or 
Fi,fa,  into  the  County  where  the  Adion  is  laid,  re- 
turnable before  that  day^  to  enable  hfm  at  that  day  to 

take 
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take  a  Tejlatum  againft  the  Defendant ,  but  he  fliall  not 
in  that  Cafe  fueout  a  Capias  to  warrant  a  Scire  facias  a- 
gainftthe  Bail,  unlcfe  by  fpecial  Agreement,  becaufe  it 
is  to  the  prejudice  .of  a  third  Pcrfon,  and  the  Capias  ad 
fatisfacienjumy  in  that  Cafe  ought  to  be  delivered  to 
the  Sheriff  four  days  before  the  return  be  paft,  and  after 
the  return  thereof  to  be  filed.     Per  Magijirum  Livefajy 
&aliof^  &CC.  Pajch»  21  Car.  2^  Regis* 
,  If  in  an  A6tio«  of  Trefpafs  and  Ejednaent  brought 
to  try  the  Title  of  t1ie  Land,  the  Owner  of  the  Land}-^ 
whofe  Title  is  tonctcrned ,  will  not  (ave  the  Party  that  is 
made  Ejedbr  harmlcfs  from  all  prejudice  that  may  be- 
fall him  by  r^afon  of  the  Suit;  he  may  confefs  Judg- 
nsent  unto  the  Plaintiff,  for  the  Land  in  quclHon,  Mich* 
1^50.  B.  5»  71?  avoid  farther  trouble  and  charge  by  rea' 
fon  of  the  Suit  which  concerns  him'not^  either  in  gain  or 
lofs  \  but  if  the  Owner  of  the  Land  will fave  him  harm* 
lefsy  the  Court  will  not  fuffer  him  to  confefs  a  Judg* 
went. 

The  Court  will  not  fuffer  the  Plaintiff  in  an  Ejed- 
ment,  nor  the  Sheriff  where  he  is  Plaintiffs  in  an  A<fli- 
on  upon  a  Bail-Bond  to  releafe  the  Adion,  they  being 
fuch  Perfons  as  the  Court  takes  notice'of  to  be  but  in 
the  nature  of  Truftees  for  other  Perfons,  and  are  anfwc- 
rable  to,  and  puniQiable  by  the  Court. 

If  a  Judgment  given  in  an  inferior  Court  be.  not  ac- 
cording to  the  ancient  Form  of  Judgments  given  there, 
which  Is  mod  agreeable  to  Law,  fuch  Judgment  is  cr- 
roneouS)  and  this  Court  will  reverfe  it  upon  a  Writ  of 
Error  brought,  Pafch.  1^50.  24.  Maii,  B*  S.  For  in- 
ferior Courts  mufi  obferve  thetr  ancient  For.ms  fo  far  as 
they  are  agreeable  to  Law. 

It  is  dangerous  to  take  a  Judgment  acknowledged  in 
the  Vacation,  as  of  a  preceeding  Term;    but  if  «^y 
fuch  Judgment  be  taken ,  the  Warrant  of  Attorny  to 
cotifefs  the  fame  mud  bear  date  before^  or  in  the  Teifcn 

whereof 


whereof  it  is  confefl; ;  but  the  fafcft  way  is  to  make  it  * 
Judgment  6i  the  fubfequent  Term,  M,  l6^p,  B,  S' 
Tet  tt  is  common  VraBice  to  do  it. 

By  the  Statute  of  Frauds  and  Perjuriesy  no  Lands 
are  bound  but  from  the  very  day  whereupon  the 
Judgment  is  figned  by  the  Judge  or  Mafter  of  the 
Office,  which  they  take  care  to  do  upon  the  fign- 
ing  of  every  Judgment  for  Debt  or  Damages  j  And 
if  an  Elegit  be  fued  out  upon  this  Judgment,  your 
Elegit  muft  be  as  it  was  before  this  Statute,  'viz,* 
That  the  Sheriff  deliver  a  moiety  of  all  the  Lands 
that  the  Defendant  had  die  Mercur,  forthepurpofe, 
frox.fofi  quinden,  Vafcha  cjuo  die  judicium  frad.  red* 
dit.  fuity  as  the  Record  of  the  Judgment  is ,  for 
there  can  be  no  Judgment  but  in  Terra-time,  and 
as  to  the  Entry  of  the  Judgment,  the  Statute  makes 
no  alteration  >  but  when  an  Ejedment  is  brought  - 
upon  this  Elegit,  executed  and  returned,  and  en* 
tred  or  filed,  for  the  recovery  of  Poffeffion  of  the 
Lands  extended  upon  this  Elegit  >  then  at  theTry- 
al  you  muft  give  in  Evidence  a  Copy  of  the  Judg- 
ment whereupon  the  Elegit  ilTued  out  with  the  day 
and  year  when  figned,  and  from  thence  ,  and  not 
the  day  mentioned  in  the  Writ  to  b$  the  day  whea 
the  Judgment  was  obtained,  doth  the  Plaintiff's 
Title  begin* 

If  a  Warrant  of  Attorny  to  confefs  Judgment  be 
made  without  mention  of  any  Term  when  the 
Judgment  (hould  be ,  it  (hall  be  intended  the 
next  Term  after  the  date  of  it ,  HilL  i6  Can  2  R^ 
inB,R, 

If  one  take  a  Judgment  which  is  entred  he  can- 
not confent  to  vacate  it,  becaule  it  is  a  Record, 
Mich.,  1649^  Bi  R.  But  he  may  acknowledge  fa- 
tisfaBion  upon  Record  ,  and  fo  maJ^  the  Judgment 
fmtlefs, 

Bb  If 
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If  the  Defendant  in  an  EjeBione  firm^^  will  not 
plead  according  to  the  Rules  of  the  Court »  there 
inuft  be  Affidavit  made  of  a  fufficient  ferving  of 
the  Declaration,  and  thenCounfel  muft  move  up- 
on that  Ejedment,  to  have  Judgment  againft  their 
own  cafual  Ejedor ,  which  the  Court  will  grant  if 
the  Affidavit  is  fuffixient,  and  make  a  Rule,  that 
unlefsthe  Tenant  in  pofleffion  will  appear  and  be- 
come C)efendant  within  fuch  time  as  the  Couit 
will  think  fit ,  that  Judgment  be  entred  againft 
the  cafual  Ejedor. 

Nota^  The  Declaration  in'EjecSfcment  ought  to  be 
delivered  before  the  Effoin-day  of  the  preceding 
Term,  and  not  on  a  Sunday. 

Nota^  Alfo  that  you  muft  move  the  next  Term 
after  your  Declaration  delivered ,  otherwife  the 
Court  will  put  you  to  deliver  your  Declaration  de 
mvo^  and  the  firft  delivery  fhall  be  void,  Hilh  22 
Cau   2  Keg.  in  B.  R, 

A  Judgment  was  reverfed  for  thele  Errors,  Be- 
caufe  the  time  when  the  Judgment  given  was  in 
Figures^  a.  Becaufa  the  Sum  recovered  was  ex- 
preflfed  in  Figures.  3.  The  Fenire  facias  was  with 
an  &c.  And  4.  The  Caufe  of  Adion  did  not  ap- 
pear by  the  Record  to  be  within  the  Jurifdidion 
of  the  Court  where  the  Judgment  was  given,  i<^5p. 
Hill,  B.  S»  This  was  a  Judgment  given  in  an  inferior 
Court-,  and  all  thefe  Exceptions  were  [aid  to  he  good  Ex^ 
ceptions^  and  each  of  thefe  is  fufficient  to  reverfs  a  Judg" 
went. 

Where  Judgment  was  reverfed  for  Error  in  the 
Venire  facias^  2  Saund,  3^3. 

A  judgment  was  reverled  becaufe  it  was  entred 

thus,  Ideo  confiderat*  eft  ad  eandcm  Cur*   whereas  it 

ought  to  be  pr  eandem  Cur.  HtU,  16^9.  30  Jan.  and 

'  I  Ffh,  For  it  might  be  confidered  at  tbeCmrt  which  may 

be 
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he  meant  only  the  place  where  the  Qoure  is  heldy  and  yet 
not  be  the  AB  of  the  Courts  viz.  of  the  Judges  of  the 
Court. 

Where,  and  in  what  Courts  the  Entries  of  the 
Judgments  are  Idfo  conjideratum  efi  generally  witht 
out  faying  per  Cur,  and  where  ,  and  in  what  pr 
Cur^   I  Saund*  74* 
After  an  iffue  is  joyned  to  be  tryed  by  the  Plain- 
^  iiff  and  the  Defendant  -,  the  Plaintiff  may  if  he 
will  without  going  to  a  Tryal>  accept  of  a  Judg- 
ment from  the  Defendant  without  any  Verdidt  in 
the  Gale,  which  Judgment  mufl  be  by  r'eUtia  'veri- 
ficatione  cognovit  ABionem,  Pafc.  1^50.  B.S.  21  Mail. 
For  the  Defendant  is  not  prejudiced  by  tt^  if  he  will  ac- 
knowledge the  Judgment i  and  the  Plaintiff  could  have 
recovered  no  more  if  he  had  had  a  VerdiB\  and  he  may 
ivave  his  Cofis  if  he  flea fe  ;  but  if  after  Iffue  joyned  and 
entred  upon  Record^  the  Defendant  will  after  notice  of  the 
Tryaly  bring  the  Ijjue  Roll  into  Court ,  and  pray  that  he 
may  enter  a  relida  verificatione  thereupon^  this  Court 
will  not  do  it^  unlefs  the  ?  taint  iff  ^s  Attorny  will  confent 
to  ity  and  there  may  be  very  good  reafen  for  it^  becaufe 
the  Defendant  knowing  thdt  the  Tlaintiff  mil  recover  a- 
gainft  him  if  it  be  but  an  ASlion  of  Trefpafs^  or  on  the 
Cafey  Sec.  may  updn  a  relidla  verificatione  bring  a 
Writ  of  Error  without  putting  in  of  iail ;  but  after  a 
VerdiB  the  Defendant  cannot  in  any  Cafe  bring  a  Writ 
of  Error  without  putting  in  of  BaiL 

If  any  thing  be  entred  in  a  Judgment,  which  is 
not  mentioned  in  the  Plaintiff 's  Declaration,  upon 
which  the  Judgment  is  given,  the  Judgment  is  not 
good,  ?afc,i6^Q,  B.S,  Becaufe  it  is  in  part  given 
for  that  which  the  Tlaimiff  fued  not  for ^  and  fo  the  Court 
had  m  comfance  of  it, 

Bb2  Ic 
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It  is  the  iigning  of  the  Judgment,  and  taxing  cf 
the  Cofts  by  the  Judge  or  Secondary  that  makes 
the  Judgment,  2  JuUi  1^50.  Trin.  B.  S.  Becaufe  the 
Cofls  are  to  he  mentioned  in  the  Judgment, 

A  Rule  of  Court  was  made  upon  a  motion  at  the 
Bar,  that  the  Secundary  fliould  enter  a  Judgment 
in  a  Caule  wherein  a  Tryal  was  to  be  had ,  as  a 
Judgment  of  the  Term  next  preceding  the  Term 
wherein  the  Tryal  was  to  be,  and  that  the  Secon- 
dary (hould  exprefs  in  the  Rule,  that  the  Rule  was 
made  by  the  conlent  of  the  Plaintiff,  and  of  the 
Defendant  in  the  Caule,  2  Julii  i6%o,  B,S,  For 
confenfiis  tollit  errorem  ;  For  other'ivife  the  Court 
would  net  ha've  made  fuch  a  Rule  to  antedate  a  Judg' 
ment^  and  there  was  other  fpecial  reafon  as  Irermmher 
for  the  doing  of  it ,  befides  the  confent  of  the  Tar' 
ties* 

The  courfe  for  one  to  acknowledge  a  Judgment, 
is  for  him  that  doth  acknowledge  it,  to  give  a  ge- 
neral Warrant  of  Attorny  to  any  Attorny,  orfome 
particular  Attorny  of  that  Court  where  the  Judg- 
ment is  to  be  acknowledged  to  appear  for  him  ac 
his  Suit,  who  is  to  have  the  Judgment  acknow- 
ledged unto  him,  and  to  file  a  common  Bail ,  and 
receive  a  Declaration  trom  him,  and  to  plead  'Non 
fum  informatHfy  or  by  cognovit  a5lionem^  or  to  let  it 
pafi  by  nihil  dicit ,  and  thereupon  Judgment  is  en- 
tred  of  courle  for  want  of  a  Plea  ,  14  N<nf,  i6f^o^ 
B,  S,  Non  film  informatus ,  is  as  ntnch  as  to 
fay,  that  he  is  not  enformed  by  his  Client  what  to  flead 
for  hifn. 

A  Judgment  upon  a  nihil  dicit  in  Cafe  or  Tref- 
pals,  or  Covenant^  &c*  is  not  a  pcrkd:  Judgment y 
until  the  Writ  of  Enquiry  ot  Damages  taken  out 
upon  this  Judgment  be  executed ;  but  in  Debt  it  is 
a  perfeft  Judgment  as  foon  as  figaed  ,  and  there 

needs 
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needs  nb  Writ  of  Enquiry,  i6  Nov.  1650.  B.  S*  Fo^ 
the  Damages  are  to  be  exprejjedin  the  yudgment^which 
cannot  be  known  ivhat  they  are ,  until  the  Jury  emfan- 
mlled  by  the  Sherijf  to  encfttire  of  the  Damages  have 
found  thdmy  becauje  the  Damages  vfere  never  enquired 
of  hy  the  Jury  that  Jhould  have  trysd  the  Caufcy  if  it 
had  come  to  a  Tryal  upon  a  Tlea^  and  an  IjJ'ue 
joynedy  but  the  Debt  is  certain^  and  af fears  in  the 
Declaration, 

When  a  fpecial  Plea  is  pleaded,  and  a  Paper- 
Book  made  up,  if  the  Defendant's  Attorny  doth 
not  return  it  to  the  Plaintiff's  Attorny  within  four 
days  after  he  receives  it,  together  with  his  Hand 
to  the  joyning  of  the  Iflue,  and  the  Money  for  the 
entring  of  thelffue on  his  partj  Judgment  may  be 
entred  againft  him  by  the  Plaintiff's  Attorny  by  de- 
fault, <$  Ff^.  1650.  B,S, 

A  fpecial  Plea  delivered  to  the  Plaintiff's  Attor- 
ny,  or  put  into  the  Office  without  a  CounfellorU 
Hand  to  it,  is  no  Plea ,  and  the  Plaintiff  may ,  if 
his  Rules  are  out,  and  no  other  Plea  pleaded  >  fign 
his  Judgment. 

By  Roll  Chief  Juftice  ,  in  an  Adion  of  Trefpafs 
brought  quare  vi  ^  armls  ,  a  Capiatur  ought  to  be 
entred  upon  the  Judgment  where  the  Judgment  is 
had  before  the  Ad:  of  Oblivion  was  made  y  but  if 
Judgment  be  to  be  given  in  an  Adion  brought  for 
a  Trefpafs  done  before  the  Ad  of  Oblivion  was 
made,  and  which  i?  pardoned  by  the  A6b  a  pardd- 
natur  ought  to  be  entred  upon  the  Judgment,  and 
then  the  Judgment  muft  be  thus ,  Et  nichtl  de  Fine 
^uia  fardonatur^  1 6  5 1 .  B.  6\ 

By  Glyn  Chief  Juftice,  Fafc,  i65<5*  Ic  is  againfi: 
the  Courfe  of  the  Court  to  vacate  a  Judgment  ,  or 
%Q  move  for  ?n  Attachment  the  laft  day  of  the 
Term. 

B  b  5  One 
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One  may  fpeak  in  Arreft  of  Judgment  given 
upon  a  nihil  dicit^  after  the  Writ  of  Enquiry  of 
Damages  is  executed  upon  that  Judgment  at  any 
time  before  the  Rules  are  out,  and  the  Writ  and 
Return  filed,  Mic.  22  Cau  B,  R,  For  till  the  Writ  h 
returned  the  Judgment  cannot  he  ferfeSed, 

How  Judgments  may  be  given  upon  cafting 
Eflbins.  *vide  i  Lut,  853,  849,  8dij  8^3.  (*^c. 

Several  forms  of  Judgments  given  at  the  Affizes 
in  Quare  Impedit  Idc  ^o^^ 

The  like  where  in  Replevin  partis  found  on  verdidl 
or  adjudged  on  Demurer  for  the  Plaintiff  and  part 
for  the  Defendant  2  Lut,  11^3  to  1199.  See  the 
iMes  to  Kehles  Reports* 

%nm\u  vide  gtto^np  and  ©uatWaa^ 

ALL  Gifts,  Grants  or  Dded  made  by  an 
Infant  which  do  not  take  effed:  by  deli- 
very  of  his  Hand,  are  void  ;  but  fuch  Gifts,  Grants 
or  Deeds  made  by  an  Infant  by  matter  in  DcQd 
or  Writing  which  take  effeft  by  delivery  of  his 
own  Hand,  are  voidable  by  himfelf  and  his  Heirs, 
and  thofe  which  (hall  have  his  Eftate,  FerL  tit. 
Grants. 

If  an  Infant  deliver  Mony  with  his  own  Hand, 
it  is  but  voidable,  an  d  to  be  recovered  by  A^icn 
of  Account,  Hohjy. 

4.n  Infant  may  iue  by  Guardian  or  Frocbein  Amicj 
but  muft  defend  by  Guardian  only,  and  not  by 
Attorny,  where  it  is  in  his  own  Right,  3  Saunders 
ai2,  213.  But  where  he  is  joyned  Executor,  with 
others,  they  may  make  an  Attorny  for  him. 
Ibid,  See  after. 
'    Where  the  Xaw  gives  an  Infant  power  to  levy 

a  Fine 
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a  Fine,  it  alfb  gives  him  power  to  declare  the 
Ufesoficby  Deed,  Hob.  224. 

At  what  time  an  Infant  may  purfue  his  Ad  ion, 
after  the  years  limited  by  che  Statute,  21  Jac^  cap 
1 6*  are  elapied,  2  SauncL  121. 

The  Age  for  a  Man  to  marry  is  14,  and  for  a 
Woman  12,  Boh,  225. 

An  Infant  of  17  ftiall  take  out  Adminiftration, 
or  prove  the  Will  in  his  own  Right,  for  then  the 
power  of  Adminiltrator  or  Executor  durante  mi- 
nori  etate  cealeth,  Vaugh.  P3. 

Where  an  Infant  Executor  releafeth  without 
receiving  fa cisfad ion  it  is  no  Bar,  for  if  it  (hould, 
it  would  amount  unto  a  Devafiavit^  and  charge  his 
own  goods,  which  the  Law  will  not  fufFer  •>  and 
alfo  in  doing  of  this  (  which  is  a  Ton  )he  hath  noc 
performed  his  Duty ;  biit  whatever  A<5t  he  doth 
which  was  his  Duty  to  do,  (hall  bind  him,  as  giving 
a  Releafe  upon  receiving  the  whole  Mony,  pay- 
ment of  juft  Debts,  &c.  5  kep  27. 

An  Infant  Copy  holder  makes  a  Leale,  rendring 
Rent  (  which  i^  but  voidable,  if  there  be  no  ren- 
dring Rent,  its  abfolutely  void  )  and  at  his  full 
Age  accepts  the  Rent  >  this  was  held  a  good  Leale, 
although  he  pleaded,  it  to  be  a  Forfeiture  of  his 
Eftate,  Latch,  1^9. 

An  Infant  (hall  not  have  any  benefit  of  his 
Non-age  where  he  claims  as  a  Parchafer,  the  Law 
protcding  Infants  only  in  Cafes  of  Difcents,  Carter 
87,  88. 

A  Recovery  was  fuffered  by  an  Inhnt^  by  vir- 
tue of  a  Privy  Seal  for  that  purpofe  directed  to  the 
Lord  Chief  Juftice,  Hob^  1^6, 

An  'Infant  ought  not  to  appear  to  an  Adion 
brought  againit  him  by  his  Attorny ;  but  he  rauft 
appear  by  his  Guardian,  Pafc.  24,  Car.  B,  R,  For  be 

.  B  b  4  ;  camof. 
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cannot  make  an  Attprny^  and  the  Guardian  is  ajjignsd 

\     {ht4t  vpith  the  confent  of  the  Infant)  by  the  Court  ^  Trin. 

^^    25  Car.   B.  R.  Yet  if  the  Infant  wiU  mt  confent  to  it ^ 

^  the  Cmrt  may  ajfign  a  Guardian^  or  elfe  it  'would  be  a 

great  prejudice  in  delaying  of  Jujiice, 

If  an  Infant  declare  by  Guardian,  or  Trochein 
amy^  the  Defendant  is  not  compellable  to  plead 
iincil  the  Plaintiff  (hews  a  Rule  of  Court  for  his 
admittance.  Ver  Magifirum  Livefay^  C^  alioi^  &c. 
Tafc,  21  Car»  2.  Reg* 

An  Adion  of  Debt  or  Cafe  doth  lie  againft 
an  Infant  upon  his  promife  to  pay  for  NefcciTaries, 
as  Meat  and  Drink,  Lodging  and  Apparel;  but 
if  the  Infant  and  the  Party  from  whom  he  had 
thefe  Neceffariesj  do  come  to  an  account^  and  re- 
duce that  which  the  Infant  is  endebted  for  them, 
to  a  certain  Sum  of  Mony,  and  upon  this  account 
the  Party  brings  an  Adion  againft  the  Infant,  for 
the  Mony  ftated  to  be  due  by  the  account ;  this 
Adion  will  not  He  againft  the  Infant,  Trin,  24  Car. 
B»  R4  For  the  account  upon  which  the  A5iion  is  ground' 
ed^  is  void  \  for  an  Infant  can  agree  to  no  fuch  account  \ 
for  the  Law  doth  not  account  him  4  Verfon  able  to  ft  ate 
an  Account^  See  after  upon  afingle  BiU. 

An  Infant  makes  his  Will  and  figns  and  feals  it 
.  in  the  prefence  of  three  Witnefles,  who  fign  it  in 
Jr  his  prefence  as  the  Statute  direds,  afterwards  he 
comes  of  lull  Age,  and  being  iick  lends  for  his 
Will,  and  in  the  prefenceof  three  Witnefles  declares 
this  to  be  his  Will,  and  adjudged  a  void  Will,  for  it 
was  void  in  its  Creation,  and  could  not  be  made 
good  by  any  future  Publication ♦ 

Where  an  Infant  makes  a  Deed,  and  delivers 

it  within  Age,  and  afterwards  when  he  comes  of 

full  Age  he  delivers  it  again,  this  iecond  Delivery 

#nd  Pe^d  are  both  yoidj  becauie  a  D^ed  muft 

.  cake 


Cfie  SccompWCyo  attojnp.         377 

take  efFed  from  the  firft  delivery,  for  qmd  ah 
initio  non  valet  traBtt  temforis  convalejcere  mn  potefi  > 
Go.  3»Rep*  35, 

If  ai  Man  lends  an  Infant  Mony  for  his  neceP 
fary  Occafio^s,  and  takes  a  Penal  Bond  for  it,  the    / 
Bond  is  void  ^  but  if  he  takes  a  fingle  Bill  only    ' 
it  is  good  enough,  Cro.  EHz*   5?2o.  i  Lev.    86» 
I  Keh,  382, 

An  Adion  will  not  lie  againft  an  Infantfar 
Goods  fold  to  him  to  fell  in  his  Shop,  Cro.  Jac; 
49^'  nor  for  Clothes  for  him,  unlefi  they  are  parti- 
cularly laid  to  be  neceffary  for  his  Quality  or  Con- 
dition, Ihid.^60.  Nor  his  Covenant  to*  bind  hin^ 
an  Apprentice  will  not  lie  without  a  fpecial  Cu- 
ftom,  Cro*  Jac.  4^4. 

A  Statute  is  not  extendable  againft  an  Infant, 
but  Chancery  will  relieve  againft  an  Infant,  m. 
Lev,  1^8, 

Infancy  given  in  Evidence  in  Aflumpfic  upon  the 
General  liTue,  2  Lev,  144 

If  an  Infant  be  fued  he  cannot  regularly  appear 
or  plead  by  Guardian  without  admittance.  But  if 
he  do^  it  is  only  a  Mifdemeanor  in  the  Attorny^ 
for  which  the  Court  may  punifli  him  if  they 
pleafe,  but  no  Error*  Per  Magipatum  Livefax  & 
alios,  &c#  Ta/c,  21  Ca,  1.  Reg,  fee  1  Keb.  184. 
fee  alfo  Kebles-  Tables, 

Sfuflificatioii. 

REgularly  at  the  Common  Law,  if  the  Defen- 
dant hath  caufe  of  juftification  or  excule, 
he  muft  not  plead  not  guilty^  for  ,then  upon  the 
Evidence  it  will  be  found  againft  him,  becaule  in 
effed  he  confeffdth  the  Adion;  but  he  ought  to 
plead  the  fpecial  Matter,  and  feconfefs  and  juftifie 
whait  he  hath  done.  See  Ca.  Liu  28«»  where 
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Where  any  Perfon  jaftifies  by  Licence,  .Warrant 
or  Authority,  he  ought  to  (hew  in  pleading  the 
time  certain  of  his  juftification,  and  that  the  Party 
under  whom  he  jjuftifies  had  an  Authority  for  grant- 
ing fiich  a  Warrant,  &c. 

In  Trefpafi  Battery  and  Imprifonment,  the  De- 
fendant juftifies  by  a  Sheriff's  Warrant  delivered 
him,  17  Maij^  The  Plaintiff  Maintains  his  Decla- 
ration, ahf<\m  hoc  that  the  Writ  was  delivered  to 
the  Sheriiffs  before  the  Battery  and  Imprifonment. 
Defendant  rejoins  that  before  the  return  of  the  Writ 
it  was  delivered  to  the  Sheriff  Scllt^  frad  27  Maij  ^ 
and  that  before  the  arreft  he  had  not  Notice  but 
that  it  was  delivered  to  the  Sheriff.  The  Plaintiff 
Surrejoins  that  before  the  Arreft  the  Writ  was  not 
delivered  to  the  Sheriff.  The  Defendant  rebuts  as 
before  that  he  had  not  notice,  but  that  the  Writ 
was  delivered  to  the  Sheriff  before  the  Arreft,  and 
tenders  Iffue;  whereupon  the  Plaintiff  Demurs,  and 
the  Court  gave  Judgment  for  the  Defendant  *»  for  it 
is  not  material,  if  the  Writ  be  delivered  to  the 
Sheriff  betore  the  Warrant  and  Arreft  fo  long  as 
rei  veritate  there  is  a  Writ  which  warrants  the 
whole.  3.  That  there  being  a  Writ  and  Warrant 
^hcrpuppn,  jhe  BayliflT  (hall  not  be  charged  for 
executing  of  it,  for  he  is  not  Privy  nor  had  notice 
of  the  time  of  the  delivery  of  it  to  the  Sheriff,  and 
he  had  tend  red  an  Iffue  upon  the  Notice,  which 
the  Plaintiff  had  refufed  to  accept,  vide  3  Lev*  ^3* 
See  many  Cafes  where  Judge  and  Officer  of  an  In- 
ferior Court,  and  alfo  the  Plaintiff  may  julHfy  the 
Imprifonment  by  Procefs  out  of  fuch  Court,  altho' 
the  Caufe  arofe  out  of  the  Jurifdidionj  &t,  2  Lut^ 

1560.     1571.   &€. 

A  Servant  may  juftifie  a  Battery  in  the  Defence 
pf  his  Mafter,  35  i/.6.  51. 

Where 


Where  the  Adion  concerns  a  tranficory  thing, 
If  the  Defendant  do  juftitie  the  taking  or  doing  in 
one  place,  this  is  a  Jurtification  in  all  places  \  but 
if  the  Adtion  concern  a  Local  Thing,  a  Juftifica- 
tion  inone  place,  is  not  a  Juftsfication  in  another 
place,  Pafch»  2  4  Car.  B*  R.  For  in  the  former  Cafe 
tbt  place  is  not  material^  but  the  nteer  doing  or  taking 
of  the  things  is  the  fubfiaace  upon  which  the  Aciion  is 
grounded  ;  but  in  the  latter  the  place  is  material^  for  the 
Defendant  (ip  may  he)  may  he  able  to  jufiifie  the  doing 
or  the  taking  of  the  thing  inone  place  ^  and  yet  he  may 
he  guilty  in  another  place, 

Trefpafs  and  Affault  fuch  a  day  and  place.  The 
Defendant  faith ,  That  the  fame  day  and  place 
he  arrefted  the  Plaintiff  by  Warranty  and  held 
good  without  faying  e^ua  eft  eadem  tranfgreffio^  be- 
caufe  the  Defendant  agrees  with  the  Plaintiff,  an4 
anfwers  him  i  but  if  he  had  juftified  at  another 
day  or  place  then  the  Conclufjon  ought  to  be  <j«4f 
efi  eadem^  &c.  KitcL  237.  * 

Trefpafs  and  Affaulc  in  LonJo^^  the  Defendant 
juftifies  the  gently  putting  his  Hands  upon  him, 
CO  put  him  out  of  polfeifion  of  his  Houle  in  B.  in 
Com,  p.  ^ua  eft  eadem^  ^c,  and  held  a  good  Plea, 
becaule  the  Juftification  is  Local,  i/iz..  the  main- 
taining of  the  PolfeflSon;  but  if  it  had  been  ai| 
Action  of  Battery,  and  the  Defendant  had  jufti- 
fied by  reafbn  of  an  Affault  in  another  County^ 
and  traverled  the  County  in  the  Declaration, 
there  it  had  been  itark  naught,  becauie  an  Adion 
of  Battery  only  without  the  Defence  of  a  Poffeffi* 
on  is  perianal  and  tranfitory,  and  if  the  Battery- 
was  committed  at  Tork^  it  was  committed  at  Lott*^ 
dm^  Crp,  Eliz.  705  and  B42. 
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A  County  Palatine  Court  need  not  certifie  their 
Jurifdidion,  i  Saund,  74. 

Inferior  Courts  ought  to  certifie  their  Jurildidi- 
on,  /W.  Of  the  Jurildidion  of  what  other  Courts, 
the  Courts  at  iVeftminfter  will  take  notice,  ibid. 

Nothing  (hall  be  intended  to  be  out  of  the  JuriP 
di6lion  of  a  Superior  Court,  but  only  that  which 
fpecially  appears :  But  on  the  contrary  nothing 
{hall  be  intended  to  be  within  the  Juriuiidion  of 
an  Inferior  Court,  but  only  that  which  is  exprefly 
alledged,  ihtd. 

The  eflencial  difference  betwixt  free  Chappels 
and  othpr  Churches  and  Chappels  is.  That  all  free 
ChappeU  are  free  from  the  Jurifdi&ion  of  the  Or- 
dinary, Hill.  2;  Car,  B.  K.  So  that  the  Ordinary 
is  not  to  Intermeddle  Tvith  them  in  any  thing  that  doth 
concern  them^  or  to  viftt  them  \  whereas  all  other  Chur" 
ches  and  Chappels  are  within  the  Jurifdiciion  of  fome 
Ordinary^  and  may  be  vifted  >  bm  I  fupfofe  the  King 
may  gr4nt  a  fpecial  Commifflon  toVifitors  to  vifit  and 
reform  as  they  jhall  fee  occafion. 

The  Jurifdidion  of  a  Court  where  a  Gaufe  is 
depending,  cannot  be  extended  farther  in  relation 
to  that  Caufe  by  the  confent  of  the  Plaintiff  and 
pefendant ,  than  of  Right  ic  ought  to  extend, 
Tafc,  24.  Car,  B*  R,  For  this  would  be  fgr  the  Tatties 
to  ereB  ^as  it  were)  a  Court  which  was  not  before  for 
the  Try  at  of  their  Caufe  j  and  by  this  means  the  Jurif" 
ditJion  of  every  Court  would  grow  to  be  unlimited  ^which 
would  be  inconvenient. 

This  Court  hath  no  Conulange  of  the  ProceeJ- 
ings  in  Parliament,  Vafc.  24   Car.  B,  R*  So  held  in 
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John  Lilburns  Cafe^  becaufe  the  Parliament  is  the  fu- 
preme  Courts  andjuhje^  to  no  other  Courts 

This  Court  hath  a  general  Jurididion  to  re- 
form the  Abufes  of  all  Perfons  in  their  Behaviour 
throughout  all  England ;  and  the  Abufes  and 
Mifcarriages  of  all  Courts  oi  Juflice  throgh- 
out  all  England^  p  Feb.  Hill.  164^.  B.  S."  3 
Julii  1650.  B»  S.  For  the  Good  Behaviour  of  all  Ferfonf, 
doth  much  conduce  to  the  Feace  of  tl^  Nation. 

Although  Herefy  or  Schifin  are  not  properly 
tryable  at  the  Common  Law,  if  a  Court  of  Corn- 
nion  Law  have  conufance  of  the  principal  Caufe 
whereupon  thefe  depend,  they  may  be  there  de- 
termined, and  the  Judges  will  confult  with,  and 
hear  Divines  thereupon,  5  Ref,  5^8. 

Pleas  to  the  Jurildidion  of  a  Court  ought  to 
be  at  the  firft,  and  not  after  Imparlance,  and  he 
that  pleads  ought  alfo  to  give  Jurifclidlon  to  an- 
other Court.  See  Co,  Lit*  303.  2  H.  7,  1^,  17. 
22  H.  6. 7. 

He  that  pleads  in  dilability  of  the  Perfbn  of 
the  Plaintiff  or  Defendant  affirms  the  Jurifdidion 
of  the  Court,  and  therefore  can't  plead  againft  it, 
35  H.  6, 12* 

If  the  Court  of  Chancery  do  grant  a  Habeas 
Corpus  to  a  Prijfbner  that  is  in  the  Cuftody  of  the 
Marfbal  of  this  Court  j  this  Court  hath  no  power 
to  reftrain  the  Prifoner  to  long  as  the  Habeas  Corpus 
is  in  force,  }  Jtifyy  1^50.  Trin*  B.  S^  In  the  Cafe 
of  Sir  Arthur  Smithies  and  Workman  ;  For  if  it 
fi)ould  be  foy  this  vpould  be  for  the  Authority  of  one  Court 
to  interfere  with  another. 

This  Court  hath  juril3i<5lion  over  all  the  Courts 
ofE«^/<2W^  in  all  Mandatory  Writs,  10.  Feb.  i^'^o. 
B*  S,  Which  arefttch  Writs  rpbicb  proceed  out  of  this 
Court  ,  as  th$  Superintsndant  Court  ^  and  Supreme 
Judicature*  This 


I 


3S^       C&e  Practical  Ecgffict  5  Or, 

This  Court  hath  power  to  grant  a  Mandamus 
to  a  College,  to  command  them  to  admit  a  Fel- 
low there :  Dr.  Patricks  CaCcy  Trin,  i8  Car,  2.  Reg. 
in  B,  /?♦  and  alfo  for  the  admitting  a  Mayor,  Bai- 
liff, Alderroan,  Parifli-Clerk,  &c,  or  other  Per* 
fbn  who  is  ele<aed  into  an  Office,  and  refufed 
to  be  admitted  or  turned  out  of  his  Office  wheii 
admitted  ;  but  note  ,  A  Mandamus  will  not  He 
to  command  any  Pcrfon  or  Corporation  to  eleA 
any  Perfon  into  an  Office,  but  only  to  admit  them 
when  eleded,  vel  Caufam  fignificare. 

See  the  tahks  to  Kebles  Reports.  Title  jurifdiBiom 

F  an  Attorny  proceeds  at  Law  after  he  is  fer-^ 
ved  wich  an  Injundion  to  ftay  Proceedings, 
upon  Affidavit  made  \n  Chancery,  and  Interroga- 
tories exhibited  againft  him  f  to  which  he  muft 
anfwer  upon  Oath  J  if  it  appears  that  he  was  du. 
ly  ferved  wich  the  lnjun<51ion,  and  hath  proceeded 
afterwards  contrary  thereunto ,  the  Court  of 
Chancery  will  upon  a  Report  made  by  the  Mafter 
for  the  Contempt  commit  fuch  Attorny  to  the 
Fleet. 

IF  he  that  prefers  an  Information  againft  ano- 
ther, for  an  Offence  done  againft  a  Penal 
Statute,  is  to  have  half  of  the  Penalty,  which  (hall 
be  recovered  upon  this  Information,and  the  Qaeen 
the  other  half  s  there  if  an  Informer  do  prefer  an 
Information  upon  the  Statute  before  any 'Informati- 
on is  preferred  by  theQuecnithe  Queen  cannot  hin- 
der the  Informer  from  hi\ring  his  proportion  of  ths 
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Penalty  given  him  by  the  Statute ;  but  if  the  Queen 
do  firft  prefer  the  Information,  (he  may  inform  for 
the  whole  Penalty,  Fafc.  2;  Car,  B,  R.  For  the 
Queen  is  not  hound  to  ft^ ay  till  an  Informer  prefer  the 
Suit^  but  may  fue  at  any  time^  and  if  no- body  inform^ 
none  bath  right  to  the  fenalty^but  the  Qneen^  and  thtre^ 
fore  Jhe  may  pardon  it^  if  fie  fleafe^  without  wrong- 
to  any.  • 

Where  the  whole  Sum  is  given  by  a  Statute  to 

.any  Perfon  who  will  fue  for  the  fame,  the  Perfon 

who  will  fue,  may  bring  his  Adion  ^ui  tam^  or  fiie 

in  his  own  Name  if  he  pleafe  ibut  I  thinly  it  is  beft 

to  fue  in  his  own  Name* 

All  Informations  or  Adions  to  be  brought  upon 
Penal  Statutes  by  an  Informer,  or  cjut  tam^  or  in  his 
own  Right  where  a  Sum  certain  is  given  to  the 
Profecutor,  muft^be  brought  in  the  proper  County 
where  the  Offence  was  commited,  and  within  a 
year  after  the  Offence  committed,  unleft  the  Sta- 
tute upon  which  fuch  Information  or ,  Adion  is 
brought  direds  the  contrary,  but  the  Queen  fhall 
have  two  years  time. 

For  the  preventing   malicious  Informations,  it 
is  by  an  Ad  made  4  and  5  Willielmi  &  Mari^y  en- 
aded ,   That   the  Clerk  of  the    Crown,  in  the 
Queens  Bench,  fhall  not  without  an  exprefs  Or- 
der made  in  open  Court,  exhibit,  receive  or  file 
any  Information  for  Tre^alfes,  Batteries,  and  o-^ 
ther  Mifdemeanors,  or  iffue  out  any  Procefs  there- 
upon before  he  (hall  have  taken,  or  (hall  have  de- 
livered to  him  a  Recognizance  from  the  Perfon  or 
Perfons  procuring  fuch  Information  to  be  exhibi- 
ted, with  the  place  of  their  Abode,  Title  or  Pro- 
feflion  to  be  entred  into,  to  the  Perfon  againfl 
whom  fuch  Information  is  to  be  exhibited*  in  the 
Penalty  of  20  /.  conditioned,  that  he  will  effedu, 

ally 
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ally  profecate  fach  Information,  and  abide  by,  and 
obferve  fuch  Orders  as  the  Court  (hall  dire(3:, 
which  Recognizance  the  Clerk  of  the  Crown,  and 
every  Juftice  of  the  Peace  of  any  County,  City, 
Franchife  or  Towh  Corporate  (where  the  eaule  of 
any  fuch  Information  (hall  arife  )  are  thereby  im- 
powred  to  take;  and  after  the  taking  thereof  by  the 
Clerk  of  the  Crown,  or  Receipt  thereof  from  any 
Juftice  of  the  Peace,  the  (aid  Clerk  of  the  Crown  v 
(hall  makean  entry  thereof  upon  Record,  and  (hall 
file  a  Memorandum  thereof  in  (bme  publick  place 
in  the  Office,  that  all  Per(bns  may  without  Fee  re- 
fort  unto. 

And  in  cafe  any  Perfbn  againft  whom  any  fuch 
Informatiort  ^all  be  exhibited,  (hall  appear  there- 
unto and  plead  to  iffue,  and  the  Profecutor  (hall  not 
at  his  own  Cofts  and  Charges  within  one  year  next 
after  Iffae,  procure  the  (ame  to  be  tryed,  or  if  up- 
on fuch  Tryal  a  VerdiA  pafs  for  the  Defendant,  or 
in  cafe  the  Informer  pn-ocures  a  l^olle  frofequi  to 
be  entred,  there  in  any  of  thefe  Cafes,  the  Court 
of  Queens  Bench  is  thereby  authorized  to  award 
to  fuch   Defendant    his  Cofts,    unlefs  the  Judge 
before  whom  fuch   Information   (hall  be  tryed, 
fhall  ac  the  Tryal  of  fuch  Information,  in  open 
Court,  certifie  upon  Record ,  that  there    was  a 
rea(bnable  caufe  for  exhibiting  fuch  Information  y 
and  in  cafe  the  Informer  doth  not  within  three 
Months  next  after  fuch  Cofb  taxed,  and  demand 
thereof  made ,  pay  the  laid  Defendant  the  faid 
Cofts ,  that   then  the  Defendant    (hall  have  the 
benefit  of  the  faid  Recognizance  to  compel  the 
fame. 

Note^  There  is  a  Provifb,  that  this  Ad  (hall  not 
extend  to  any  other  Informations  than  fuch  only 
AS  are;^   or  (hall  be  exhibited  by  the  Coroner  or 
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Attornyofthe  Queens  Bench,  commonly,  called 
the  Mailer  of  the  Crown  Office* 

That  upon  the  demife  of  any  King  or  Queen 
of  this  Realm,  all  Pleas  to  Informations  in  this 
Court  (hall  (land,  and  be  good  in  Law,  withouc 
calling  the  Defendant  to  plead  again  to  the  fame, 
unleft  the  Defendant  defire  fo  to  do,  and  requelt 
the  fame  of  the  Court* 

If  the  Marflial  of  the  Queens  Bench  do  miCIe- 
mean  himfelf  in  his  Office,  to  the  prejudice  of 
any  Perfbn,  he  who  is  prejudiced  by  his  Milde? 
raeanor,  may  prefer  an  Information  againft  him 
in  this  Court,  HiU>  2  j  Can  B,  R.  And  if  he  bt  found 
guilty  upon  a  Tryal  thereufou  bad^  he  may  be  fined  by 
this  Courts  and  {hall  make  jatisfa^ion  to  the  Tatty 
alfo* 

An  Information  may  be  preferred  in  this  Court 
againft  the  Inhabitants  of  any  Town  or  Village 
in  England^  for  the  not  repairing  of  the  High- ways 
which  by  Law  they  are  bound  to  repair,  Mtch. 
16 ^p,  B.  S.  For  this  Court  may  funijh  Offences  done 
againfi  the  Weal  Vublick  all  England  over^  if  other 
Jurifdiclions  be  negligent  to  do  it. 

Although  an  Information  be  faulty  in  the  Body 
of  it ,  yet  upon  a  motion  the  Court  will  not 
quath  it,  but  the  Defendant  muft  demur  to  it  for 
its  infiifficiency,  VafcL  1650*  B,Sf2^AiaiL  But  it 
is  other vjife  of  an  IndiBment'tthe  difference  feems*  to  be^ 
becaufe  Informations  ufe  to  be  preferred  for  greater  Of' 
fences^  and  more  pernicious  to  the  Common-wealth  than 
inditlments  ufuaUy  are* 
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giiiflice  of  \pmtt. 

A  Man  may  be  a  Juftice  of  Peace  in  one  part 
oiTorkjhire^  and  yet  not  be  a  Juftice  of  Peace 
in  every  part  of  the  County ,  HiU,  22  Car,  B.  R, 
For   Yorkihire   is  divided  into   divers  -parts  ^  called 
Ridings^  viz.  into  the  Eafi  Ridings  Wefi  Riding   and 
North  Riding  \  and  he  may  be  a  Juftice  of  Feace  in 
one  ofthofe  Ridings^  and  yet  not  a  Jufiice  of  Teace  in  . 
another  of  thofe  Ridings  >  hut  generally  a  Juftice  of 
Teace  of  a  County ,  is  a  Jn^iceof  Veace  aU  the  County 
over;  although  it  he  not  fo  in  Yorkfliire,  hy  reafon  of 
the  large  extent  thereof^  which  is  thus  divided  for  the 
more  eafie  and  better  Government  thereof 

The  Peace  was  prayed  upon  Articles  read  in 
Court  againft  one  s  one  of  which  Articles  was^ 
That  the  Party  againft  whom  the  tfie  Peace  was 
prayed,  did  threaten  that  he  would  barn  down 
the  Houfe  of  him  that  prayed  the  Peace,  and  up- 
on that  Article  it  was  granted,  Hill.  21  Car.  B»IL 
And  upon  good  reafon  \  For  though  words  are  hut 
mndy  yet  they  often  caufe  the  breach  of  the  Feace^ 
and  threatning  words  do  moftly  proceed  from  Malice 


^epenfed  which  is  aft  to  break  cut  into  open,  violence, 
0  grant  the  Peace  againft  one^  is  to  grant   that  the 
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Vrocefs  of  the  Court  may  iJJ'ue  out  of  the  Crown  Office 
againft  him^  to  bring  him  into  the  Court,  to  find  Sure- 
ties to  be  bound  with  him  in  a  Recognizance  to  the  Queen 
to  keep  the  P^ace  towards  all  the  Queens  Liege  People, 
but  more  efpecaUy  towards  the  Party  that  prays  the 
Peace* 

A  Juftice  of  Peace  ought  not  bind  any  Per- 
fbn  to  the  Good  Behaviour  upon  a  general  Infor- 
mation 5  and  if  the  Party  accufed  doth  refufe  to 
be  fo  bound,  and  find  Sureties  to  be  of  Good  Be- 
haviour i 


haviour  i  yet  the  Juftice  of  Peace  ou^ht  not  by 
the  Law  to  fend  the  Party  to  the  Gaol  for  refu- 
fing  it,  Fafc.  2  J  Car.  B.  R.  For  he  that  dejires  to  hai/e 
one  hotihd  to  the  Good  behaviour^  mufi  {hew  fome  par-^ 
ticular  Mifcarriages  wherein  the  mif-hehaviour  of  the 
Tarty  confifts  y  for  accufatio  generalis  efl:  nullaj 
for  no  defence  cmi  be  made  to  it  for  the  incertainty 
thereof  , 

.  The  Jultices  of  Peace  ought  by  the  Duty  of 
their  Places  toattetid  at  the.Aflizes,  and  at  the 
Publick  Seflions  of  the  Peace  held  for  the  County, 
whereof  they  are  Juftices,  Vafch.  23  Car.  B.  R,  to 
dijpatch  the  Vuhlick  Bufinefs  concerning  the  Viace  and 
good  governing  of  the  County, 

The  Commiffioin  of  Oyer  and  Terminer  doth 
extend  to  thofe  that  are  Juftices  of  the  Peace,  Pafeb* 
2^Car.B.R. 

A  Juftice  of  Peace  may  adually  arreft  and  cora» 
mit  the  Party  to  Prilofi,  that  doth  a  Felony  in  his 
own  view,  without  any  Warrant  made  under  his 
Hand  and  Seal  to  arreft  him ;  for  their  needs  no 
other  proof  of  the  rriatter  ^  but  if  there  be  an  In- 
formation made  to  a  Juftice  of  Peace,  that  one  hath 
committed  Felony,  there  the  Juftice  muft  make  a 
Warrant  under  his  Hand  and  Seal  to  arreft  the  Felon, 
^  1650.  B^S.Foritmufi  appear  by  what  Authority 
the   Tarty  was  committed. 

Where  one  is  bound  to  the  Peace  in  the  Crovva 
Officcj  they  will  keep  him  there  during  his  life^ 
unlefs  upon  Application  made  to  the  Court,  they 
think  fit  to  dif  charge  him;  for  if  the  Party  is  be- 
come reformed,  there  will  be  no  cauli  to  continue 
him  and  his  Sureties  fo  long  boutid. 

A  Juftice  of  Peace  may  require  a  Bond  or  Rd-^ 
cognizance  with    a  great  Penalty  of  one  for  his 
keeping  the  Peace  if  he  fee  caufe  for  it,-  in  regard 
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that  the  Party  to  be  Bound  is  a  dangerous  Perfon, 
and  likely  to  break  the  Peace,  and  to  do  much  mif 
chief,  Pafck  1^52.  B.S.  For  there  cannot  he  too  mucb^ 
caution  tifed  in  preventing  the  breach  of  the  Veace  in 
fuch  Cafes*, 

This  Court  will  f*efr-  bind  one  to  the  Peace  if 
they  fee  caufe  to  dp  it>  although  there  be  no  Oath 
made  by  any  Perfon  againit  him  that  is  to  be 
bound,  that  he  goeth  in  fear  of  bis  life  of  him, 
Trin,  i6j2,  B.  S.  For  the  Oath  of  a  Party  is  hut  to 
tnanifeft  unto  the  Courts  thdt  there  is  jufi  cau/e  why 
the  Tarty  jhould  he  hound  unto  the  Peace  ;  hut  if  the 
Court  he  fufjiciently  fatisfied  without  fuch  an  Oath^ 
that  there  is  good  caufe  to  hind  the  Party  to  the  Peace^ 
they  may  do  it  without  fuch  an  Oath  s  for  where  thtngs 
are  in  themfelves  manifejty  there  needs  no  Evidence  to 
prove  them. 

if  one  do  take  his  Oath  in  this  Court  againft 
another,  that  he  doth  go  in  fear  of  his  Life  of 
him,  and  prays  the  Peace  againfi:  him,  he  againft 
whom  the  Peace  is  thus  fworn,  and  the  Peace 
prayed,  ought  to  be  committed  to  prifon,  if  he 
do  dot  find  Sureties  to  keep  the  Peace,  although 
there  be  no  Articles  exhibited  and  fworn  againft 
^  him,  1 65 !♦  B,S»  For  there  appears  fuficient  caufe  by  the 
Oath  for  the  Court  to  do  it  though  there  he  no  Articles 
exhibitedy  as  the  ufual  courfe  is  to  do^  See  the  Tables  1 
to  Kebles  Reports.  | 

%«\xt&,  on  g)|jetifF0*  &c.  j 

THE  Court  doth  ufe  upon  a  motion  by  an 
Attorny  at  the  fide  Bar,  to  order  double  or 
treble  Iffues,  if  they  fee  caufe,  to  be  let  upon  a 
Sheriff  or  other  Officer  for  not  bringing  in  the 
Body  of  the  Party  into  Court,  upon  a  Cepi  Corpus 

returned 
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rtjturned,  or  not  returning  of  a  Writ,  HtU.  ii  Car* 
B\  R4  Thefe  IJJ'ues  are  the  Sums  of  Mony  "Uf herein  he  is 
amerced  to  the  Queen  for  the  not  doing  of  his  Duty  in  his 
Office*  It  feems  they  are  called  IJJues^  by  reafon  they  are 
to  he  h'vied  out  of  the  IJJ'ues  and  Trofits  of  the  Sheriffs 
Lands ^  in  cafe  where  the  Sheriff  hath  levied  Mony 
upon  an  Execution^  and  keeps  it  in  his  Hands  and  re^ 
fufeth  to  return  his  Writ^  and  he  is  amerct  in  a  great 
Sum  of  Mony  to  the  Queen  i  And  the  Queen  upon  Appli- 
cation madey  will  grant  thefe  Amercements  to  the  Vlainr 
tiff  towards  the  fatisfaSlion  of  his  Debt. 

When  Iffues  are  fet  upon  a  Sheriff,  or  other 
Officer  by  the  Court  for  the  negled  of  his  Duty, 
and  afterwards  upon  fome  Reaions  fliewen  to  the 
Court  why  they  fhould  be  taken  off  or  difcharged, 
the  Court  thinks  fit  to  difcharge  them ;  this  Court 
may  before  they  are  eftreated  into  the  Exchequer, 
make  a  Rule  to  difcharge  them,  and  they  ought 
to  be  ftruck  our  of  the  Eftreat  Roll,  otherwifs  Pro* 
cefs  may  iffue  out  to  levy  thefe  Iffues,  notwith- 
ftanding  they  are  difcharged  by  Order  of  Court, 
HiU,  22  Car.  B.  R.  For  as  the  Iffues  do  appear  upon 
Record^  fo  they  cannot  he  difcharged  hut  upon  Record* 
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Judge  of  the  Queens  Bench  cannot  be  made 
by  Writ,  but  by  CommiiSon  under  the  Great 
Seal,  but  he  may  difcharged  by  Writ  fub  magna 
figiUo,  5  Ed,  4.  137. 

7horpe  Judge  of  the  King's  Bench  was  at  ihe 
will  of  the  King,  for  his  Body,  Lands  and  Goods, 
becaufe  he  had  done  a  thing  contrary  to  his  Oath, 
4o£J.  3. 

Judge   Ingham  was  in   Mifsricordia   Regis ,  for 

caufl^ig  a  R,€Cord  to  be  rafed,  and    making  an 
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Amercernent  of  a  poor  Man  fee  at  6  s.  8.  to  he 
but  2  s.  4  J»  z  R,  ^p.  ' 

The  Judges  are  to  have  a  Paper  of  the  Caufes 
which  are  to  be  fpoken  to  in  Court,  with  the  At- 
tortiies  Names  againft  each  Caufej  tent  unto  them 
particularly  at  fire  of  the  Clock  in  the  Evening, 
the  day  before  they  are  to  be  fpoken  to  in  Court, 
Hill*  2  2  Car,  B.  R,  Thai  they  may  have  time  to  confider 
of  the  Bttjinefs  of  that  Jay^  and  frepare  it  Jfeak  to 
them* 

Juftices  of  Oyer  and  Terminer  cannot  proceed 
to  try  Perfbns  endided  upon  Endidments  not  pre- 
ferred before  themlelves  -5  but  the  Juftices  of  the 
Gaol-delivery  rqay,  Trin.  2  j  Car,  B,  R*  For  the  Ju- 
ftices  of  Gaol'delivery^  have  a  more  general  Commif- 
fion  for  proceeding  againfi^  and  trying  of  Malefa^ors^ 
than  the  Commijftoners  pf  Oyer  and  Terminer  have. 

The  Judges  of  the  Common  Law  have  no  or- 
dinary jurifdidion  to  examine  WitnelTes  it  their 
Chambers ,  but  by  the  confent  of  the  Parties,  and 
Rule  of  the  Court  they  may  upon  Interroga^* 
tories  exhibited  in  Writing,  takes  their  Depod- 
tions*  thereunto  in  Writing  ;  and  if  occafion  be 
there  may  be  crofs  Examinations  upon  Innterr oga- 
torries  exhibited,  and  there  may  be  croft  Examina- 
tions of  the  Party* 

Where  there  do  fpecial  and  doubtful  rpatters  t 
arife  upon  the  reading  of  a  Record,  fo  that  the 
Court  h  not  f  for  the  prefeiit )  fatislied  of  the  Law, 
the  Court  will  order  the  fame  Ko  be  put  into  the 
Paper,  and  then  the  Attarnies  on  both  fides  ought 
to  prepare  Books,  viz,.  Copies  of  the  Record  for 
the  Judges,  at  the  Clients  equal  Charge,  that  the 
Judges  may  upon  view  of  the  Record,  the  better 
confider  of  the  matters  in  difpute  :  Far  it  is  the 
0urfe  for  the  Attormes^  to  make  their  Clients  to  fay 

for 


for  fuch    Books  in  all  fuch    Cafes^     By  Roll  Chief 
JuOice. 

The  Judges  of  this  Court  declared,  that  they 
v\rould  not  fit  longer  in  Court  than  till  one  a 
Clock  in  the  Afternoon  upon  the  lail  day  of  the 
Term,  and  fo  they  faid  the  Common  Pleas  had 
done)  I'rin*  165 1.  5.5.  This  was ^  'That  the  Attornies 
might  not  defer  their  Clients  Bufinejfes  to  the  lafi  of  the 
Term^  as  too  ufually  feme  do^  to  the  great  toil  of  the 
Courts  and  the  prejudice  of  their  Clients^  See  Keeblef 
Tables^  Title  Judges 


3leofail0^    See  affue  and  amennment. 

BY  the  Statute  of  Jeofails^  tempore  Car*  2.  all 
Tryals  that  are  tryed  by  a  Jury  of  the  proper 
County  are  good. 

Uncertainty  in  a  Declaration  which  is  matter  of 
fubftance  is  not  aided  by  this  Statute  after  aVerdid; 
as  in  Treipafs  for  taking  of  his  Fiflaes,  and  doth 
not  let  forth  the  number  or  nature  of  them,  is 
naught,  5  Refi  35. 

When  an  Original  difagrees  with  the  Declaratir 
on  in  matter  oi  iubftance»  this  is  not  helpt  after  a 
Verdid,  but  where  there  is  no  Original  at  all 3  this 
is  fuppliedby  the  Statute,   5  Rep*  37. 

The  Stamte  of  Jeofails  helps  Difcontinuances  in 
ProceG,  but  not  Dilcominuances  in  Pleadings,  Carr 
ter^i. 

Difcontinuances  aft^r  Verdids  ^re  aided  by  this 
Statute^  but  not  difcoijtinued  after  Demurrers,  Cro, 
Jac,  303. 

Faults  that  are  curable,  are  as  well  aided  where 
they  appear  by  Confeffion,    as  otherwile,   Hob, 

281,  2iZ, 

Cc  4 
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If  an  Iflue  joined  be  uncertain  and  confafed, 
yet  a  Verdid:  will  help  it,  Ho^#  113.  So  likewile 
a  Verdid  upon  an  Iffae  larger  than  needs,  is  good, 
IM*  1 1  p. 

AW  Ad:ions  i^ui  t amy  &c*  and  Informations  arc 
excepted  out  of  the  Statute  of  Jeofails^ 

If  an  Iffue  be  joyned  upon  a  collateral  Point, 
and  there  be  no  place  alledged  whence  the  Venue 
may  come,  this  is  aided  by  the  Statute  of  Jeofails ; 
but  if  the  Iffue  benot  joyned  upon  a  collateral  Point, 
and  there  is  no  place  alledged  from  whence  the 
Venue  may  come,  it  is  not  helped  by  the  Statute, 
MicL  2z  Car.  B.  R,  Vide  the  Statute* 

The  Faults  in  the  proceedings  upon  Indi<9:ments, 
are  e^^cepted  out  of  the  Statute  of  ^^e^/^i/j,  2  SaunJ. 
308. 

Where  the  infufficiency  of  pleading  a  Licence  is 
aided  by  the  Statute  of  Jeofails  after  Verdid.  Id. 
328. 

Where  an  Averment  was  judged  fufficient  after 
Verdid.     JJ.  352.  and  1  Saund.  227,  228. 

Where  it  fliall  be  intended  after  Verdict,  that 
the  Plaintiffs  Cattel  were  in  that  partof  theLand  in 
which  the  Plaintiff  claims  Common,  although  he 
does  not  make  exprefi  mention  of  it.    Id.  227. 

Where  the  want  of  the  words  levant  &  couchant 
is  aided  after  Verdid  by  the  Statute  of  Jeofails^ 

Id,  tbidf 

A  Vitious  Original  is  not  aided  by  any  Statute 
ol  Jeofails.     Id.  ^ij. 

For  the  whol&  Learning  of  this  Head,  lee  the 
General  Abridgment,  Tide  Amendment. 


3intetco-~ 
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ONE  who  IS  by  the  Rule  of  the  Court  to  be 
examined  upon  Imerrogatories  in  the  Crown 
Office,  ought  to  attend  the  Mailer  of  the  Office,  who 
is  to  examine  him  within  4  days  after  the  Interro- 
gatories are  put  in  for  him  to  be  examined  upon, 
Mich*  12  Car,  B,  R,  for  the  fpeedier  dtffatch  of  Jw 
(tice-t  and  he  ts  not  hound  to  attend  before* 

antenBment  and  intcntian* 

THE  Law  doth  not  punifti  any  one  for  the  in- 
tention to  do  ill,  if  the  intention  be  not  put 
in  execution,  except  it  be  in  the  cafe  of  High  Trea- 
fon  >  for  there  intentions,  if  they  be  clearly  proved 
by  circumftances,  (hall  be  puniflied  equally  as  it 
they  had  been  put  in  execution,  Irin,  21  Car.  B. 
R,  But  this  is  only  in  High  Treafon^  and  is  done  in  ter- 
lorem,  ut  poena  ad  paucos  metus  ad  omnes,  to  de- 
ter Men  from  that  odious  Offence^  and  of  fo  high  a  na 
ture^  being  not  aBed  againfi  the  Perfon  of  one  fole  Fer-^^ 
fon,  but  even  againfi  the  whole  Kingdom^  /which  would 
fuffer  by  it^  were  they  fut  in  execution^ 

There  Ihall  not  be  intended  to  be  more  than  one 
Parifh  in  a  City,  although  there  be  many,  except 
the  contrary  be  (hewn,  Trin,  24  Car*  B*  R.  For  it 
is  not  of  the  eJJ'ence  or  confiitution  of-  a  City^  to  confifi  of 
more  Parijljes  than  one  ;  but  there  may  be  a  City  that 
hath  but  one  tariff?  initios  the  City  of  Rochefter  iwKentj 
in  which  is  only  the  Tarijh  of  St,  Nicholas* 

If  one  be  bound  in  an  Obligation  to  /•  S*  in  a 
certain  Sum  of  Money,  and  in  the  Sohendum  of  the 
Bond,  it  is  not  exprefled  unto  whom  the  Money 
'  (hall 
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(liall  be  paid,  the  Law  will  intend  ic  is  to  be  paid 
to  the  Obligee,  Vafcb.  24  Car,  B*  R,  Becaufe  no  other 
Terfon  is  farticularly  named^  unto  v^hom  the  payment 
flrottld  be  made  \  for  it  jhall  be  intended  the  Money  was  to 
he  paid  to  fome  Body^ .  and  there  being  no  Terfon  particw 
Iariz,ed  to  'whonp  it  jhould  be  paid,  it  is  but  reafonable  it 
fljould  be  paid  to  the  Obligee :  So  it  is  if  there  be  no  time 
limited  for  the  payment  of  the  Money^  the  Law  faithy 
it  Qtfghp  to  l?e  paid  prefently. 

A  Court  which  is  pleaded  (generally)  to  be  held 
fecundum  confuetudinem^  (hall  be  intended  to  be  held 
according  tothe  Common  Law  >  but  if  it  be  plead- 
ed to  be  held  according  to  a  Cuftocn,  whereof  the 
Memory  of  Man  is  not  to  the  contrary,  it  (hall  be 
adjudged  to  be  a  Court  held  by  Cuftomi  Triw.  %^ 
Car.  B,  R.  For  a  Cttfiom  mu^  be  fo  particularly  pleaded^ 
hut  a  general  Cufiom  is  Common  Law,  r  ' 

if  the  Plaintiff  do  plead  that  the  Defendant  did 
become  bound  unto  him  per  Obligationem  fuam^  it 
(hafl  be  intended  that  this  Obligation  was  fealed  and 
delivered  unto  the  Plaintiff,  Mich.  24  Car.  B»R* 
For  elfe  he  did  not  become  bound  unto  him  by  his  Obli^ 
gation  >  for  an  Obligation  that  is  not  fealed  and  de- 
livered is  no  Obligation^  nor  is  the  Obligee  bound  by  ity 
and  he  need  not  plead  that  it  was  fealed  and  deliver- 
ed,: 

The  intent  of  the  Parties  (hall  not  be  implied 
againft  the  dire(3:  Rules  of  the  Law>  S  ^^^'  ^^^* 
i6^g,  B,  R.  For  an  intent  is  but  to  he  gueffed.0ty  and 
doth  not  certainly  appear'^  but  the  L0W  is  MreSl  and 
plain^  and  therefore  it  Jhall  nop  be  prefumed  the  Parties 
did  mean  to  do  any  tbin^  againfi  Law^  vphere  their  in- 
tent doth  not  appear  by  exprefs  words  h  for  the  Law 
doth  alwayf  n^ake  charitable  Confir unions  of  doubtful 
Matters. 

That 


Cfje  9ccompllfl)'0  attojttp.        ^^9$ 

That  (he  was  not  married jincended  tempore  brevis. 
I  Lev.^l. 

To  iAQ2Ld  modo  fuhMt,  intends  always  fo.  U,  112. 
Pleading,  and  concladesp^/  judic*  &dampna^  yet  the 
Court  gave  Damages,  becauie  incident;,  and  petit 
yW/a«7;;  includes  the  whole.     lJ,22i»  2Lez;.ip^ 

The  Law  doth  not  in  Conveyances  of  Eftates ad- 
mit of  Eflates  to  pafi  by  Implication  regularly,  but 
in  Deviles  they  are  allowed  with  due  Reftridiions^ 
Vaugh.261^  262. 

If  an  Eftate  given  in  a  Will  be  to  the  difjnheriting 
of  the  Heir  at  Law,  it  is  not  good,  if  fuch  Impli- 
cation  be  only  conftrudivc,  and  poffible^  but  an 
abfolutely  neceiTary  Implication,^  that  is,  That  the 
Devilee  muft  have  the  thing  devifed,  or  no  other 
Perfon  elfe  can  have  it,  isgood.  Ibid, 

A  Man  devileth  his  Goods  to  his  Wife,  and  that 
after  her  deceafe  his  Son  and  Heir  (hall  have  the 
Houfe  where  they  are  >  this  is  a  good  Devife  of  the 
Houfe  to  the  Wife  by  Implication,  becaufe  the  Heir 
at  Law  is  excluded  by  it,  lb  that  the  Wife  muft  have 
it  by  the  Irppljcation  of  the  Devile,  or  no  Body, 
Ibid. 

See  Kebks  TMes^  Title  Intendment. 

3lmpoffibfHtp* 

A  Thing  which  is  impoflible  in  the  Law,  is  all 
one  with  a  thing  which  is  impoffible  in  Na- 
ture, XI  Qan  fi»  R.  For  the  Common  Law  is  not  con^ 
tradiBgry  in  any  thing  to  the  Law  of  Nature^  but  agrees 
with  it  in  all  things^  and  may  he  faid  to  be  the  fame  in 
eff^^  with  ip^  apdfo  (honld  all  good  l^aws  h> 
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AN  Impropriation  cannot  be  made  but  by  the 
Licence  of  the  King,  although  the  Pope  did 
formerly  ufurp  that  Authority  in  this  Dominion, 
Mich,  l<54p.  B  S,  And  the  King  may  do  it  as  he  hath 
fufreme  Authority  in  all  Ecclefiafiical^  as  well  as  Civil 
Matters  ivithin  his  Domifiions,  See  the  Statute  in 
this  Cafe. 

Not  only  the  Licence  of  the  King,  but  the  Con- 
fenc  of  the  Diocelan  and  Patron  (and  Incumbent, 
if  the  Church  be  full)  muft  be  had  rp  make  an  Ap- 
propriation 5  but  ij  the  Church  be  not  full,  then  the 
Diocefan  and  Patron  may  do  it.  Flow. Corn.  Green- 
dons  C^f/^,  4P<5.  h. 

By  the  Statute  of  15  k.  2,  cap.  6.  it  is  enaded. 
That  in  every  Licence  of  Appropriation  made  in 
Chancery,  it  jSiould  be  exprefly  contained,  that 
the  Diocefan  of  the  place  ihould  prpvide  a  conve- 
nient Sum  of  Money  yearly  to  be  paid  out  of  the 
Fruits  towards  the  fuftenance  of  the  Poor  of  the 
PariCb;,  and  that  the  Vicar  ihould  be  well  en- 
dowed. • 


Ltaecp  and  %zm^ 

Livery  of  Seifin  is  a  delivery  of  poffeflion  cf 
Lands,  Tenementsj  or  other  Corporate  Things 
unto  ox\Q  that  hath  a  Right  thereunto,  being  a 
Ceremony  ufe^  in  the  Conveyance  of  Lands  or 
Tenements,  d^c.  where  any  Eftate  of  Free-hold 
paffeth* 

The 
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The  manner  of  delivery  of  Selfia  is  thus,  If  it 
be  in  the  open  Field  where  there  is  no  Building  or 
Houfe,  then  one  prefent  muft  take  the  Deed  pnd 
declare  to  the  Standersby  the  caufe  of  their  meet- 
ing there,  and  then  read  the  Deed  to  them,  or  de- 
dare  the  effed:  thereof,  and  then  it  mufl:  be  lealed, 
and  the  Party  who  Seals  the  Deed  muft  take  the 
Deed  is  his  Hand  with  a  Clod  of  the  Earth,  and  a 
Twig  or  Bough  (if  any  there  )  and  deliver  the 
lame  to  the  Feoffee  in  the  Name  of  Seiiln,  accor- 
ding to  the  effe<5t:  ot  theDeed  there  read ;  but  it  there 
be  a  Dwelling-houle  or  Building  upon  the  Land^then 
this  is  done  at  the  Door,  none  being  left  at  the  fame 
time  within  the  Houle,  and  then  it  is  delivered  with 
the  Ring  of  the  Door,  Terms  le  Ley  484. 

Livery  muft  pals  a  prefent  Free-hold,  and  cannot 
commence  i»/«/«r(?,  Hob.  171. 

A  Corporation  cannot  make  Livery  afid  Seifin 
to  pafi  away  the  Free-hold  Lands  belonging  to  the 
Corporation,  but  they  may  make  a  Letter  of  Attor- 
ney to  another,  under  their  common  Seal,  to  make 
Livery  and  Seifin  for  the  Corporation,  MicK  23 
Car*  B.  R,  For  Livery  and  Seifin  wafi  he  made  by  one^ 
and  not  by  a  multitude ;  and  a  Corporation  can  do  no  ABs 
but  under  their  Common  Seal: 

If  a  Tenant  for  years  of  Lands  do  conlent  that 
Livery  and  Seifin  ihall  be  made  unto  him  that  hJth 
purchafed  the  Reverfion  of  thole  Lands  let  unto 
him,  and  it  be  made  accordingly,  this  is  a  good 
Livery  and  Seifim  to  make  the  Reverfion  pals,  al- 
though that  the  Tenant  for  ye^rs  do  not  go  off 
from  the  Land  at  the  time  when  the  Livery  and 
Seifin  was  made,  but  was  then  in  ad:ual  poffeffion 
of  it,  Mich*  25  Car.  B.R,  For  his  Term  is  not  freju- 
diced  by  the  Livery  h  for  only  the  Reverfion  faffeth^  and 
his  Ajjent  amounts  but  to  an  Attornment  to  him,  tg  whom 
the  Livery  is  made.  if 
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If  Leflee  for  years  makes  a  Feoffmenc,  the  Lef- 
Ibr  being  upon  the  Land  vvhdn  Livery  was  made, 
this  is  a  good  Feoffnient,  the  LaW  adjudging  the 
Leflee  in  poiTeflion,  becaufe  he  had  a  right  there- 
unto by  his  Leafe,  and  Livdry  ought  always  to  be 
given  of  the  Pofleffion,  and  therefore  he  that  hath 
the  poffertlort  maft  make  the  Livery  *,  but  if  the  Lef* 
for  makes  the  Livery,  the  Leflee  being  upon  the 
Land,  this  Livery  is  void>  beeaufe  the  Leflbr  can- 
not give  the  pofleOion  When  the  Leflee  is  there, 
Cro*  Eliz»,  3x1,  322. 

If  a  Deed  of  Feoffnient  be  made  of  Land,  Har 
henduTH  a  die  datm^  and  the  next  day  after  the  date 
of  the  Deed,  the  Feoffee  gives  Livery  and  Seifin 
of  this  Land,  this  is  a  good  Livery  and  Seifin  ; 
but  if  thi^  Livery  arid  Seifin  were  made  by  an  At- 
torny,  Ml  operatur^  MiCh*  23  Car.  B.  R.  Hoh*  514. 
"A  thing  that  is  to  take  effe^,  a  die  datm^  is  not 
totakeeffed  until  the  next  day  after  the  Deed 
bears  date  5  but  where  it  is  Habendum  a  dat*  or 
a  ConfeUiom  Indmtura^  there  it  commenceth  pre- 
lently. 

A,  makes  a  Leafe  to  B^  for  life.  Habendum  a  die 
cdnfeBionUy  and  Livery  is  made  by  A.  himfelf  a 
month  after,  and  it  was  there  held  that  the  Livery 
was  good,  it  being  made  by  the  FeoiTor  himfelf , 
but  if  it  had  been  executed  by  Letter  of  Attorny, 
then  niloperatur^  by  this  future  LiVery;  Smtb  and 
Boles  Cafe,  Cro*  Jac.  458. 

One  may  give  Authority  by  Parol  unto  another 
to  take  Livery  and  Seifin  of  Lands  for  him>  and  if 
fuch  Livery  and  Seiiin  be  taken  accordingly,  it  is 
good,  by  i^o// Chief  Jultice,  Mich.  1650,  B.S.  For 
this  (hews  bis  ajfent  to  take  the  Lands  by  the  Livery  and 
Seifin^  and  the  other  is  but  as  a  Co?fduihpipe  to  convey  the 
Lmdtmo  him  from  thi  feoffor. 

Where 
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Where  a  Man  pleads  quod  I.  S.  Fcoffavlt  him,  he 
need  not  plead  it  to  be  with  Livery,  becaufe  to  e* 
very  Feoffment  a  Livery  is  implied,  S  R^p.  Sa. 

See  Kehks  Tables. 

Icafer  teffo?  and  teffee* 

IF  one  take  a  Leale  by  Indenture  for  years  of  a 
ruinous  Hou(e>  that  wanteh  Reparations,  and 
do  covenant  in  theXeale  to  leave  the  Hoafe  at  the 
end  of  the  Term  in.good  repair,  he  is  bound  to  do 
it,  and  an  Action  of  Covenant  doth  lie  for  the 
LefTor  againft  him,  if  he  do  it  not,  2 1  Cau  Bi  R. 
But  if  he  had  not  covenanted  exprejly  to  do  it^  he  had 
not  been  hound  by  Law  to  do  it  >  for  the  Lavo  binds  not 
the  Leffee  to  leave  the  thing  let  in  better  condition  than 
it  was  when  it  wasfirfi  let  unto  him^  except  he  bind  him- 
felfby  an  exprefs  Covenant  to  do  it. 

A  Leale  for  Lives  muft  be  executed  with  Livery, 
becaufe  an  Eftate  for  life  is  a  Free-hold. 

A  Leafe  which  is  only  voidable,  and  not  abfo- 
lutely  void,  muft  be  made  void  by  the  Leffors 
re-entry;  but  if  a  Leafe  be  abfolucely  void,  there 
needeth  no  re-entry,  2 1  Car,  B.  R,  that  is  faid  void- 
able  which  may  be  made  void^  .  if  the  Lefjor  wil/,  and 
may  be  continued^  if  he  fleafe  at  his  EleBion^  the  Leafe 
is  made  void  hy  re-entry^  and  putting  out  the  Leffee^ 
or  elfe  it  is  continued  or  affirmed  by  receiving  the 
Rent^  and  thereby  acknowledging  htm  ft  ill  for  his  Tenants 

Where  there  is  a  Claule  in  a  Leafe,  that  if  the 
Rent  be  behind  and  unpaid  luch  a  day,  &c*  the 
Leafe  (hall  be  void  ;  now  if  there  was  a  demand 
made  at  the  day,  and  the  Rent  not  paid,  this  Leaie 
is  not  abfolutely  void  until  an  adual  Eiitry ;  ft  is 
only  voidable,  and  acceptance  of  the  Rent  before 
any  Entry  made  toll  make  that  which  was  a  voida- 
ble Leaie  a  good  Leaie,  Where 
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Where  the  Free-hnld  of  the  Lands  in  queftlott,  in 
an  Aiffcion  of  Trefpafand  Ejedment  is  entire,  and 
tliefe  Lands  be  let  out  to  ieveral  Perfons  for  years 
by  feveral  Leafts,  if  he,  whofe  Title  is  concerned, 
doth  intend  to  try  the  Title  of  thefe  Lands,  he 
muft  (if  he  intends  to  recover  poffeflSon  of  the 
whole;  deliver  a  Copy  of  the  Declaration  in  Eje^t- 
ment  to  every  Tenant  in  poffeffion,  or  his  Wife 
that  holds  any  of  the  Lands ,  for  there  (hall  no 
more  Land  be  in  queftion  upon  the  Tryals  than 
for  which  fach  Declaration  was  delivered  ^  but 
where  the  Leffor  of  the  Plaintiff  hath  feveral  Free- 
hold in  Lands  in  the  poffeffion  of  feveral  Per- 
fons, there  he  muft  deliver  Ieveral  Declarations  to 
each  particular  Pcrfon,  and  not  Copies  of  Decla- 
rations as  in  Cafe  where  there  are  feveral  Tenants 
under  one  joynt  Title,  Tafch.  23  Car.  B.  R,  For  fe- 
t/eral  Free- holds  mufi  have  feveral  Leafes  to  try  them^ 
hecaufe  they  are  the  Right  and  Titles  of  feveral  Perfons y 
or  may  he  held  by  feveral  Titles, 

A  Leafe  for  Years,  although  it  be  a  very  long 
Leafe,  cannot  be  entaifd  (but  may  be  affigned  in 
Truft  to  feveral  Ufes,  which  may  be  an  entail  in 
cfk&J  for  the  nature  of  a  Chattel  cannot  be  turned 
Into  an  Inheritance,  Hitt,  23  Car,  B.  R,  Which 
would  he  if  fuch  a  Leafe  which  is  but  a  Chattel  might  be 
entailed '•>  for  an  Efiate  tail  is  an  EJlate  of  Inheritance  \ 
yet  in  Chancery  they  do  often  mak^  good  fuch  entails  made 

The  Tfuft  of  a  long  Leafe  was  limitted  thus :  To 
the  Father  for  fixty  Years,  if  he  lived  fo  long  ^  af- 
terwards to  the  Mother  for  iixty  Years,  if  (he  lived 
fb  long;  afterwards  to  JohnsLtid  his  Executors  if  he 
furvived  his  Father  and  Mother,  and  if  he  died  in 
their  life-time,  having  Iffue,  then  to  his  IlTue  *,  but 

if 
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if  he  died  without  Iflne,  living  the  Father  and  Mo* 
ther,  the  Remainder  to  Edward  m  Tail>  John  di- 
ed without  liTiie  in  the  life  of  the  Father  and  Mo- 
ther, and  it  was  reiblved  that  Edward  (hould  take 
this  Remainder  for  the  whole  Term  had  velted  ia 
John  if  he  had  furvived,  yet  the  Contingency  ne- 
ver happening,  and  fo  wearing  out  in  the  compafi 
of  two  Lives  in  being,  the  Remainder  over  to  Ed- 
tvard  tnight  be  limited  upon  it,  int.  Wood  and  Saun-- 
dersy  before  the  Lord  Keeper  Bridgman  affifted  with 
the  Judges# 

If  a  Leafe  for  years  comes  to  be  limited  in  Tail,  the 
Law  allows  not  a  prefentRcftiainder  to  be  limited  there- 
upon, yet  it  will  allow  a  future  Eftate  arifing  upon  a 
Contingency  only,  and  that  to  wear  out  in  a  (hort 
time,  by  the  Lord  Chancellor  Finch  in  the  Duke  of 
Norfolk^s  C^iky  foL  27. 

A  Man  fettles  his  l^te  upon  himfelf  for  life,  and 
afterwards  to  his  Son  m  Tail,  with  Remainders  over, 
and  then  he  fays,  that  If  the  Son  (hall  die  without  Heir- 
male  of  his  Body,  that  then  his  Daughters  (hall  have 
the  Lands  for  loo  Years,  Provifo,  that  if  his  Heir- 
male  pay  1000  /.  to  every  of  his  Daughters  within  a 
Year  after  his  death,  that  then  the  Limitation  (hall  be 
void : 

The  Money  was  not  paid  after  the  death  of  the 
IfTue-male,  and  the  Daughters  entred  i  this  was  held  a 
good  Leafe  by  way  of  future  Intereft,  and  that  the 
commencment  of  it  was  after  the  death  of  the  Hefr- 
male  of  the  Body  of  the  Father  without  Iflue,  Goodyear 
zndClerky  Trin,  12  C^n  1043.  B*R*  But  I  fuppofe 
if  the  Heir  in  Tail  had  fulTered  a  Recovery  that  would 
have  barrM  this  Contingency. 

Seethe  lateTreatife  concerning  iptailed  Efiates. 
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A  Leffec  for  Years  Is  not  bound  to  repair  the  Houfc 
let  unto  him,  which  is  burned  by  accident  h  if  there  be 
not  a  fpccial  Covenant  in  the  Leafe,  that  he  (hall  leave 
the  Houfe  in  good  repair  at  the  end  of  the  Termv  but 
if  the  Houfc  be  burned  by  the  negligence  of  the  Lcffee> 
or  his  Servants,  Wife  or  Children,  he  (hall  repair  ky 
although  there  be  no  fuch  Covenant  in  the  Leafe  to  do 
it,  Fafch.  24  Car*  B.  JR.  For  hy  the  Leffees  Covenant  it 
jhall  he  intended  that  he  took  notice  of  what  Accidents 
might  happen^  and  his  Covenant  jhaH  be  taken  generally^ 
and  vnthotit  exception^  and  firongefi  again fi  hiwfelf  i 
for  negligence  which  is  prejudicial  to  another^  is  punijh' 
able  in  Law, 

In  a  Leafe  for  years  by  Indenture,  the  Term  is  not 
certain  before  the  Habendum  &  Tenendum  in  the  Leafe, 
Term.  Irin,  2^  Car.  B*  R,  For  though  it  do  appear  be' 
fore  the  Habendum  dc  Tenendum,  that  the  Lands  in  the 
Leafe  mentioned  are  demifed  un^  the  LeJ/e,  yet  it  doth 
not  appear  for  bow  many  TearWthey  are  demifed^  nor 
when  the  Leafe  is  to  hegin^  nor  when  to  end^  until  it  is 
declared  in  the  Habendum. 

See  the  Treatifc  call'd  Ars  Clericalism  and  feveral 
other  Books  to  this  purpofe,  as  Landlord  and  Tenant, 
&c. 

One  may  raife  an  Eftate  for  Life  in  Lands  fo  ano- 
»ther  by  way  of  Ufe,  'viz*  By  covenanting  with  A*  B, 
in  confideration  of  Natural  Love  and  Affedion,  &€* 
but  a  Covenant  in  confideration  of  Affedion  only, 
where  there  is  no  Affinity,  or  for  Money  only,  where 
there  is  no  Relation,  is  void,  and  the  Eftate  (hall  ne- 
ver rife  upon  it,  Mich,  24  Car*  B,  R.  For  the  Eftate  is 
executed  in  the  ceftuy  que  ufe,  by  the  Statute  of  Vfes^ 
32  H.  8.  without  Livery* 

If  one  be  in  poffeflion  of  the  Lands  of  another,  and 
hath  ufually  paid  a  Rent  unto  him  for  thefe  Lands,  al- 
though it  cannot  be  expreily  proved  that  the  Lands 

were 
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were  demifed  at  Will  to  him  that  is  thus  in  pofleffion 
of  the  Lands,  that  is,  That  he  fhould  hold  rhem  as 
long  as  both  Parties  fhould  pleafe,  yet  if  the  payment  of 
a  quarter  or  half  a  years  Rent  can  be  proved ^  this  will 
be  a  good  Evidence  of  a  Leafe  at  Will,  Mick  1650.  B* 
S.  For  it  Jhall  he  ^re fumed  that  he  in  pojjeffion  doth  hold 
the  Lands,  and  that  the  Owner  of  the  Lands  did  receive 
the  Rent  for  thofe  Lands,  upon  fome  private  Contra^ 
made  between  the  Fatties  for  holding  the  Lands  for  fome 
lerm-i  and  for  faying  of  fuch  a  Rent  for  them^  and  a 
lefs  time  cannot  be  fuppofed^  than  to  hold  them  at 
'Will, 

I  one  makes  a  Leafe  for  Years,  and  afterwards  the 
LelTor  enters  upon  the  Lands  let  before  the  Term  is  ex- 
pired or  determined,  and  doth  make  a  Leafe  of  the(e 
Lands  to  another,  this  fecond  Leafe  is  a  good  Leafe^ 
until  the  firft  LefTce  doth  re-enter,  2  Maii^  Pafch.  1 6  jo. 
B.  S,  And  then  the  firfi  Leafe  is  revived,  and  the 
firfi  Ltjfee  is  again  in.poffejjion  by  virtue  of  the  fir  ft 
Leafe* 

Where  a  Leafe  for  Years  is  made  by  the  words  De» 
mife.  Grant  and  to  Farm4et,  the  Leffee  is  not  in  pof- 
feflion  fb  as  to  bring  Trefpafs,  &c.  until  an  a6l:ual  En- 
try )  but  where  the  words  Bargain  and  Sale  for  a  con- 
lideration  of  Money  are  in,  although  but  for  a  Shilling* 
the  Party  is  in  pofTeffion  prefently  upon  executing  of  the 
Deed  fo  as  to  bring  Trefpais,  c^c'. 

There  needs  no  Entry  to  be  pleaded  upon  a  Feoif- 
ment,  becaufe  the  Livery  gives  the  Feoffee  actual  pof- 
feffion ;,  but  in  Cafe  of  a  Leafe  for  Years  the  Leffee  is 
not  in  adual  poffeffion  until  his  Entry,  and  therefore 
the  pleading  always  is  virtute  cujus  the  Defendant  cn- 
trcd,  and  was  pojffeffed,  &C'  Sec  Co.  Lit.  201.  a. 

Although  a  Leffee  for  Years  do  lofe  his  Indenture  off 
Demife  of  the  Lands  let  unto  him,  yet  he  Siall  not  loie 
his  Term  in  the  Lands  let  by  the  Indenture,  which  is  fo 

Dd2  loftj 
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loft  j  if  it  can  be  proved  any  way  that  there  was  fuch  a 
Term  let  unto  him  by  Indenture,  and  that  it  is  not  de- 
termined j  fo  it  is  of  any  other  Eftate  in  Lands,  if  the 
Deed  that  created  the  Eftate  be  loft,  iif  it  can  be  proved 
that  there  was  fuch  a  Deed  made,  and  that  fuch  an 
Eftate  was  conveyed  by  the  Deed >  Pajcb,  1650.  14 
and  15  Mali  1650*  J?.  5.  For  the  Efiate  in  the  Lands 
is  deri'ved  fro^  the  Party  that  made  the  Veedy  and  not 
from  the  Deed  otherwije  than  infirumentally  and  declara- 
tively  tojhew  his  mind  and  intent  that  convey s  the  Efiate^ 
a§  aljfo  the  mind  and  intent  of  him  that  receives  it^  and 
the  lofing  of  the  Deed  can  make  no  alteration  herein, 

MAttcrs  which  do  concern  the  Liberty  of  any  one, 
ought  to  be  determined  as  fpeedily,  as  lawfully 
they  may  be,  Trin»  it  Car 4  B,  R,  For  Liberty  is  coun- 
ted very  precious^  and  exceedingly  favoured  in  LaWy  not 
only  tn  refpe£i  of  the  f articular  Profit y  v^hich  every  one 
obtains  by  hts  Liberty y  but  alfo  in  refpeS}  of  the  IVeaU 
fublickh  for  one  in  Prifon  st  dijahledto  be  ufeful  to  him- 
felf  or  any  other  y  and  every  good  SubjeSi  is  ufeful  as  well 
to  the  publick  as  to  himfelf 

Where  any  thing  is  ftiewed  to  be  done  within  a  Li- 
berty or  a  Franchife,  there  it  is  not  neceflary  to  ftiew 
within  what  County  that  Liberty  or  Franchife  doth  lie, 
7r/w#  23  Cjr.  B*R*  For  the  Franchife  hath  ns  relation 
to  the  County. 

tztu 

LEET  is  a  Court  derived  out  of  the  Sheriffs  Tourn, 
and  enquires  of  all  Offences  under  the  Degree  of 
High  Trcafon ;  but  thofe  Offences  which  are  to  be  pu- 
nilhcd  with  lofs  of  Life  or  Limb,  are  only  inquirabic 

there. 


there,   and  muft  be  certified  over  ro  the  Juftices  at  the 
Aili^es.     See  Stat,  i  E.  3.  caf,  16. 

If  a  Court-Leet  do  not  choofc  a  Conftable  to  fervc 
within  that  Leet,  the  Qyarter-SeiTjons  of  that  County 
where  that  Leet  is,  may  choofe  one,  A^Iick  22  Car ^ 
B*  R»  For  the  Commo7i''wealth  muft  not  he  nnferved^ 
and  it  much  concerns  the  Veace  of  the  Common-wealth, 
hut  more  fpecially  of  the  County  wherein  the  Leet  liesy  to 
havefuch  Officers  chofen* 

Qu.  Whether  a  Court- Leet  may  enquire  of  private 
AJJaults  and  Batttries^  if  there  he  no  Blood- [hed  in  the 
cafe  ?  For  Bacon  Juftice^  and  Walker  Apprentice  of 
the  Law  in  the  Inner- Temple,  held  that  a  Court- Leet 
might  enquire  of  them.  But  Roll  Juftice  held  the  con* 
trary^  Pafch.  24  Car.  B.  R.  Becaufe  they  are  a^lion- 
able  at  the  Common  Law  only  hy  the  Tarties  injured^ 
and  are  not  Offences  againft  the  Fuhlicl{^\  hut  there  may 
he  an  'Endi^mtnt  at  the  Sefjions^  or  an  Information  in 
the  Crown  Office  for  a  Battery^  although  there  he  no 
Blood'fhed. 

In  a  Prefentment  in  a  Court  Leet,  it  ought  to  appear 
upon  what  day  the  Court  was  held.  2  Saund,  291. 
and  at  what  time  a  Court ^Leet  may  be  held.  Ftde  Mag. 
Chart,  cap.  ;$♦  A  Leet  cannot  amerce  for  things  to 
the  damage  of  the  Lord,  Kaym,  160.  For  the  Court 
can  amerce  for  nothing,  except  publick  Nufances,  and 
not  for  any  particular  Trefpafs  or  Damage  to  the  Lord 
or  any  other,    i  Sound*  135,  13  d. 

Mmtmion. 

THE  words  ifuam  diu  dum  &  dummodo  are  v/ords 
of  Limitation!  as  if  a  Leale  be  made  to  a  Wo- 
man dum  fola  fuerit^  or  dum  cafte  vixerit^  or  dum- 
modo folverit  talem  reddiium^  or  quamdiu  (olve-^ 
rit  talem  redditum  inalltiiefe  Cafe>,  if  there  be  not 
a  performance  according  to  the  Littiitation,    it  detcr- 
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mines  the  Leafe ;  but  it  is  other  wife  where  Rent  is  re- 
ferved  upon  Condition,  for  there  is  a  Contrad  between 
the  LefTor  and  LelTce,  VaugL  32. 

In  all  Cafes  where  after  a  Condition  an  Intcreft  is 
limited  to  a  Stranger,  although  it  be  by  exprefs  words 
of  the  Condition,  yet  for  the  benefit  of  the  Stranger  it 
(hall  be  conftrued  to  be  a  Limitation,  Fcrrand  and  Ranf 
fsp  Cale,  Leonard  16 p, 

A  Limitation  determines  an  Eftate  without  Entry 
or  Claim^  but  there  mufi  be  an  adual  Entry  to  deftroy 
a  Condition,  2  Rep.  53* 

No  Condition  or  Limitation  framed  by tthc  Party 
in  his  Deed  can  make  one  and  the  fame  Eftate  to  ceaft 
at  one  time,  as  to  one  Perfon^  and  be  in  ejje  as  to  ano- 
ther,, or  to  ceafe  at  one  time  and  revive  afterwards,  6 
Rep.Afl. 

If  a  Limitation  of  an  Eftate  in  Lands  be  uncertain, 
fuch  a  Limitation  is  not  good  in  Law,  but  void.  HtU. 
7,1  Car*  B.  R,  For  the  Law  cannot  tell  what  conftruBion 
to  make  of  fuch  Limitation^  hy  reafon  of  the  incertainty 
vf  />,  nor  how  to  direB  the  Eftate  limited^  and  there- 
fore the  Eftate  jh all  femain  m  if  there  had  been  no  fuch 
Limitatiom  Set  Cro.  £&.  216.  ^nd  Anderfon  2 'yd. 

There  is  a  difference  between  a  Condition  precedent, 
annexed  to  an  Eftate  fubfequent  to  this  Condition,  and 
a  Limitation  fdbfequcnt  annexed  to  an  Eftate  prefeiitly 
Vifted,  Hill,  22  Car.  B,  R*  in  refpeB  of  the  incertain- 
ty of  the  former  Eftate^  which  depe^ids  upon  the  Condi- 
tion^ and  the  certainty  of  the  later  Eftate  which  hath 
no  dependency  upon  the  Limitation. 

A  thing  that  is  exprefly  h'mited  in  a  Will  by  plain 
words,  (hall  not  be  afterwards  made  incertain,  by  ge- 
neral words  whichfollow  in  the  faid  Will,  HiU,  23  Car. 
B.  R,  For  that  voere  to  encounter  a  thing  that  is  plain 
and  certainly  kpown  with  that  which  is  ohfcure  and 
doubtful^  and  to  make  doubts  inftead  of  clearing  of 
them*  A 
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A  Limitation  of  an  Eftace  to  begin  after  the  de- 
termination of  an  ablblute  Eftate  in  Fee-fimp!c, 
is  a  void  Limitation  in  Law  ;  for  if  the  Law  (hould 
fuflfer  fiich  a  Limitation  to  be  made,  this  would  be 
to  fuffer  Perpetuities  to  be  made,  which  the  Law 
doth  abhor ;  but  yet  a  Limitation  of  an  Eftate,  is  a 
good  Limitation,  ip  ^fr,  1650.  B.  S.  For  ftich  an 
Eftate  in  Fee  may  ne'uer  take  ejfeB^  and  fo  it  js  not  an 
abfolute  Eftate  in  Fee-Jim  fie :  and  fo  is  Pell  and  Browns 
Caje  in  Cro*  Jac. 

For  other  Limitations,  lee  Kehles  I'ahhs^  and 
fee  Stat.  2 1  Jac*  cap  16.  d^  2  Samd.  ^5,  56,  &c* 
120, 12  T,  ^c*  See  the  Statute  for  Amendment  of 
the  Law  at  the  beginning  of  the  4ch  psLvt  of  In/^rucl^* 
Ciericalis^  for  limiting  Suits  in  the  Admiralty,  and 
of  Anions  for  and  againft  Perfons  beyond  the  Seas# 
Fide  hut.  Ent^  5>8, 250,  260^  780,  ^46. 

Latitat 

IN  the  Cafe  of  Ahlot  againft  Camhyy  Hill.  1656. 
B.  S.  It  was  [aid  by  the  Courts  that  a  Latitat  can- 
mt  ijfue  cut  of  this  Court  into  the  County  of  MiddlefeK, 
except  the  Court  remo/ves  out  of  Middlefex,  for  if  the 
Court  removes  out  of  Middlefex,  then  the  Froeefs  in 
Middlefex  muft  he  a  Latitat,  and  in  the  Comtty  white 
the  Court  is  the  Froeefs  muft  be  by  Billj  as  it  was  in  ^Axdi* 
dlckxbefore  the  Court  removed. 

A  Latitat  out  of  this  Court  is  in  the  nature  of 
an  Original  Writ,  called  aclaufum  fregit  returnable 
in  the  Common  Pleas  put  of  the  Chancery,  upon 
which  they  proceed  in  the  Common  Pleas,  MicL 
1^49,  B.S.  And  is  of  Antifiuity  beyond  the  Memory  of 
Man. 

See  more  in  the  firft  part  of  Infiructor  Clerica- 
lis. 

i>d4  ©acfcBaL 
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THE  Marefchalof  the  Marefchalfea  of  this 
Court  is  intended  to  be  always  prefent  in 
Court  while  the  Court  is  fitting,   21  Car. 

B,  R,  Forjt  is  his  Office  to  be  always  attending  ufon  the 
Court  to  execute  bis  Office  in  relation  to  the  Court  ufon 
aUoccajions  that  might  fall  outfitting  the  Court  •>  and  he 
is  finable  for  his  ah  fences  and  his  non-attendance  is  a 
Forfeiture  of  his  O^ce^  HiH.  2i#  and  22  Car.  2  Regis 
?»P.  R. 

ponfirance^ 

^1^0  Perfbn  fhall  be  compelled  to  ftiew  a  thing 
•*-  ^  in  pleading,  which  by  common  intendment  he 
cannot  have  knowledge  of,  22  Car*  B.  R.  38  H.6, 
foL  3«  For  the  Law  doth  not  require  unreafonable  things 
to  he  done.  ' 

Where  a  M^n  pleads  any  Deed,  which  is  the 
fubftance  of  his  Plea  or  Declaration,  if  he  doth 
not  plead  it  with  a  .profert  in  Curia  his  Plea  or  De- 
claration is  naught  upon  a  Demurrer,  and  if  he 
doth  plead  it  with  a  profert,  if  the  other  party  de- 
mands a  fight  of  it,  he  cannot  proceed  till  he  hath 
(hewn  it ;  and  if  after  the  other  Party  hath  had  a 
fight  of  it,  if  he  demands  a  Copy  of  it,  he  cannot 
proceed  till  a  Copy  is  delivered  to  him. 

See  the  late  Ad  for  Amendment  of  the  Law* 


Ration  to  tfie  Court* 

Monday  is  a  fpecial  day  for  Motions  in  this 
Court  by  the  ancient  Courle.  1  luppole  it 
is  fo,  becaufe  the  Court  and  Council  cannot  be  . 
(b  well  prepared  to  I'petk  in  folemn  Matters  on 
chat  day,  in  regard  of  the  Lords-day  which  im- 
mediately precedes,  Mich.  21  Car,  B.  R.  Tet  Mo- 
tions are  made  upon  any  day  as  the  Bufinejs  of  the  Court  or 
the  day  vptll  permit. 

One  ought  not  to  move  the  Court  for  a  thing 
againft  which  they  have  delivered  their  Opinions, 
Trm  2  2  Car,  B.  R,  But  ought  to  refi  fatisfied  with  the 
Judgment  of  the  Courts  and  to  (uhmit  thereunto^ 

Where  a  Modon  hath  been  denied,  the  fame 
Matter  ought  not  to  be  moved  again  by  another 
Council  without  acquainting  the  Court  thereofj 
and  having  of  their  leave  for  the  fame» 

If  Monies  be  upon  a  Motion  ordered  to  be 
brought  into  the  Court ,  and  are  accordingly 
brought  in,  they  ought  not  to  be  taken  out  of  the 
Court,  but  upon  a  Motion  and  Rule  of  the  Court 
made  therein,  Htll.  22  Car,  B,  R*  For  when  they 
are  brought  into  the  Courts  they  are  in  the  Cufiody  of 
the  Courty  and  to  he  difpofed  of  by  the  Pire^ions  of  the 
Court  only. 

If  any  thing  be  moved  to  the  Court  upon  a  Re« 
cord,  if  the  Record  upon  which  the  Motion  is 
made  be  not  in  Court  when  the  Motion  is  made, 
the  Court  will  make  no  Rule  upon  fuch  a  Motion, 
Hill,  2  2  Car*  B,  ]?♦  For  the  Court  will  be  fatisfied  by 
the  Record^  whether  the  matter  of  the  Record  upon 
which  the  Motion  is  grounded  be  jo  as  is  fftggefied  by 
the  Council^  and  will  not  refi  upon  Suggefiions  made  at 
the  Bar  j  for  the  Court  judges  not  upon  allegata  mly^ 
*/^  Kpo»  allegata  &  probata,  ^  If 
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If  there  be  divers  Rules  of  the  Court  made  in 
a  Caufe,  and  the  Party  intends  to  move  upon  thefe 
Rules,  he  mull  produce  the  Rule  that  was  laft 
made  in  the  Caufc,    and  move  upon  that,   Pa/ch, 

23  Car,  B.  R.  Yet  it  is  neceJJ'ary  alfo  to  have  the  Rules 
and  Copies  of  the  Affidavits  made  in  the  Cau/e^  to  fatis- 
fa  the  Court  hotv  the  Caufe*ftands  in  Court ^  and  how  it 
hath  been  proceeded  in  from  time  to  timcy  and  how  the 
Rules  defend  upon  one  another  i  but  the  laft  Rule  is  the 
fn&ji  material* 

One  Party  ought  not  to  furprife  another  by  a 
Motion  in  Courts  but  he  ought  to  move  in  fuch 
convenient  time,  that  the  other  Party  againft 
whom  the  Motion  is  made,  may  have  time  to  be 
heard,  and  to  make  his  Defence,  PafcL  23  Car.  B. 
R,  And  this  the  Court  will  grant. 

It  is  againft  the  Rule  of  the  Pradice  of  this  Court 
to  move  Matters  in  Law  upon  the  laft  day  of  any 
Term,  except  it  be  where  the  Gafe  is  peremptory* 
or  of  neceffity  to  be  moved  then,  Vafch*  13  Car, 
B,  R*  Becaufe  the  other  Party  cannot  have  time  to  make 
his  Defence  by  anfwering  the  Motion^  and  that  day  is  a 
day  appointed  chiefly  for  Motions  to  prepare  BuJineJJ'es 
figainft  the  j^ffi'^es  or  next  Term  to  come* 

One  ought  not  to  move  the  Court  for  a  Rule  for 
a  thing  to  be  done,  which  may  by  the  common 
Rules  of  Pradlce  of  thisCourtbedone  without  mov- 
ing the  Court  for  it,  much  lefs  ought  the  Court  to 
be  moved  for  the  doing  of  that  which  is  againft 
the  common  Rules  and   Pradice  of  the  Court, 

2 4  €<??•♦  B.  R*  For  the  Court  is  not  to  be  troubled  mth^ 
nor  the  Client  put  to  the  charge  of  needlefs  Motionsy  nor 
of  Motions  not  to  be  granted^  and  the  former  fort  offucb 
kind  of  Motions  do  favour  of  Ignorance^  and  the  later 
of  too  much  Prefumption't  the  former  are  to  put  the  Court 
to  needlefs  Trouble^  and  the  later  are  moved  againfl  the 
Honour  of  the  Court.  ^         VVheo 


When  a  thing  queftionable  between  the  Parties 
IS  to  be  moved  to  the  Court  for  the  fetling  thereof ; 
he  that  intends  to  move  it,  muft  give  the  adverfe 
Party  timely  notice  of  the  day  (as  near  as  he  can) 
when  he  will  move  it,  Mifk  1650.  B,S.  And  up- 
on  what  he  intends  to  move^  that  he  may  he  prepared  to 
anfpper  the  Motion  at  the  time  when  he  moves^  for  the 
quicker  diffatch  of  Bufinefs^  and  for  the  faving  of  far-* 
ther  Charges, 

If  a  Rule  of  Court  was  grounded  upon  an  Affi-,^ 
davit ^  he  that  will  move  the  Court  to  fet  afide  the 
Rule,  muft  when  he  moves  produce  the  Copy  of 
the  Affidavit  in  Court,  HilL  i6^p.  22  Fek  B.  S. 
That  the  Court  may  he  informed  upon  vphat  grounds  the 
Rule  was  made^  and  tihether  there  he  caufe  jhewed 
upon  the  Motion  fu^cient  to  induce  them  to  fet  afide  the 
Rule* 

It  is  againft  the  courfe  and  Pradice  of  the  Court  for 
a«y  Ptrfon  to  make  a  motion  in  his  own  Caufe,  24 
Maiiy  Vafch,  1^50.  5. 5.  So  faid  in  one  Thrulton  and 
Mafons  Cafe^  viz.  For  a  Counfellor  to  do  it. 

When  the  Court  doth  grant  a  Motion  for  a  Haheas 
Corpus^  Certiorari^  Mandamm^  d^c,  or  gives  Judg* 
ment  in  any  Cafe,  there  is  i  /.  paid  to  the  Box,  but 
the  laftday  of  a  Term  there  is  paid  to  the  Box  2  j.  for 
every  Motion  granted,  and  i  s,  for  every  Motion  denied. 

It  is  not  ufual  to  move  for  aTryal  at  the  .Bar  upon 
the  laft  day  of  the  Term,  i  Julii^  16^0,  K  Sc  Nor 
for  the  Secundary  to  make  a  Report^  nor  for  a  frohihi* 
tioHy  nor  to  vacate  a  Judgment^  or  fuch  like  Cafes  of 
Difpute^  except  both  "Parties  he  in  Courts  and  are  con^ 
tented  with  the  Motion^  and  prepared  tofpeak  in  it ;  and 
if  fuch  Motions  ke  made^  the  Cvurt  will  make  no  Rtth 
upon  them* 


The 
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The  thtee  laft  days  of  the  Term,  if  it  be  an  Iflbablc 
Term,  are  appointed  to  hear  Motions  only,  and  no 
other  BufinefTes,  except  upon  fpecial  Occalions  •>  but  if 
it  be  not  an  liTaable  Term,  then  the  two  laft  days  arc 
only  for  the  hearing  of  Motions »  for  in  thofe  Terms 
there  is  Icfs  occafion  for  Motions  than  in  IfTuable  Terms^ 
30  Jatk  1650.  B.S.  The  Jffuahle  Terms  are  Hillary 
Term  and  Trinity  Term^  and  they  are  fo  called^ 
hecaufe  though  there  b&IJJues  joined  in  every  Term^  yet 
.  notfo  many  by  much,  as  in  thefe  Terms^  in  regard  of  the 
Caitfes  Tphich  are  to  he  tryed  {all  England  over)  at  the 
j4ffiz,esi  which  do  follow  in  the  next  Vacations  after  the 
faid  TermSiWvi,  The  Lent-AJftzeSy  and  Summer 'Ajjir^ts^ 
as  they  are  commonly  called* 

In  the  Cafe  of  omToplefs  verf,  Rag^  Hill.  1^57. 
It  was  faid  that  one  ought  not  to  move  for  fever al  things 
in  one  Motion^  and  therefore  upon  a  Motion  that  one  in 
an  Ejetfment  might  he  made  party  to  defend  hu  Tttle^ 
and  that  he  might  alfo  imparl  to  the  next  Term^  the  Par' 
ty  was  admitted  to  be  made  a  Tarty ^  and  ordered  to 
move  again  at  another  time  for  an  Imparlance  to  move  > 
tVJo  things  in  one  Motion^  the  Court  calls  grafting  upon  a 
Motion  5  hut  fuch  Motions  have  been  often-times  allows 
id. 

By  Glyn  Chief  Jufticc,  It  is  not  the  Cuftom  or  the 
Practice  of  the  Common  Picas  for  a  Serjeant  at  Law  to 
Bfiov^  for  a  Clerk  of  the  Court,  and  afterwards  for  his 
Client,  Mich*  1655.  E,  5.  for  it  feems  it  is  not  in- 
tended there,  that  he  doth  move  without  a  Fee  for  a 
Clerk  of  the  Court,  and  therefore  if  he  Jhould  be  fo  heard, 
he  would  have  a  double  Motion  at  one  time,  which  no 
Court  doth  allow  'j  but  in  this  Court  it  is  ufually  done, 
fo  pj^ap  it  feems  the  Cgmclj  here  ^^e  more  civil  to  the 
Clerks  of  the  Ceurt^  than  they  are  in  the  Common 
fleas. 

Every 


Every  Pcrfon  who  makes  a  folemn  Argument  at 
the  Bar  is  allowed  by  the  Court  a  Motion  for  his 
Argument. 

A  Grand- Jury  may  find  a    Bill  of  Mainjflaughter 
to  be  Billa  'vera  per  infortunium^  Pafc.  23  Car. 
B.  R.  ^ 

IF  Lands  be  mortgaged  to  one,  the  Intereft  in  Law 
in  thefe  Lands  is  in  the  Mortgagee  before  the  For- 
feiture of  them,  Mick  23  Car.  B.  K.  For  he  hathfw 
chafed  the  Lands  ufon  a  valuable  Conjideration  ,  as  the 
Law  will  intend^  and  though  the  Mortgagor  may  redeem 
them  in  refp^  of  the  Agreement  hetwixt  the  Parties  j 
yet  it  is  not  known^  whether  he  will  doit  or  no  s  for  it  is 
in  bis  power  to  do  ity  or  not  to  do  it^  and  if  he  do  it  not^ 
then  the  Eftate  in  Law  is  abfolute  in  the  Mortgagee  with* 
out  any  other  AB  to  be  done  to  pafs  the  Efiate  >  hut 
the  Mortgagor  hath  an  equitable  Right  of  Redemp- 
tion* 

Where  a  Mortgage  is  forfeited,  the  Mortgagor  may 
bring  an  Ejediment  without  an  actual  Entry  ,  for  he  is 
in  poflcffion  upon  the  executing  of  the  Conveyances  > 
alfo  in  an  Ejedment  to  be  brought  upon  it^  Leafe^  En* 
try  and  Oufiir  muft  be  confcffed  ,  which  is  fufficient , 
but  where  a  Condition  is  to  be  defeated  ,  there  muft  be 
an  aciual  Entry  before  the  Party  can  being  an  £- 
)e(%ment. 

Vid*  The  Trcatife,  intitled ,  The  Larp  of  Mortga* 
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ON  E  MeTuage  cannot  be  appurtenant  unto  another 
Mefuage,  Mich.  24  Car,  B.  K,  For  a  Mefuage 
is  an  entire  thing  of  it  felf  and  therefore  cannot  he  af* 
furtenant  to  another  thing ;  for  that  which  affertains  to 
another  things  may  he  faid  to  be  fart  of  it^  andfo  not 
entire  of  tt  felf. 

By  the  Grant  of  a  Mefuage  ,  cum  pertinenciis^  the 
Stables,  Barns,  Outhoufes,  Gardens  and  Curtilages  do 
pafs  >  but  Lands  do  not  pafs  properly  as  appurtenant  to 
a  Mefuage  >  but  if  a  Leafe  be  of  a  Mefuage  with  the 
Lands  therewith  ufed,  or  therewith  ufually  letten,  there 
Lands  will  pafs  with  it.    ' 


THERE  is  a  difference  between  a  Non'Juit  and 
a  Retraxit  ia  Non-fuit  is  always  upon  a  demand 
made  for  the  Plaintiff  to  appear ,  and  he  makes 
default  >  a  Retraxit  is  when  the  Plaintiff  is  prefent  in 
Court.  A  Retraxit  is  a  Bar  of  all  other  Anions  of  the 
like  Nature,  but  a  Non-fuit  is  not ,  unlefs  in  fomc  par- 
ticular Cafes  h  for  it  may  be  the  Plaintiff  hath  miftaken 
fonaething  in  his  Declaration,  or  that  his  Witnefles  who 
fhould  prove  his  A<^ion  arc  not  prefent. 

A  Non-fuit  in  an  Appeal  of  Murder  ,  Rape,  Rob- 
bery, &c.  after  appearance  is  peremptory ,  and  this  is 
in  favor  em  Vita^  Co.  \au  138,  13^. 

In  real  or  mixt  Anions ,  the  Non-fuit  of  one  of  the 
Demandants  is  not  the  Non-fuit  of  both,  for  he  which 
makes  default  (ball  be  fumnioned  and  fevered  h  but  regu- 

gularly 


gularly  in  perfonal  Adions  the  Nonfuit  of  one  Plain- 
tiff is  the  Non-fuit  of  both,  unkfs  in  fome  Particulars. 
Ibid, 

,  Upon  aTiyal  when  the  Jury  comes  Co  deliver  in  their 
Vcrdi<a,  and  the  Plaintiff  is  called  to  hear  the  Verdid  i 
if  he  do  not  appear  after  he  is  thrice  called  by  the  Cryer 
of  the  Court,  he  is  to  be  Non-fuited  ,  and  the  Non- 
fuit is  to  be  recorded  by  the  Secundary,  by  the  dire<5tion 
of  the  Court,  at  the  Prayer  of  the  Defendant's  Coun- 
cil, HtlL  2 1  Car.  B,  R.  For  the  Court  will  not  order 
it  to  be  recorded^  except  the  Council  pray  it  for  the 
Client, 

The  Court  cannot  compel  the  Plaintiff  to  appear  and 
ftand  a  Verdi'd  >  but  if  the  Plaintiff  appears,  or  his 
Council^  or  A  ttorny  appears  for  him,  he  cannot  be 
afterwards  Non-fuit ,  bat  the  Jury  muft  deliver  in  their 
Verdi<$. 

The  King  cannot  be  Nonfuited,  becaufe  in  Judg- 
ment of  Law  he  is  always  prefent  in  Court ,  but  his 
Attorny  General  may  enter  a  Nolle  profecfui. 

See  where  the  Plaintiff  may  enter  a  Nolle  profequi  for 
one  part  of  his  Adion,  and  proceed  for  the  other  part. 
I  Saund.  207. 

After  a  Demurrer  joyned,  if  the  Court  gives  a  day 
over,  the  Plaintiff  may  be  Non-fuit,  for  the  Plaintiff  is 
then  demandable,  Co,  Lit,  I40#  a. 

After  a  Judgment  quod  computet^  the  Plaintiff  may 
be  Non-fuitedjbecaufe  it  is  but  an  interlocutory  Judg- 
mentj  but  after  any  other  Verditft  whereupon  a  linjd 
Judgment  is  to  be  given>  he  cannot* 

When  a  Plaintiff  is  Non-fuit,  if  he  will  again 
proceed  in  the  lame  Caufe ,  he  muft  put  in  a  new 
Declaration,  and  cannot  proceed  upon  that  Decla- 
ration, whereupon  he  did  proceed  in  the  Caufe, 
and  wherein  he  became.  Non-fuit ,  22  Car,B,Ri 
16  Apr,  1^50.  B,  S>  For  by  his  bmg  Non-fuit  itjhall 

he 
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he  intended  that  be  had  no  fuch  catifs  of  Suit  as  he  de* 
dared  in^  and  [o  that  Declaration  isvoid^  and  he  hath 
no  day  in  Court. 

The  King  of  Spain  hath  been  Non-fait  in  Eng- 
land* Mich;  2  2  Car.  B.  R.  And  this  ftands  with  rea- 
fon't  for  if  a  foreign  Trince  will  take  the  benefit  of  the 
national  Laws  here^  he  wufi  proceed  and  ftand  to 
the  Rules  and  Orders  of  the  Court  wherein  he  prefers  his 
ASlion. 

If  the  Plaintiff  will  not  proceed  upon  his  Decla- 
ration, as  he  ought  to  do  by  the  Rules  of  the  Court, 
the  Defendant  may  Non-fuit  him  ,  Mich*  i6^p, 
B.  S,  Qu* 

Although  upon  a  Tryal  the  Plaintiff  be  called 
to  hear  the  Verdid  ,  and  do  not  appear  to 
hear  the  Verdid  when  he  is  called ,  and  there- 
upon the  Court  dired:  the  Secundary  to  record  the 
Non-fuit  s  yet  if  afterwards  the  Plaiatiffdo  appear 
before  the  Non-ftit  be  adually  recorded,  the  Court 
may  proceed  to  take  the  Verdi6t,  Tri;;.  1651.  B.  S. 
For  it  is  not  a  Non-fuit  until  it  he  recorded  by  the  Se- 
cundary 5  and  then  it  is  made  fart  of  the  Record^ 
and  is  in  the  nature  of  a  yudgwent  againfi  the 
Tlaintiff. 

If  the  Plaintiff  be  not  ready  at  the  Tryal  when 
the  Jury  is  called  and  fworn,  the  Court  may  call 
himNon-fait«  By  iio// Chief  Juftice,  1651.  B*  S> 
For  itfhall  be  intended  he  will  not  proceed  in  his  Caufe 
any  farther ,  yet  fometimes  the  Court  hath  fiayed  a 
while  in  exfe Nation  of  his  comings  and  making  good  his 
AHion. 

Vide  Raymond,  38, 73.  and  fee  alfo  Keebles  Tables. 
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Hiolle  lS>^Ofequ{  upon  part  of  a  Record. 

A  Nolle  Profeeftti  is  where  there  are  divers  liTues, 
or  an  Iffue  and  Demurrer  in  one  caufe  joyn*- 
ed  between  the  Plaintiff  and  the  Defendant,  and 
the  Plaintiff  enters  upon  the  Roll,  a  Nolle  Profe^m  •, 
that  is  to  fay,  That  he  will  not  proceed  upon  one 
or  more  of  the  Iffues  or  Demurrer  joyned  ,  yet  he 
may  notwithftanding  fuch  Entries,  prddeed  to  Try* 
al  upon  the  reft  of  the  Iffues ,  Bill*  23  Car.  B*  R, 
Or  to  argue  the  Vemurrer,  ^^ 

In  an  A(fllon  brought  againft  three,  one  of  them 
pleads  the  General  Iffue,  and  the  other  two  Ipeci- 
ally  i  the  Plaintiff  demurs  to  the  fpecial  Plea,  and 
tries  the  General  Iffue,  and  recovers  a  Verdidr,  and* 
hath  his  Judgment,  and  before  any  Judgtnent  is  had 
upon  the  Demurrer  he  enters  a  Nolle  Profequi  as  to 
the  Demurrer,  and  it  was  held,  that  if  the  Nolle 
Profetfui  had  been  entred  before  the  Judgment,  it . 
had  difcharged  the  whole  A6tion,  for  it  had  been 
in  the  nature  of  a  Releafe  in  Law ,  to  the  others  > 
fo  alfo  it  had  if  Judgment  had  been  againit  them 
all,  and  the  Plaintiff  had  entred  the  Nolle  Profeqm 
for  the  two,  for  Non-fuit  or  Releafe,  or  other 
dilcharge  of  one,  dilcharges    all  the  reft ,    Hokt 

A  Retraxit  before  7/^4?'^^'^^>  ^^  ^^  one  Defen- 
dant releafeth  all  the  reft,  but  after  Judgment  it  fiifall 
only  extend  to  hina  for  whom  it  is  entred,  i  Rolls 
Rep.  235. 

Sqq  Nolle  ProfequidLS  to  one  Defendant  in  Trover^ 
S  Kek  1^6, 

Nolle  Profequi  sls  to  Retraxit  by  httorny*      Id. 

Ee  See 
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See  the  two  General  Tables  of  Pleadings ,  'viz. 
TuwnffnJund    Cornwalls*     Y\^^  Regtil,   Flkandi 

Nuiance  made^na  Port  or.  Haven  by  the 
finking  of  a  Ship  there,  ought  to  be  removed 
by  the  Owner  of  the  Ship,  and  if  he  do  not ,  he 
may  be  indided  for  it,  for  making  a  common  Nu- 
fance^  i.^^-Car^^  B*  R*  For  it  ii  frejt^dicial  to  the  Com- 
mon-ivealth  inhindring  of  'Navigation  and  Trade, 
.  Whf fcthe  ere<fting  a  new  Fair  or  Market  in  a 
Towt^n^xt  to  any  other  Fair  or  Market,  (hall  be 
aNufance  5  and  where  not,  2  Samd*  173,  174. 
Vide  Lut*  6^yC)i, 

An  AdjoRfuppn  the  Cafe  ought  to  be  brought  a- 
gainfl:  one  th^t  makes  a  private  Nufance ,  and  hg 
ought  not  10  be  indided  for  it,  Tafc.  23  Car.  B*R» 
For  Indi^kments  ought  to  he  in  the  Queens  Name 9  and 
are  f  resumed  to  he  preferred  for  Offences  done  agmn[t  the 
TubUck-i  and  not  for  private  Injuries* 
.  A  common  Nufance  tnay  be  abated  or  removed 
by  thofe  ferfons  who  are  preiudiced  ^by  it,  Pafc 
2.3  Car.  B.  R.  And  they  are  not  compellable  Jo  hrtng  A- 
6tions  to  remove^  them. 

Any  Perfon  may  juft^e  the  cutting  down  of  a 
Poll  er€d:ed  in  the  Queen's  High-: way  rf</^o»i?««w^ 
wcc«wew«>w  of  |he  Qu6en*s^ubje<5l:s. 

If  a?  Man  have  pardcuJar  Damage  by  a  foun- 
drous  Way,  he  is  generally  without  remedy,  be- 
caufbit  pughc  to  be  repaired  by  ibme  Town-ft^ip 
or  Vili  againlt  whom  an  Action  will  not  lie,  but 
only  aa  Indidm^^t,  K^ugh^  340* 

..-  tn 


In  every  Houle  four  Things  are  defined ;  i.  Ha- 
bit atio  bominis.  2.  DeleBatifi  Jnhabitantif.  3.  iV*- 
cejjitates  hominis  i  and  4.  Saluhritas  Aeris^  and  for  a 
Nufance  made  to  ail  thefe,  excepting  only  deledta" 
tio  bommis^  an  Adion  will  well  lie,  ^  Rep^  58,  5^e 

See  Kfbles  Tables,  and  fee  Shefardoi  Deeds. 

Nomine  Voina  for  the  Non-payment  of  aRent, 
ought  to  be  legally  demanded  ,  if  the  Rent 
be  behind,  as  well  as  the  Rent  is  to  be  demanded 
before  the  Grantee  of  the  Rent  can  diftrain  for  it, 
ii  Car 4  B.  R.  For  the  Nomine  Poenas  is  of  the  fame 
nature  as  the  Rent  is^  and  is  iffiiing  out  of  the  Land^ 
out  of  which  the  Kent  doth  ijfue  and  favours  of  the  re" 
alty^  Hob.  82. 

In  an  Avowry  for  Rent,  the  Defendant  avowed 
for  5  /.  Rent  fuch  a  day,  and  lo  /♦  for  a  Nomine 
Tcen£  in  not  paying  of  it,  but  laid  no  adual  demand 
of  the  Rent,  but  concluded  his  Avowry  for  the  di- 
ftrefs  of  the  15  /.  The  Court  here  held  that  the  A- 
vowry  was  infufficient  for  the  20  /.  Nomine  Voena 
for  want  of  a  demand,  but  held  the  Diftrels  good 
for  the  y  /.  and  he  had  a  return  averiorum  adjudged 
to  him  thereupon,  Hok  133. 

Seei  Dft.  1157^  ii6i4 
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Notice. 

TH  E  PlaintrfF  and  Defendant  are  both  boand 
at  their  peril  to  take  notice  of  the  general 
Rules  of  Pradice  of  this  Court  '■>  but  if  there  be  a 
fpecial  particular  Rule  of  Cour^  made  for  the 
Plaintiff,  or  for  the  Defendant  y  he  for  whom  the 
Rule  is  made,  ought  to  give  notice  of  this  Rule  uiv 
to  the  other,  or  elfe  he  is  not\bound  generally  to 
take  notice  of  it,  nor  (hall  be  in  contempt  of  the 
Court,  although  he  do  not  obey  it,  Fafc,  24  Car< 
fe.  R,  'Mich.  164^.  B.  S,  For  general  Rules  are  the  ge- 
neral Pradice  of  the  Cottrt,  whereof  every  one  rnufi  take 
notice-  ofl  that  hath  to  do  there  \  hut  particular  Rules 
are  made  upon  particular  and  extraordinary  Matters  hap- 
pening in  the  Vroceedings  upon  the  motion  of  one  of  the 
parties  made  to  the  Courts  of  "which  the  other  may  he 
ignoranty  and  therefore  is  to  have  notice  of  them  given 
unto  him* 

The  Court  is  bound,  ex  Officio^  to  take  notice  of 
ail  Matters  which  do  appear  upon  the  Record  de- 
pending before  them ,  but  of  Matters  dehors^  viz* 
To  fearch  the  Almanack  for  Days,  and  to  com- 
pute Times  mentioned  in  the  Record,  they  are 
not  bound,  ex  Officio^  to  do  it ,  2i  Car.  B,  K*  1^\ 
Car,  B.  K. 

Notice  need  not  be  given,  where  the  Perfon  to 
whom  the  Ad  is  to  be  done,  is  certain,  i  Lev, 
48. 

That,  Notice  ought  to  be  given  of  executing  a 
Writ  of  Enquiry  of  the  value  of  the  Land,  upon 
a  Grand  Cape,  3  Le^v.  40^?. 

TheCoHrts  of  Weftminfler  will  take  judicial  No- 
tice of  the  Order  and  Proceedings  of  Parliament, 
and  chcir  Committees^  1  Saund*  133. 

The 
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The  Court  is  not  bound  to  take  notice  of  the  new 
Stile,  but  of  the  old  Englifh  Stile,  2 1  Car.  2 1.  B,  K. 
♦  For  the  Old  is  that  w/jcrehy  all  Accounts  tn  the  Common 
LaTif  areguidedi  and  not  hy  the  New  ivhicb  is  Foreign^ 
and  goes  ten  days  before  the  Englifll  Sttle  or  Account  ; 
the  Old  Stile  is  called  the  Julian  Account^  and  the  New 
Stile  is  calkdthe  Gregorian  ;  the  former  was  made  m 
the  time  of  Julius  Cse^r,  the  Emperor^the latter  in  the 
time  of  Fope  Gegory  XlII. 

The  Plaintiff  ought  to  give  the  Defendant  eight 
days  notice  exdufive^  before  he  executes  his  Writ  of 
Enquiry  of  Damages  j  lo  it  is  upon  a  Ntfiprms  Try- 
al  in  London  or  Middlefex^  where  the  Defendant 
lives  within  forty  Miles  of  London ,  or  elfe  the 
Court  will  quafh  it,  although  he  have  executed  it, 
and  put  him  to  a  new  Writ  of  Enquiry,  or  a  new 
Tryal  upon  payment  of  the  Defendant's  Cofts, 
upon  the  motion  of  the  Defendant  made  to  the 
Court  of  his  want  of  fuch  notice,  and  Affidavit 
thereof  made,  Trin,  22  Car.  B*  R  and  Fafc.  1652, 
B*  Rt  hut  if  the  Defendant  lives  40  Miles  or  more  from 
London,  then  it  muft  be  l^  days  exclufive  after  notice  : 
Excliijive  is  meant y  that  the  day  upon  which  the  notice  is 
giveny  is  not  to  be  one  of.  the  eight  days^  hut  the  Writ  is 
to  be  executed  upon  the  ninth  day  >  andfo  long  notice  is  to 
be  given  that  the  Defendant  may  have  time  [ufficient  to 
defend  himfelf  by  his  Council^  a)id  WitneJJes  upon  the-F* 
Vidence  gtvtn  againfi  him  before  the  Sheriff  and  the  Ju- 
ry hy  the  Plaintiff. 

The  Common  Law  doth  not  take  notice  of  the 
Intentions  of  the  Party  to  do  any  unlawful  AcS^, 
except  it  be  in  cafe  of  High  Treaion,  Trin.  12  Car. 
E.  R.  Fcr  Mans  Law  is  to  regulate  the  words  and 
anions  of  Men^  and  not  the  thoughts^  of  which  it  cannot 
have  conufance  \  hut  God's  Law  extends  to  the 
Tl^otig^ts^  an4  tends  to  the  regulation  of  thm  alfc, 

E  e^  3  This 
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This  Court  is  to  take  notice  of  a  general  Statute, 
'viz,.  Such  a  one  as  concers  the  Publick  ;  for  that 
is  become  a  general  Law  that  every  Perfbn  is 
bound  to  take  notice  of,  but  not  of  a  particular 
Statute,  which  concerns  (bme  particular  part  of 
the  Kingdom,  or  particular  Perfons  only  in  their 
private  Interfts ;  thofe  publick  Statutes  are  proved 
by  (hewing  the  printed  Statute  Book,  but  a  parti- 
cular Statute  muft  be  proved  by  an  Exemplifica- 
tion or  Copy  examined  by  the  Record  it  felf,  Adicb, 
24  Car.  B.  K* 

If  a  Declaration  be  eftgroft,  and  put  into  the  Of- 
fice, although  it  be  not  filed,  yet  is  the  Defendant's 
Attorny  bound  to  take  notice  orit^  Mich*  22  Car, 
B,  Rf  For  it  is  the  Duty  ofthe'Plmntijf'*s  Attorny^' tS 
put  tbeDeclarattGn  into  the  Office^  and  the  Officer  in  the 
Office  is  to  file  it  h  and  though  it  hefiled^  yet  may  the  De- 
fendant's Attorny  take  a  Copy  of  it 4 

None  is  bound  by  the  Law  to  give  notice  to  an- 
other of  that  which  that  other  Perfbn  may  otheN 
wife  inform  himfelf  of,  Mtch.  21  Car.  i?.  2?.  except 
be  tye  himfflf  hy  fpectal  Covenant  and  Agreement  to  do 
it  5  for  the  Larv  TviU  not  put  an  mnecefjaty  troui^U  upon 
any  Man  ivithout  his  orpn  confent,  \ 

No  Man  who  is  a  Stranger  to  a  Deed,  that 
hath  an  Eftate  by  wa}^  of  Remainder,  or  other- 
wife,  fhall  forfeit  or  determine  his  Efiate  by  virtue 
of  any  Provifo  in  fuch  Deed,  unlefs  he  hav^  notice 
of  it,  8  Rep,  93. 

Where  a  Man  is  bound  td  do  ^  thing  by  his 
own  Bond  there  needs  no  notice,  becauie  he  hath 
obliged  himfelf  by  his  own  ad  to  do  it ;  but  notice 
mutt  be  givQn  offecjet  Things,  or  Things  to  be 
done  by  a  third  Perfon. 

If  one  do  commence  an  A<^ion  in  this  Court 
againft^  another  j  and  joyns  liTue,  and  yec  doth 


not  proceed  to  a  Trya)  in  his  Af^ioq  by  ilie  fpace 
of  a  whole  year  ne-xt  $fcer  he  began  his  Suit,  he 
ought  afcerwards  by  the  Rules  of  the  Coa.t  to 
give  the  Defendant  one  whole  Ternis  notice  that 
he  will  try  his  Caufe  b^for?  he  proceedVo  a  X ryal 
therein^    Mich^  22  Car,  B.  /?♦  For  his}  delay  might 
give  occafim  to  the  Defendant  to   conceive' that  he  in- 
tended to  leP  his  4^  ion  fall^  and  fit  a  negleB  to  make 
frovifion  for  his  defence,  at  the,  Tryaly  and  therefore  it 
is  but  .reafon  that  he  Jljould  have  more  than  ordinary 
notice  in  an  extraordinary  Cafe. 

If  npuce  of  Tfyal  h^  given  in  London  or  Middle- 
fexy  and  not  tryed,  that  fitting,  the.  Plaintiff  may 
try  it  the  next  fitting  iigon  two^ days  notice^  ir^ 
but  if  not  tryed  at  the  next  fitting-,'  then  new 
notice  is  to  be  given  as  at  the  firfl:>  'I'/V  eight  days. 
Ter  Magifirum  Live f ay ^  Et  ,1?/.  (ire,  fafc,  iiQdn 
2  Regis, 

.,  If  a  Caufe  doth  continued  four  X^rms  without 
Profecution  before  IfTue  joyned,  the  Defendant  is 
to  have  a  Xerms  notice  to  Plead,  &c.  before  Judg- 
ment can  be  entred  by  default  >  if  after  IfTue  joyn- 
ed,  a  Xerms  notice  of  Tryal.  Ter  Magifirum  Live' 
fay^  &  aU  Scc.  P.  21  Car,  2  Regis, 

If  notice  for  a  Xryal  be  given  to  the  Defendant 
himfelf,  or  to  his  Attorny,  Xhis  is  good  notice  ; 
but  if  norige  be  given  thereof  to  the  Council  of 
the  Defendant,  it  is  not  a  good  notice.  Hill,  22  Car, 
£»  R,  For  Council  are  not^  hound  to  take  notice  of  fuch 
a  warning  for  a  Tryal^  nor  to  give  the  Client  notice 
thereof  \  and  it  may  be  though  one  have  been  formerly 
of  Council  with  the  Defendant  in  other  Bufinefs^  or  in 
the  Caufe  to  be  tryed^  yet  he  may  not  be  of  Council  at  the 
Tryal  i  nor  is  it  the  part  of  a  Coimfellor  to  Jplicit  his 
Clients  Btifwefs,  Stmlei,  J nly  16^0,  B,  R, 

The 
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Ths  PJaintiff  and  Dsfendant  are  both  bound  to 
take  notice  of  fuch  Rules  of  the  Court  ss  do  con- 
cern the  Proceedings  of  their  Cauii  at  their  own 
perils,  H/i^f  Zl  Car.  B.  K.  For  if  they  know  them- not  j 
jet  they  may  inforip  themfei'Vcs  by  their  Council  and 
AttGj'nks  ;  hut  this  is  only  to  he  underfiood  of  the 
general  P.ules\  and  not  of  f articular  ^ales  made  ^fon 
the  n^otiop  of  either  Party  y  for  of  fuch  Rifles  t her ^  ought 
to  he  notice  given  to  the  Tarty  concerned  by  the  other ^ 
for  TV hofe  advantage  the  Rule  is  madcy  Pafc.  24  Car* 
B4  R. 

When  Council  are  to  argue  a  Matter  in  Law  in 
Court,  the  Judges  ought  to  have  notice  thereof 
giv^n  unto  them  before  the  day,  except  it  be 
where  the  Court  have  appointed  a  let  day  for  ic. 
or  if  there  be  not  fuch  notice  given,  then  the  cauf^ 
is  to  be  put  in  the  Paper  of  Caufes,  that  it  may 
como  on  in  courfe  to  be  fpoken  unto,  Tafc.  23  Car* 
B,  R.  jind  by  puttwg  it  in  the  Paper  the  Judges  ha*v^ 
notice^  for  they  have  a  Pdfer  of  the  Caufes  to  he  fpoken 
to  in  matter  ofj^aw  the  day  before  they  be  fpoken  to  by 
the  Offcer  of  the  Court. 

If  the  Plaintiff  or  his  Attorny  do  give  notice 
unto  the  Solicitor  of  the ,  Defendant,  that  he  in- 
tends to  try  hisCaufe  at  fuch  a  tinie  ,  this  is  a  good 
notice  of  the  Try al,  although  it  be  not  given  untq 
the  Defendant  nor  his  Attorny,  Pafc.  2^  Car.  B-  R- 
For  it  is  the  Duty  cf  the  SoUicitor  to  inform  his  Client 
ef  it^  and  if  he  do  it  not^  it  fhall  be  accounted  the  folly 
of  the  Client^  to  entcrtam  a  SoUicitor  that  is  fo  cifrelefs 
in  hts  Bufinefs^  md  in  this  cafe  there  is  nO  default  in  the 
Plaintiff, 

The  Plaintiif  may  if  he  pleafe  give  the  Defen- 
dant notice  wheii  he  intends  to  try  his  Caufe  the 
fame  day  that  he  hath  joynedlffue  with  the  De- 
dishdanc  in  the  Caufe  to  be  tried  betwixt  them. 


If  the  Plaintiff  gives  the  Defendant  notice  of 
Iryal  for  the  AHizes.  and  doth  not  proceetl  ac- 
cordingly, he  muit  before  he  Tries  his  Caufe  give 
new  notice^ 

If  one  be  bound  by  the  Rule  of  the  Court  to 
give  unto  another  perfonal  notice  of  a  thing,  it  is 
hot  fufficient  that  notice  be  left  at  the  Dwelling- 
houfeof  the  Party,  Micb.  23  Car,  B,  R.  For  Perfonal 
votice  is  notice  gwen  to  the  Ferfon  of  the  Varty  himfdfand 
not  to  another^  or  at  the  'Divdling-houfe  of  the  Party  \for 
notice  may  he  given  ihere^  M,nd  yet  the  Party  may  mt 
know  it  \  and  ufually  where  f  erf onal  notice  is  to  be  give- 
en  for  the  Party  to  do  a  thing  ^  it  is  'very  fertal  to  htm  if 
he  do  it  not. 

it  is  liifficlent  upon  an  A(5lion  of  Trefpafs  and 
Ejedmenc  brought  to  try  the  Title  cf  Land,  if 
the  Tenant  in  poffellion  of  the  Land,  have  a  Copy 
of  the  Declaration  in  Ejedmenc  delivered  to  him 
or  his  VVife,  although  be  but  adr  under  Tenant  of 
the  Land,  and  although  no  notice  thereof  is  given 
to  the  proper  Tenant,  or  to  the  Owner  of  the 
Land  whole  Title  is  concerned,  Hill,  23  Car,  B.  R,. 
and  Pafc.  24  Car,  B,  R.  For  the  pnjfe/fwn  cf  the  Land 
u  only  recover ahU  in  this  A^ion^  and  that  doth  chiefly 
concern  ths  Tenant  in  fofj'effion  of  it  '•,  and  it  is  he  propr- 
ly  in  Law  that  is  to  defend  the  Title. 

A  <Zlerk  of  Commiilioners  of  Sewers  is  fiich  a 
Clerk  as  the  Law  takes  notice  of,  HiU,  23  Car.  B.  K. 
For  he  is  an  Officer  a^pinted  by  aB  cf  Parliament,  Q^ 
Vide  the  Statute^ 

if  the  Pannel  of  the  Jury  impanelled  to  try  a  Caufe 
beVcttirned,  and  the  iamebe  afterward  altered  or 
changed  before  the  Tryal,  the  other  Party  ought 
to  h^^ve  notice  of  ir,  otherwifc  it  is  a  furpriial of 
the  Party,  Pafc*  7. 4  Car,  B,  R.  For  he  way  not  by 
that  maafis  te  frefared  for  his  ChaSengesy  nor  to  prove 
th'em^    '  If 


If  the  Plaintiff  gives  notice  to  the  Defendant 
for  a  Tryal,  and  there  is  no  jury  returned  to  try 
the  Caufe,  fb  tliat  the  Caufe  cannot  be  tryed  ac 
the  day  appointed,  if  the  Plaintiff  will  afterwards 
try  his  Caufe,  he  muft  give  the  Defendant  new 
notice  of  this  Tryal,  Pafc,  2^  Can  B.  R.  Elfetbe 
Defendant  cannot  be  able  to  know  againfi  what  time  he 
7Kfifi  attend  to  fnakc  his  defence  >  and  there  was  no  de- 
fault in  him  that  the  Jury  did  not  appear. 

By  the  courie  of  the  Couit,  the  Defendant  ought 
to  have  eight  days  notice  exclufive  of  the  execu- 
ting of  a  Writ  of  Enquiry  of  tJamages,  as  w^li 
upon  a  Judgment  given  upon  a  Demurrer  as  upon 
a  Judgment  by  default,  Inquiry  of  Affets ,  &c, 
Trin»  24  Car*  B^  R.  That  he  may  prepare  to  gi've  Evi- 
<lence  to  the  Jury  that  are  to  enquire  of  the  Darnages^ 
jfgy  the  mitigation  of  them*  ,  ,.,.  ,  ,./|   .,  . 

'  This  Court  is  not  bound  to  take  notice  of, Or- 
ders mad.e,  and  of  things  which  are  done  at  the 
Affizes,  although  it  be  by  a  Judge  of  this  Court;, 
becaule  he  ads  not  there  as  a  Judge  of , this  Court, 
Mich.  24  Car^  B,  R.  For  the  Juji-tces  of  Jl[fz,e^  §CC. 
do  ad'  hy  fpecial  Commijjions^  and  not  as  Judges  of  the 
Common  Law  of  any  of  tl^e  Courts  at  Weftminfter  > 
hut  the  manner  is  upon  an  Order  made  at  the  J£lzes^ 
to  get  it  drawn  up  by  the  Clerk  cfihe  Affiles ^  und  to 
move  the  Court  the  next  Term  to  have  it  made  A  Rnle 
of  Ccurt^  and  when  that  is  done  both  Parties  fhall  h 
hound  by  it. 

When  either  the  Plaintiff  or  Defendant  doth 
intend  to  move  the  Court  in  any  matter  which 
may  prove  dilputable,  the  Party  that  thus  intends 
to  move  ought  to  give  notice  to  the  other  Party, 
that  he  doth  intend  to  move,  the  Court  in  it,  and 
to  exprefs  for  wHiat  he  will  move,  and  when>  MicL 
T^jo,  JS.  S.  That  he  againfi  whom  the  motion  is  to  be 


Cfje  3ccomplifl)'D  attojnp,        427 

made^  way  not  htr  fur  frizzed  ,  hut  may  have  time  to  tro' 
zfide^  and  may  attend  the  Court  to  defend  himfelf^  and 
anfwer  the  motion^  which  the  Court  rpill gfve  htw  time 
to  do^  fo  that  if  fuch  n&tice  he  not  given  bim^  the  motion 
iviU  be  to  no  furfofe  as  to  the  da-nlm^  of  the  diff'er'e?ue 
hfifuefiim,  '  •■•'■'  '>:l* 

If  ^the  PlaintiiY  doth  tell  the  Dffen<I;int  that  he  wiH 
try  his  Caufethc  iirft  fitting  in  the  next  Term,  this  jsk 
good  notice  given  of  the  Tryal,  although  he  do  not  cA- 
prefly  fay  upon  what  day  of  the  Month  or  Week  it- is, 
Mich*  i6^pt  B»  S,  For  the  Defendant  may  inform  him' 
felf  of  the  precife  l>ay  iphen  that  fitting;  will  he ^  the 
fittings  being  fct  up  in  the  Queen  s  Bench  Office  as  fion  as 
they  are  appointed  by  the  Lord  Chief  Juft ice. 

If  the  Plaintiff  do  give  unto  the  Difcndant  notice 
foraTryal,  before  lilne  is  joy  ned  m  the  Caufc;  thisi§ 
no  good  Notice,  HilL  i6^p.  5  Feb'  B.S.  For  befort 
Iffuejoyned  there  is  notMfig  to  be  tryed-^  andfo  this  is  a 
'Vain  notice^  and  to  no  furpnfe^  and  it  may  he  there  will 
ne^ver  be  any  Iffue  or  Tryal ,  and  fo  the  Party  ,  if  he 
jhould  atterkd  uvonfuch  notice^  might  lofe  his  Tains  and 
Ccfiu 

There  cannot  be  any  motion  made  for  a  Tryal  at  the 
Bar  until  Iflue  is  joyned,  for  until  Iflne  joyned  there  can- 
not be  any  Venire  regularly  made. 

If  the  Plaintiflf  cauy  down  his  Caufe  to  be  trycd  at 
the  AlFnes,  and  it  be  not  then  tryed  by  his  own  default, 
but  for  want  of  time,  it  will  not  be  fafe  for  him  to 
bring  it  down  again  at  the  next  AfliTes  to  try  it^  with- 
out giving  of  the  Defendant  new  notice  of  this  TryaU 
alfo  if  he  do  not  bring  it  down  to  be  tryed  at  the  next 
Aflizes,  and  yet  will  try  it  at  another  Affiles  after  that, 
he  muft  give  the  Defendant  new  notice  before  he  try  it, 
?afc,  1650.  Vafc*  1^56.  betrceen  Askue  andLzndyc, 
6  Maii.,  B.  So  For  the  Defendant  may  doubt  whether 
he  will  try  it  or  no:^  having  defft^d  fo  long  from  trying 
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it^  and  fo  wight  he  furpriz,edy  if  he  (houU  not  have  new 
notice  of  the  Tryal^  or  elfe  be  put  to  needlefs  trouble  and 
charge  in  attending^  in  cafe  he  [hould  not  try  it^  and  the 
gimng  of  new  notice  is  very  little  trouble. 

.  It  is  a  fufficient  notice  for  the  Platintiffs  Attoniy  to  tdl 
the  Defendants  Attorny  that  he  hath  put  in  a  Declara- 
lion  into  the  Oflice  againft  his  Client,  and  he  is  not 
bound  to  give  him  a  Copy  of  it,  i ;  Nov.  16*^0^  B.S, 
Far  there  he  may  take  a  Copy  of  ity  hut  ufually  they  do  de- 
liver Copies  to  one  another  of  the  Declarations  and  P/fW- 
ings  in  their  Clients  Caufes^  and  it  is  very  rarely  omit' 
ted^  fe  that  now  the  Attornies  do  expeB  it. 

Eight  days  notice  is  fufficient  to  be  given  for  a  Tryal 
fo  be  had  at  any  Adizcs  in  England  ,  although  the  De- 
fendant live  in  any  place  in  England* 

If  one  be  bound  by  an  A^'umpfit  generally  to  do  a 
thing  to  another,  he  to  whom  the  promife  is  made  muft 
give  him  notice  when  he  will  have  him  to  doit,becaufe 
it  is  in  his  Ele<5lion  when  he  will  have  it  donev  but  if 
he  promise  that  another  Perfon  (hall  do  it  to  him,  there 
he  to  whom  the  thing  is  to  be  done  ,  is  not  bound  to 
give  notice  to  that  other  Perfon  when  he  will  have  it 
^oncj  but  the  Party  muft  procure  it  at  his  peril,  1 3  Maii 
l^'yi*  Vafc,  B,  R,  tor  it  may  be  he  may  not  know  that 
other  Terfon,  and  there  is  no  privity  of  ContraB  between 
them  two^  as  there  is  betwixt  the  other  two. 

See  m  the  2d  part  of  Indrucl,  Ckncalis  ,  for  th^ 
Bules  oi  Notice^  Requelt  andPemand,  upon  AJfump- 
fits.  ,  ,         '  \ 

See  alfo  i^e:^/tf/7"^^/e/,  where  notice  ought  to  be  giv- 
en to  the  HdMf:iofrhis  Father's  Will;,  i  Lut.  804,, 
Sop.  . 

Notice  is  not  ncceflary  to  be  given  of  an  Aflignment 
by  Cgmmiifioners  of  Bankrupt-'j  Id*  45^. 

After 
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After  a  ne  recifiatur  is  entred  into  the  Judges  Book, 
fo  that  the  Caufe  cannot  be  trycd  at  that  time,   if  the^ 
Plaintiff  will  try  his  Caufe  afterwards  at  artothcr  time, 
according  to  fair  Prad^ice  ,  he  ought  to  give  the  Defcn-» 
dant  Mcw  notice  before  his  Tryal  i   but  in  ftridncfs  of 
Practice  he  is  not  bound  to  give  new  notice  of  it ,  foi 
the  hril  notice  is  to  lerve  for  all  that  Tern),  and  ati^fr 
cipatur  ferves  only  to  hinder  the  Tryal  for  that  day, 
whereon  it  was  fct  down  in  the  Judges  .Book  to  be  tried, 
and  it  may  be  the  Plaintiff  would  have  tried  it  at  that 
day,  had  not  the  ne  recifiatur  been  entred  to  hinder 
him,  Trin,  16^1.  B,  S,  this  is  to  heunderfiooJofCau^ 
fes  that  are  to  he  tryed  by  the  Judges  every  Term ,  ani 
feme  days  after  the  Term  in  London  andM\^6\t{cXy  and 
not  of  Caufes  to  he  tried  at  the  AJfiZjes, 

One  is  not  bouud  to  give  notice  to  another  of  a  Rule 
of  Court  made  againft  him,  except  part  of  the  Eulcbe^ 
that  notice  (hall  be  given  unto  him  of  the  Rule  ,  Trini 
1^51 .  B*S.  For  it  is  intended  that  his  Attorny  or  Soli- 
citor was  in  Court  7vhen  it  was  made ,  and  that  he  did 
take  notice  of  it  from  themy  or  elfe  that  there  ne^ds  no 
notice  in  the  Cafe^  heaaufe  that  the  Party  ought  to  have 
done  that  which  be  was  ordered  to  do  without  the  Rule 
made  in  the  Cafe. 

If  one  give  notice  of  a  Tiyal  to  the  Defendant,  and 
yet  doth  not  try  his  Caufe  at  the  day  appointed,  but  doth 
defer  his  Tryal  for  longer  time  than  one  Term  after  *,  if 
after  that  he  will  try  it,  he  muft  give  a  whole  Term's 
notice  before  his  Tryal  i  bit  if  he  try  it  the  next  Term 
after,  there  needs  no  new  notice  >  for  if  the  Plaintiif 
try  it  not,  then  the  Defendant  may  try  it  by  Provifo, 
Trin.  1652.  B*S* 

But   where  upon  notice  of  Tryal ,   the  Defendant 

.  makes  Affidavit,  thar  he  attended  With  his  Council  and 

Witneflcs,  and  the  Plaintiff  did  not  proceed  to  Tryal; 

the  Court  here  will  make  a  Rule  fcrlthe •  Sccundary,  x& 

tax  the  Defendant  his  Colb^  If 
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Jf  the  Defendant  will  try  the  Caufe  by  Provifo,  he 
ought  to  give  the  Plaintiff  due  notice  that  he  will  try  it, 
ahd  may  not  take  theadv.ntage  of  the  notice  formerly 
given  by  the  Plaintiff,  i<^54.  ^••^'  Becaujl  it  lies  in 
the  EleBion  of  the  Defendant  either  to  try  the.  Caufe  l^y 
Trovifo^  or  not  to  try  it  \  and  the  Vlaintiff  cannot  pre* 
fume  he  will  try  it,  being  Defendant  m  the  Aciion^  ex* 
cept  the  Defendant  giz^e  hhn  n&ticc  that  he  will  try 
it*  \ 

When  the  Defendant  hath  given  the  Plaintiff  notice 
of  trying  the  Caufe  by  Provifo  ,  the  Plaintiff  may  alfo 
give  him  notice  of  Tryal,  and  both  of  them  may  return 
f^enires^  and  feal  feveral  Records  of  Nifi  Prius  ^  but  if 
the  Plaintiff 's  Writ  of  Difiringas  comes  firff  to  the  She- 
riff, he  cannot  execute  the  Defendant's  Writ  h  but  if 
the  Defendant  comes  tirff,  and  he  will  not  procted  to 
Tryal,  the  Plaintiff  may  then  bring  in  his,  and  proceed 
to  Tryal,  if  bethinks  ht. 

If  one  give  notice  to  another  that  he  will  move  the 
Court  in  one  thing,  and  tells  him  in  what ;  an4  at  the 
time  he  moves  the  Court  in  another  matter,  and  not  in 
that  whereof  he  gave  notice  that  be  would  move  the 
Court  in  '-,  this  is  not  good  notice  of  the  motion,  btit 
the  Court  will  give  the  Party  farther  time  to  anfwer  the 
motion,  By  Roll  Chid  Juftice  v  For  by  fuch  deceitful 
notice  the  Party  concerned  cannot  prepare  to  anfwer  the 
ffjotiony  and  fuch  notice  is  accounted  no  notice.         . 

This  Courtis  not  bound,  ex  Off  do.  to  take  notice  of 
private  Orders  made  at  th#  Council-Table ,  hy  Roll 
Chief  Juliice  >  For  they  are  matters  but  of^  parti- 
cular concernment y  and  not  matters  of  Law  or  pub- 
lick  Bufinef'es^  whereof  as  Judges ,  they  are  to  take 
notice. 

In  the  Cafe  of  King  and  King ,  Pafch.  1^59,  It 
was  held  by  the  Court ,  That  if  the  Plaintiff'  do  give 
wrong  notice  of  a  Tryal^  and  after  that  gives  a  right 

notice^ 
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notice^  hut  not  ttmely  enough  5    according  to  the  Rules  of 
the  Court  \  this  is  a  good  notice^  for  the  fir ji  notice  is  not 
taken  for  any  notice,  Q^ 

Notice  given  in  the  Night  of  a  Roblxry  by  the  Par- 
ty robbed,  with  an  intent  that  Hue  and  Cry  (hculd  be 
made  after  the  Felons ,  is  guod  notice  according  to  the' 
Statute,  if  it  be  given  inconvenient  time  after  the  Rob- 
bery was  done.  By  Roll  CHd  Juftice  ;  For  it  may  he, 
it  could  not  he  given  fooner» 

It  is  not  ncccilary  to  give  notice  of  aRobbery  in  theViU 
that  is  next  within  the  Hundred  where  the  Robbery  was 
done,  and  unto  that  place  where  it  was  done  s  for  if  the 
next  Vill  be  x)ut  of  the  Hundred,  yet  notice  given  there 
is  good  notice,  according  to  the  Statute  of  Wincheffier,- 
Vide  the  Statute,  Vid.  Tit*  Hue  &  Cry, 

'Bat  no  Record  of  Nifi  Frius  for  the  trying  of 
an  IfTue,  at  the  Affiles,  (hall  be  fealed  after  the 
end  of  one  Month  next  enfuing  the  end  of  the  Ternj, 
Trin.  J  6  Car,  2  Regis,  This  is  fince  altered  to  three 
Weeks. 

iSon  Qttitttn0. 

IFtheBailiff  of  a  Liberty  do  not  return  a  Warrant 
(made  upon  a  Latitat  out  of  this  Court  to  arreft  one 
within  his  Liberty)  direded  unto  him,  the  Party  that 
is  prejudiced  by  his  not  making  of  a  Return  of  it,  upon 
the  Sheriffs  return  of  a  Mandavi  Ballivo  ejui  nullum 
mihi  dedit  refponfum^  may  by  the  courfe  of  this  Court 
have  rWrit  called  a  Non  omtttas  direded  to  the  Sheriff 
of  thclEounty  in  which  the  Liberty  lies,  commanding 

hiiTi 
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hini  to  enter  into  the  Liberty,  and  to  make  Execution 
of  the  Writ,  'viz..  the  Latitat,  2rC>r.  B,  P\.  For  Li- 
herties  mufi  not  hs  -pr'fvihd^td  to  hinder  or  delay  the  ge- 
neral Execution  of  Jufiice  >  and  if  they  or  their  Mini- 
fters  do  negleB  their  Duties  herein^  this  Court ,  as  the 
Supreme  Courts  may  intermeddle  notwithfiandtn^  their 
Privileges^  to  fut  the  Procefs  of  this  Court  in  Ex- 
ecution^ that  the  Law  may  receive  no  obfiruciion  by 
them. 

A  Writ  of  Capias  Utlagatum^  and  all  Writs  whatfo- 
ever  at  the  Qiieen's  Suit  are  of  the  fame  effect  as  a  Non 
omittas;^  the  Sheriff  may  enter  any  Liberty,  and  execute 
them. 

See  the  i  ft  part  of  InflruB,.  Cleric  alii  I  a  (I.  pub.  44., 
^^i&c. 
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Negative  freignant  is  when  the  Defendant  pleads 
inBarof  the  Adion  a  Negative  Plea  which  is 
not  fo  dired  an  anfwer  (o  the  Action  5  but  that  it  in- 
cfudes  an  affirmative  \  as  for  inftance ,  He  in  Revcfiion 
brings  a  Writ  of  Entry  in  cafu  provifo  upon  an  Aliena- 
tion made  by  the  Tenant  for  Life,  fuppofing  that  he 
hath  aliened  in  Fee,  (which  is  a  Forfeiture  of  his  Eftate) 
the  Tenant  comes  and  pleads  that  he  hath  not  aliened  in 
Fee  i  this  is  a  Negative  wherein  is  included  an  Affirma- 
tive •>  for  though  it  be  true  that  he  hath  not  aliened  in 
Fee,  yet  it  may  be  he  hath  aliened  in  Tail,  which  is  a| 
fo  a  Forfeiture  of  his  Eftate.  See  the  Terrhs  of  tbt 
Law,   Hin:'2  3Car.  B.R. 

Vide  KeguL  placitandi*  ^4. 1  ^9  and  fee  Kebht  Tables. 
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iSDarD*     Vide  Wimefs. 

Fficers  of  Jufticeare  by  the  Common  Law  bound 
to  take  an  Oath  for  their  due   Execution  of 
Juftice,  TV/w.   22  Car.  B,Ri    So  careful  is  the 
Law  to  have  Jufiice  done  to  all  Parties* 

One  that  is  to  teftify  on  the  behalf  of  a  Felon  or 
Perfon  indid:ed  for  High  Treafoti,  or  other  Capital 
Oifcnce  upon  an  Indidroent  at  the  Suit  of  the  King, 
cannot  be  examined  upon  his  Oath  for  the  Prifoner  a- 
gainft  the  King,  but  he  may  be  examined  without  giv- 
ing him  his  Oath,  Mick  22  Car.  B*  R.  He  is  fuffsred 
to  give  his  'Tefiimony  for  the  Prifoner  againfi  the  King^ 
without  his  Oath  tit  favour  of  Life» 

By  Glyn  Chief  Juftice,  frin.  i6$6.  B.  S*  If  Oath 
he  made  againfi  Oath  in  a  Caufe  defending  in  Court ^t his 
is  a  non  liquet  to  the  Courts  which  Oath  is  true  ,  and 
there  the  Court  will  take  that  Oath  to  he  true  ^  which 
is  to  affirm  a  VerdtB^  Judgment y  or  other  Act  of  the 
Courts  and  not  that  which  is  made  to  defiroy  them  \for 
this  tends  more  to  the  honour  of  the  Court ,  and  to  the 
expediting  of  Ju/lice. 

The  Court  will  rather  believe  the  Oath  of  the  Plain* 
tiff,  than  the  Oath  of  the  Defendant,  if  there  be  Oath 
againft  Oath,  becaufe  it  is  fuppofed  that  the  Plaintiif 
hath  wrong  done  him,  and  that  the  Defendant  is  the 
wrong  doer,  and  may  therefore  be  rather  fuppofed  to 
fweai  falfly  to  protect  himfelf  from  the  Juftice  of  the 
Law,  than  the  Plaintiff  that  is  forced  to  flie  to  the  Law 
to  obtain  his  BJght,  Pafch.  23  Car.  B*R. 

One  that  is  to  be  a  Witness  in  a  Caufe,  may  have 
two  Oaths  given  him,  one  to  fpeak  the  Truth  to  fuch 
things  as  the  Court  (hall  ask  him  concerning  himfelf,  or 

F  f  other 
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other  things  which  are  not  evidence  in  the  Caufe ,  and 
the  other  to  give  Tertfmony  in  the  Caufe,  in  which  he 
is  produced  as  sp-V/itnefs,  The  former  is  called  an 
Oath  upon  a  Foyer  dire^  to  fpeak  the  Truth,  Tafch,  23 
Car*  B.  R, 

'  If  a  Peer  of  the  Realm  be  produced  as  a  Witnefe  in 
a  Caufe  between  Party  and  Party,  he  mult  be  fworn  to 
give  Evidence  as  other  Perfons* 

>Ne  ought  not  to  be  admitted  to  beaWitnefsto  prove 
an  Obh'gation,  or  other  Deed,  which  he  takes  in 
the  name  of  another  ,  2 1  Car,  B.  R,  For  if  he  might 
he  fo  admitted^  this  vjould  be  upon  the  ?naHer  tofuffer 
him  to  he  a  Witness  to  frove  a  Bond  or  Deed  made  to 
himfelfy  which  is  not  reafonable ;  for  e'very  Man  is  fwp- 
^0 fed  to  he  partial  to  himfelf* 

If  a  Sheriff  take  a  Bond  of  the  Defendant  for  his 
appearance  to  the  hddon^  upon  which  he  is  arrefied  by 
him  at  the  Plaintiff  *s  Suit,  and  the  Defendant  doth  not 
appear  according  to  the  Condition  of  the  Bond  ,  the 
Plaintiff  m.ay  by  the  leave  of  the  Sheriff,  fue  this  Bond 
in  the  Sheriff's  Name,  and  proceed  to  Judgment  upon 
it  againll  the  Defendant  •,  but  without  his  leave,  it  can-  < 
not  be  done;  but  it  is  at  the  EledHon  of  the  Plaintiff  to 
fue  this  Bond  or  not,  for  he  may  proceed  if  he  pleafe  by 
Amercements  upon  the  Sheriff,  until  he  make  a  return 
of  the  Writ  direded  unto  him  ,  Hill,  22  Car,  B.  R, 
For  the  Bond  is  only  to  fave  the  Sheriff  harmlefs  againfi 
what  may  hefalhim^  if  the  Defendant  do  not  apfear^ 
and  doth  no  way  concern  the  Vlaintiff^  hut  hy  Agreement 
made  afterwards  betwixt  the  flainttjf  and  him^  of 
which  the  Court  doth  not  take  notice^  except  they  be  mot' 
ed  in  it^  but  the  Sheriff  oftentimes  ajfigns  ever  the 
Bond  to  the  Vlaintiff  to  befued  by  him*  If, 
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If  (here  be  a  Bond  ,  and  it  fays  not  to  whom  the 
Party  is  bound ,  it  ihall  be  expounded  by  the  Condiii- 
on,   ;  Lev,  11.  I^  J. 

If  a  Bond  be  to  the  Sheriff  fcr  appearance  impoiTi* 
bky  the  Bond  is  lingle  i  but  if  the  Defendant  had 
pleaded  the  Statute  of  Sheriff 's  Bonds,  it  had  been  void 
by  the  Statute,  3  Leon,  74,75. 

See  before  Tit*  Bail,  and  fee  the  late  Ad:  for  Amend* 
ment  of  the  Law,  concerning  aligning  Bail- Bonds  to 
the  Plaintiff  by  the  Sheriff  or  Officer,  and  of  the  Plain- 
tiff's Suit  thereon  in  his  own  name  '->  and  'uUe  ^tb  part 
InfiruSt,  Clerlcalis  in  ^rinctpio. 

See  alfo  concerning  Sheriff's  Bonds  upon  Stat.  2  5 
H  64  in  1  Saund,  21,  21,  162,  163,  &c.  and  fee 
■iSauni  Go^']%  154,  155,  &c.  and  fee  pfiea  Re- 
torn  and  Sheriffs, 

A  Bond  taken  by  the  Sheriff  contrary  to  the 
Statute  of  Hen,  6.  for  the  Defendants  appearance ,  is 
void.  ' 

An  Obligationcannot.be  delivered  as  an  Efcrow  un- 
to the  Obligee  himfelf,  but  it  may  be  delivered  to  ano- 
ther to  iheufe  of  the  Obligee  as  an  Efcrow,  Tnn*  24 
Car,  B.  R,     For  the  very  delivery  of  it  to  the  (Migee   ' 
himfelf^  and  bis  receiving  it^  makes  it  work  as  a  Deed 
in  the  very  infiant  of  the  delivery  of  it ,   according  to 
the  eff'e^of  the  Deed  i  but  being  delivered  to  another  to 
the  ufe  of  the  Obligee^  it  cannot  operate  fo^  becaufe  he  is 
no  Varty  to  the  Deed-^  nor  can  take  any  thing  by  it^  but 
doth  only  take  it  as  an  Efcron?^  and  as  an  Infirument  to 
deliver  it  to  the  Obligee  at  [uch  time^  and  in  fuch  man' 
ner  as  -was  at  the  time  of  thefealing  thereof  agreed  «p- 
on.  Vide  Tit.  Delivery. 

If  one  be  bound  unto  J,  S,  in  an  Obligation  of 
twenty  Pounds,  and  in  the  Obligation  it  fclf  it  is  thus, 
To  be  paid  unto  jf.D.  this  Obligation  is  not  ^oodyTrin. 
24  Car,  B,  R*  For  to  J.  S.  it  cannot  be  good^  for  the  Ob" 

F  f  2  ligor 
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Ugor  is  not  hound  to  pay  him  the  twenty  Vound  in  which 
he  is  bounds  for  the  folvendum  ;/  to  ].  D.  and  to  J.  D. 
it  cannot  be  good  \  for  if  he  pay  htm  not  the  tvfenty 
Found  he  cannot  fuefor  it ;  for  the  Obligor  is  not  bound 
unto  him  by  the  Obligation^  and  fo  the  Obligation  is  void ' 
to  all  intents  ;  and  where  a  Deed  can  have  no  operation 
in  Lavo^  it  is  utterly  'void^  and  it  is  as  if  nofuch  Deed 
had  been  made,  Sed  Qu.  For  I  fee  no  reafon  why  it 
fhouidnot  be  agodd  Bond  \  it  is  a  common  thing  in  Co' 
venanty  or  if  it  had  been  in  the  Condkiovi  of  the  Bond 
td  fay  Mony  to  a  Stranger,  f/^er^  had  been  no  doubt  in  the 
Cafe, 

In  Debt  upon  a  Bond  to  perform  all  the  Covenants  in 
an  indenture  s  the  Defendant  pleads,  that  there  are  not 
any  Covenants  i  to  v/hich  the  Court  faid  ,  that  then 
the  Bond  was  fingle,   I  Lev,  3,45. 

The  Condition  was  to  pay,  and  if  he  did  not  pay , 
then  the  Bond  to  be  void.  This  Condition  was  adjudg- 
ed void  and  repugnant,  7^.  77. 

If  a  Bond  be  to  A,  to  the  ufe  of  B*  B.  cannot  fue 
or  releale  this  Bond,  Id*2^'y, 

If  an  Obligation  be  fealtd  by  A,  and  B.  and  after- 
wards the  name  of  C.  another  Obligor  is  interlined, 
and  he  by  confent  of  all,  fcals  the  Bond,  it  is  good  a^ 
gainftall,  2  Lci;.  35. 

If  three  be  bound  joyntly  and  feverally,  and  the  Seal 
of  one  is  taken  away,  the  whole  is  void.  Id.  no,  ^ 

If  Mony  be  not  paid  according  to  the  Condition  of 
an  Obligation,  the  Obligation  doth  thereby  become  a 
fingle  Obligation,  that  is,  it  (hall  be  taken  as  an  Obli- 
gation without  a  Condition »  for  the  benefit  of  the 
Condition,  which  the  Obligor  might  have  taken  advan- 
tage of,  by  the  payment  of  the  Mony  according  to  the 
Condition,  is  loft  by  the  not  paying  of  it,  and  (o  it  is 
dcikoyed,  and  the  Obligation  rcfts  in  force,  as  if  it  had 

no 
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no  Coii'dition  annexed  to  k,   Mich,  24  C<ir»  B.  K» 

An  Obligation  is  a  good  Obligation  ,  although  it  do 
want  a  date,  Hill  16^9.  B.S.  ^  Feb,  For  the  date  is 
not  of  the  ejjcnce  of  the  VeeJ,  but  the  fealing  and  deli' 
very  of  it  ^  for  if  the  fealing  and  delivery  of  it  be  pro'u- 
edy  although  the  time  frecifely  of  the  doing  it  cannot  be 
f  roved-)  yet  it  is  a  good  Deed, 

Sec  mote  in  Kebles  Tables.  See  alfo  the  Law  of  Oh- 
ligations  and  Conditions*     Et  vide  I  Lut»  4ia>  5^^> 

T'H  I S  Court  may  quaHi  any  Orders  made  at  the 
publick  or  private  Scffion  of  the  Peace,  or  made 
by  any  other  Commiflioners,  if  they  fee  good  caufe  for 
it,  Mich,  22  Car,  B,  R,  For  this  Coutt  is  thefufer-in- 
tendant  Court  over  all  other  Courts,  and  is  to  regulate 
their  Vroceedings ,  where  they  be  irregular  and  ille^ 
gal. 

If  a  Caufe  be  put  in  the  Paper  pf  Caufes,  that  it  may 
be  fpoken  unto  in  nnatter  of  |l,aw  by  the  Order  of  the 
Court ,  and  the  Attorny  in  the  Caufe  doth  not  attend 
the  Caufe  at  the  day,  the  Caufe  k  to  )?e  pyt  oat  of  the 
Paper,  and  not  to  be  put  in  again  that  Term ,  Jkfich^ 
22  Car,  B,  R*  except  very  geed  caufe  bedewed  to  the 
contrary* 

This  Court  doth  not  take  notice  of  Orders  made  in 
Chancery,  Tri?u  23  Car.  B.  R.  Nor  in  any  other  Court 
as  to  be  bound  by  them^  but  will  proceed  according  to  the 
Rules  and  Orders  of  this  Court ;  and  if  they  jhould  do  o* 
thenvife^  their  Vroceedings  would  be  thereby  much  in* 
terrupted  to  the  prejudice  of  the  People. 

But  this  feems  not  to  hold  in  the  Cafes  of  InjundJ- 
op5  from  the  Chancery* 

Ff  3  By 
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By  the  Orders  of  this  Court  (t^e  three  laft  days  of 
the  Term)  the  Judges  have  no  Paper  of  Caufes  cither 
of  Kecords  or  Conciliums  delivered  unto  them,  unlets  in 
extraordinary  Cafes  by  particular  Rules  made  for  that 
purpofe,  for  thofe  three  days  are  to  hear  motions  ,  and 
prepare  and  fettle  Bufintfs  for  the  Affiles  and  following 
Terms,  Trin.  23  Car^B,  R. 

Tuefdays^  Thurfdays  and  Saturdays^  are  the  proper 
days  by  the  Orders  of  this  Court  r o  hear  matters  of 
Law,  Mich*  i6^p.  B.  $.  But  c/^;^^  Saturdays  ;  th^ 
other  three  days  are  proper  for  Motions  and  other  Bufu 
nejjes  5  butthis  doth  not  always  hold* 

OUtlalUjp,  alias  QtlattiJ^ 

THE  Court  will  not  reverfe  an  Outlawry,  although 
both  the  Parties  content  to  it ,  ^iz>*  The  Party 
outlawed,  and  the  Party  at  whofe  Suit  he  is  outlawed, 
except  there  be  Error  affigned  in  the  Outlawry  ,  Mich. 
12  Car,  jB*  R.  For  Matters  of  Record  are  not  to  he  de- 
firoyed  ypith&ut  ftfffident  caufe  ,  and  thef>titlatvry  alfo 
doth  concern  the  King  as  well  as  the  Tarties^  and  there- 
fore not  to  he  overthrown  iviihout  c^t^fe. 

After  Utlawry  in  a  perfonal  Adion  ,  and  before  Sei- 
fure,  if  the  Party  uilaw'd  levies  a  Fine,  the  Conufee^Al 
retain  againft  the  King  •»  other  wife,  if  theSeifure  be  be- 
fore the  Fine  levied,  the  King  (hall  not  be  oufted  of  his 
Pernancy,  Raym»  17. 

That  the  King  may  difpofe  of  the  Land  it  felf  of  a 
Perfon  outjaw'd,  by  the  courfe  of  the  Exchequer,  ihidf. 
and  vide  i  Lev,  49. 

That  in  a  Writ  of  Error  to  reverfe  an  Outlawry,  the 
fame  Outlawry  is  no  good  Pica  ,  Id.  4^2. 

That 
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That   the  King's  Servant  may  be  outlawed,  IJ.  152. 
If"  an  Utlawry  bereverfed,  the  Plaintiff  may  declare 
upon  a  new  Original   in  another  County,  than  that 
where  the  Action  was  firit  laid,  3  Lev.  245. 

Where  the  Defendant  is  outlawed  in  a  civil  Adion  in 
this  Court,  if  the  Proclamation  is  not  hied  the  Defen- 
dant may  reverfe  the  Outlawry  without  any  Writ  of 
Error  brought  by  pleading  no  Proclamation  filed ,  and 
upon  the  Cu/i-os  Bre'umm^s  attending  thcCourt  with  the 
File  of  Writs,  whereby  it  appears  the  Proclamation  is 
not  filed,  the  Court  will  reverfe  the  Outlawry  ,  but  he 
muft  put  in  Bail  to  appear  to  a  new  Writ  to  be  brought  *, 
but  if  the  Pioclamation  be  filed^  then  he  mutt  bring  his 
Writ  of  Error  to  reverfe  it. 

An  Outlawry  which  is  grounded  upon  an  Endidment, 
upon  the  Statute  againft  forcible  Entry ,  preferred  a- 
gainft  divers  Perfons,  may  be  reverfed  as  to  fome  of  the 
Forties  indided,  and  yet  may  itand  good ,  as  to  others 
that  arc  outlawed  upon  the  fame  Indidment ,  Hill,  22 
Car,  Bt  R.  Fqy  the  Omlavpries  againfi  them  are  fever al, 
and  not  entire^  and  the  Proceedings  to  the  Outlawry  may 
he  good  as  to  the  outlawing  I ome  of  them ^  andthepro^ 
cee dings  to  the  Outlawry  as  to  others  may  not  be  good. 

In  all  Cafes  where  a  Suit  was  commenc'c  by  O- 
riginal  Writ,  and  afterwards  it  comes  by  Error  in- 
to this  Court,  and  there  is  Judgment  entred  there- 
upon in  this  Court ,  the  Plaintiff  (hall  have  the 
lame  Procefs  upon  his  Judgment  as  he  (hould  have 
had  at  the  place  from  whence  fuch  Record  came  ; 
as  in  the  Cale  of  a  Writ  of  Error  upon  a  Judg- 
ment in  the  Common  Pleas,  in  Debt  affirmed  in 
this  Court,  the  Plaintiff  may  upon  this  Judgment 
have  a  Capias  ad  fatisfacienduWy  and  upon  a  Non  efi 
inventus  returned,  an  Exigent  >  and  io  thereupon 
the  Defendant  (hall  be  outlaw'd  after  Judgment,  as 
fhe  pracSiQC  is  in  the  Common  Pleas  s  lb  alfb  where 

Ff  f  an 
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an  Action  is  brought  by  Original  in  this  Courf,  the 
Plaintiff  may  if  he  recover  Judgment,  outlaw  the 
Defendant  after  fuch  Judgments 

By  a  Statute  made  4  and  5  Willielmi  &  Marl^^  ic 
is  enacted.  That  after  the  firft  day  of  Hafier  Term, 
no  Perfbn  who  fhall  be  outlaw'd  in  this  Court  for. 
any  Matter,  Caufe,  or  Thing  (Trealbn  and  Felo- 
ny only  excepted)  (hall  be  compelled  to  come  in 
Perfon  into,  or  appear  in  Perlbn  in  this  Court  to 
reverie  fuch  Outlawry,  but  he  may  appear  by  At- 
torny  and  reverfe  the  fame  without  Bail  in  all  Ca- 
fes f  except  where  fpecial  Bail  (hall  be  ordered  by 
the  Court.) 

Alfo  that  if  any  outlaw'd  Perfon,  other  than  for 
Treafon  or  Felony,  (hall  after  the  firft  day  of  Ea- 
fter  Term  be  arrefl^ed  upon  a  Capias  Utlagatum  out 
of  this  Court ,  the  Sheriff  who  hath  taken  fuch 
PeribnCin  all  Cafes  where  fpecial  Bail  is  not  requir 
TQ^  by  the  laid  Court)  may  take  an  Attorny's  En- 
gagement under  his  Hand  to  appear  for  the  Defen- 
dant, and  to  reverfe  the  faid  Outlawry,  auddif- 
charge  the  Defendant  from  fuch  Arreli;  and  where 
fpecial  Bail  is  required,  the  Sheriff  may  take  (ecu- 
rky  of  the  Defendant  by  Bond,  with  one  or  more 
fufficient  Surety  or  Sureties  in  the  penalty  of  dou- 
ble the  Sum,  for  which  fpecial  Bail  is  required,  and 
no  more,  for  his  appearance  by  Attorny  in  Court 
at  the  Return  of  the  Writ,  and  for  performing  fuch 
things  as  (hall  be  required  by  the  Court,  and  after 
fuch  Bond  taken,  then  to  difcharge  fuch  Pefenc)aqt 
from  the  faid  Arreft. 

Alfo  where  any  perfon  is  arretted  upon  an  Out- 
lawry, and  cannot  within  the  Return  of  the  Writ 
give  Security  as  aforefaid,  in  Cafes  where  fpecial 
Bail  is  required  ,  fo  as  he  be  committed  to  Goal, 
then  whenfoever  fuch  Prilbner  ihall  find  fufficien^ 

Security 
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Security  to  the  Sheriffin  whofe  Ciillody  he  fhall 
be  for  his  appearance  by  Attorny  in  the  (aid  Court 
at  fbme  Return  of  the  Term  next  iblbwing  to  re- 
verie fuch  Outhiwry,  and  to  do  and  perform  fuch 
other  things  as  fhall  be  required  by  the  faid  Court, 
it  (hall  be  hiwful  for  the  Sheriff  after  fiich  Secu- 
rity taken,  to  difcharge  the  laid  Prifbner  for  the 
fame. 

An  Outlawry  that  doth  not  exprefs,  that  the 
Party  outlawed  was  proclaimed,  as  he  ought  to  be^ 
is  not  good,  but  may  be  reverfed,  Trin.  23  Car,  B,R, 
Becaufe  it  is  defe^iive  in  matter  of  fubfiance^ 

If  the  Defendant  do  not  appear  upon  the  ejuinto 
€xaBi4s  made  by  the  Sheriff  of  the  County  at  his 
Count3^-Court5  in  the  County  where  the  Defen- 
dant doth  dwell,  then  he  is  outlawed  per  judicium 
Ccronatorisy  Pafch.  1^50.  22  Maii,  B.  S.  For  the 
Coroner  is  the  Chief  Officer  in  criminal  Matters  in  the 
County* 

See  Kehles   Tables^  Ttt,  Utlawry, 

C)ffice    and    ©fficer,    Vide    ante     f o|- 

feituce- 

THE  chief  Cryer  of  this  Court  hath  his  Office  by 
Patent  from  the  Kingi  and  this  Office  may  be 
granted  in  Reverfion,  Vafch.  23  Car.  B*  R,  For  this 
is>the  Kings  own  proper  Court  where  himfelf  ufed  to  fij^ 
in  Perfon^  and  it  is  for  his  Honour  to  have  fuch  Officer 
by  Tatenty  and  it  may  be  granted  in  reverjion^  becaufe 
it  is  but  a  minifierial  Place. 

An  Officer  of  the  Court  is  fuppofed,  and  ought 
CO  be  every  day  in  Courtj  i  Lev,  2.  Vide  Eund,  6^, 

As  to 
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As  to  an  Officer  of  the  Court  changed  with  a 
Fault,  which  he  could  not  hinder* 

That  a  Judicial  Office  may  be  executed  by  a  Deputy, 
11 ']6. 

If  an  Officer  for  life  commit  aForfeiture,he  in  Rever- 
iion  (hall  have  the  advantage  of  it,  U.  a  Lev.^ji. 
Vid#  EunJ.  150.  and  5  Le^.  245,  288. 

Who  may  go  into  the  Office  of  the  Cufios  Brevium 
&  Rotulor,  in  B.  K.  Vide  Rajm,  53.  Ste  Kebles 
Tables, 

That  the  King  may  grant  an  Office  forfeited  before 
any  Office  found,  3  Lev,  2pD. 

If  a  Man  refufes  to  accept  an  Office  in  a  Corporation 
for  which  he  is  fined.  Debt  lies  thereon,  I  J*  116. 

Guardian-(hip  of  the  Fleet  forfeited  by  2  Efcapes, 
^he'u,2%%. 

If  an  Arch-deacon  grant  the  Office  of  Rcgifter  for 
Mony,  the  Office  is  forfeited  to  the  King,  and  not  to 
the  BiOiop,  Id,  38^. 

Forfeiture  given  generally  by  the  Statute,  the  Forfeit 
ture  belongs  to  the  King,  Id.  2po. 

Prefcription  en  un  Office  f o  be  exercifed  by  4Perrons  , 
to  be  named  by  the  King  from  time  to  time,  good.— ^ 
I  Lut,  381. 

The  Office  of  AfTurance  cannot  afTure  the  Life  of  one 
that  hath  an  Office  for  his  Life  ,  as  it  may  do  the  Life 
of  one  that  is  at  Sea,  or  beyond  Seas,  and  imployed  in 
Merchant's  Affairs^  Muh,  i6\g,  B.  S,  For  they  ha've 
no  power  to  aJJ'ure  the  Life  of  any  ,  hut  in  cafe  of  M&s 
champs  Affairs^  by  the  Statute  which  gave  them  their 
Tower^  which  is  the  Statute  cf  45  Eli7. 

All  Officers  of  Truft  mull  be  perfonally  occupied,  un- 
lefs  granted  to  be  occupied  by  a  Deputy  i  but  Offices  of 
perfonal  Truft  cannot  be  afFigned,  for  the  Truft  (which 
any  Man  may  havsj  is  not  perfonal,  Fau^L  181. 

All 
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All  Adtions  to  be  brought  againft  Cnnfiablcs,  &c.  for 
any  thing  in  their  Office  muft  be  laid  in  the  proper 
County,  and  if  the  Plaintff  be  Non-fuited,  the  Defen- 
dant (hall  have  double  Colis,  See  Slat,  2i  Jac.  i.  Vtde 
ante  Conltable. 

©per  of  a  DeeD,  &c 

IF  one  be  fued  upon  an  Obligation,  he  may  pray 
Oyer  of  the  Obligation,  and  before  he  hath  Oyer 
of  it,  he  is  not  bound  to  plead  to  the  Plaintiff's  Decla- 
ration 5  yet  he  may  plead  without  Oyer  of  it,  if  he 
pleafe*,  for  he  may  rake  upon  him  to  remember  it  with- 
out hearing  it-,  but  if  he  do  plead  without  Oyer  of  it, 
he  cannot  after  his  pleading  wave  his  pka,  and  demand 
Oy£r  of  it,  i8  Ap  1650.  B.  R*  To  dema7idOy^x  of  the 
Obligation^  is  not  only  for  the  Defendants  Attorny  to  de- 
fire  the  Plaintiff* f  Attorny  to  read  the  Obligation  unto 
hinty  as  the  word  Oyer  feems  only  to  imvort^  or  to  have 
a  fight  ofit^  but  that  he  may  have  a  Ccpy  ofit^  that  his 
Client  may  confider  by  it  ivhat  to  plead  to  the  ABion* 

Oyer  not  grantable  after  Imparlance  to  another  Term, 
2  Lev,  142.  I  Keb.  32.  mufl  be  demanded  the  fame 
Term,  See  Keb,  tables^,  Tzt.  Oyer,  Vide  3d  part 
Inflr  Clericalis,  Lafl;  pub.  fag.  4. 

Note^  That  one  cannot  demand  Oyero[  a  Deed,  but 
during  the  time  that  it  is  in  Court,  and  that  is  for  the 
whole  Term  in  which  it  was  produced  in  Court.  Co,  5. 
74.  Wtmark^s  Cafe  '-i  fo  that  it  is  as  much  in  the  power 
of  the  Court  to  give  Oyer  of  a  Writ.  Quare  then  the 
r^afon  of  the  difference  (fays  the  Report;  between  the 
Oyer  of  a  Writ  an^l  Oyer  pf  a  Deed*  2  Lut*  i6\^^  , 
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papet  153ofe,  vide  jiffue  and  Vtmwuu 

IN  all  fpecial  Pleadings  whcrere  the  Plaintiff  takes 
Ifllie  upon  the  Defendants  Pleadings,  or  travcrfeth 
the  fame,  or  demurreth  fo  as  the  Defendant  is  not 
thereby  let  to  alledge  any  new  nnatter,  there  he  may 
make  up  the  Paper  Book  without  giving  a  Rule  with 
the  Secondary  to  rejoin,  &c»  and  if  the  Defendant  doth 
npt  in  four  days  inclufive  after  the  Paper  Book  delivered, 
(provided  the  fame  be  delivered  in  time}  bring  back  the 
Paper  Book  and  join  IfTue  or  Demur,  or  give  a  general 
liTue,  Jugment  may  be  entred  by  default.  Fer  Magifir. 
Livefyy  d^al  &c.  V,  21  Car,  2,  Reg* 

The  Clerks  of  the  Papers  of  this  Court  in  all  Copies 
of  Pleas  and  Paper  Books  by  them  to  be  made  up,  fliall 
fubfcribe  to  fuch  Copies  of  Pleas  and  Paper  Books,  the 
Names  of  the  Council  who  have  figned  fuch  Pleas  as 
well  on  the  behalf  of  the  Plaintiff  as  of  the  Defendant  > 
and  that  in  all  Books  delivered  to  the  Judges  of  this 
Court,  the  Names  of  the  Counfellors  who  did  fign 
thofe  pleas  as  well  on  the  behalf  of  the  Plaintiff  as  the 
Defendant,  (hall  be  fubfcribed  to  thofe  Books  oy  the 
Clerks  or  Attornits  who  (hall  deliver  the  fame,  Ver  Cur* 
Tafch,  l^Car.l*  Regis, 

picas  and  pleaBmgg,  vide  %mz^ 

GEneral  Eihtes  in  Feefimple  may  be  generally  al- 
ledged,  'uiz,,  ^od  A*  feijitus  fuit  in  dominico 
fuo  ut  defeodo^  but  t-he  commencement  of  Eftatcs  Tail, 
and  other  particular  Eitatcs  ought  regularly  to  be  (hewn, 
Co.  Lit,  303.  ^* 

If  a  Plea  commcnceth  in  Bar,  and  concludes  in  Abate- 
ment, the  Judgment  is  final,  i  L^y.  512. 

An 
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An  Officer  may  juitiik  by  the  Writ  only,  the  Party 
not  without  the  Judgment,  3  Lev*  ip,  20. 

A  LefTee  at  Will  is  obliged  to  give  notice  to  his  Leffor 
of  all  Declarations  delivered  to  him,  or  to  any  other, 
&€•  with  his  privity.  General  Performance  is  a  good 
Plea,  I  Luu  593. 

He  is  alfo  obliged  not  to  attorn  without  confent  of  his 
LefTor.  Plea,  that  he  did  not  attorn  without,  &c,  is  not  a 
Negative  pregnant^  but  a  good  Plea.  Ibid^  He  was 
alfo  held  to  deliver  PofTellion  \o  his  LelTor  of  all  Lands 
which  he  then  held  or  Ihould  hold,  &c,  and  he  pleads, 
that  he  held  5  Clofes,  &c,  and  to  that.he  pleads  Per- 
formance generally,  and  does  not  aVer  that  the  faid  5 
Clofes  were  all  the  Clofes  which  he  held,  and  yet  good. 
Ibid. 

In  pleading  of  a  Feoffment,  you  fay  virtute  cujus 
fr£d,  B.  fuit  feifitus^  &c,  but  in  pleading  of  a  Leafc 
you  muft  fay,  virtute  cujus  frad.  B,  intravit  d^  fuit 
inde  fojjejjionatm  :  There  needs  no  Entry  to  be  plea- 
ded upon  a  Feoffment,  becaufc  the  Livery  gives  him 
actual  poffellion  '•>  but  in  cafe  of  a  Leafe  for  years  the 
Leflce  is  not  in  adual  poffcffion  until  his  Entry,  Co.  Lit, 

2QUa» 

The  Law  refufeth  double  Pleading,  and  negative 
Prcignants,  although  they  be  true,  becaufe  they  do 
inveigle  and  not  fettle  the  Judgment  upon  one  Point ; 
but  it  requires  in  every  Plea  two  Things,  the  one. 
That  it  be  fufficient  in  Matter  i  the  other,  That  it  be 
deduced  and  exprefled  according  to  the  Forms  of  Law, 
and  if  either  of  thefe  be  wanting  it  is  good  caufe  of 
Demurrer.  ' 

General  pleading  though  in  matters  of  Fad  is  difal- 
lowed  5  as  a  Covenant  to  make  an  Eftate  by  the  advife 
of  7.  S,  he  muft  (hew  what  Advice  he  gave ;  A  Con- 
dition that  the  Obligee  (hould  enjoy  an  Office  according 
to  a  Grant  of  Letters  Patents,   he  muft  not  pkad  the 

Letters 
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Letters  Patents  'verbatim^    but  rt)uit  Ihew  the  eflfed  of 
them,  and  that  he  enjoyed  accordingly,  Hob.ip'^* 

In  good  order  of  Pleading  a  Man  muft  plead, 

1.  To  the  Jurirdi<aion  of  the  Court. 

2.  To  the  Perfon  ;  and  therein  firit  to  the  Perfon 
of  the  Plaintiff,  then  to  the  Perfon  of  the  De- 
fendant. 

3.  To  the  Count. 

4.  To  the  Writ. 

5.  To  the  Adion  j  and  if  the  Defendant  miforder 
any  of  thefe  he  lofeth  the  ben*^t  which  jhe  Law 
allows  him. 

See  thefe  particulars  treated  of  at  large  in  the  third 
part  .of  Infi-,  Clerkalis  laft  publiQied,  from  page  5  to 
123.  divided  into  twelve  feveral  Branches  of  Abate- 
ment. 

Sec  alfo  Ten  General  Bars  to  the  AdioHj  Id.  from 
175,  to  23d. 

See  alfo  the  general  Rules  there  concerning Pleas_,  Re- 
plications, Rejoynders,  &c.  from  236, 10250. 

In  all  Pleas  in  the  Affirmative,  the  Defendant  ought 
to  conclude  his  Plea  with  Et  hoc  paratm  efi  'verificare  j 
but  Pleas  merely  in  the  Negative  ought  not  to  be  aver- 
red, ^jbecaufe  a  Negative  cannot  be  proved,  Co,  Lit.  3  03* 
a*  As  upon  a  Replication,  Quod  non  hahetur  tale  Recor- 
dumy  Et  hoc  paratm  efi  verificare  fer  Recordum  iUud^ 
this  is  incertain  and  naughty. 

Every  Man's  Plea  mult  be  taken  moft  ftrongly  againft 
him  that  pleads  it,  for  every  Man  is  prefumed  to  make 
the  belt  of  his  own  Cafe. 

Every  Plea  ought  to  have  his  proper  Conclufion  i 
as  a  Plea  to  the  Writ  to  conclude  to  the  Writ ;  a  Plea 
in  Bar  to  conclude  to  the  Adioni  an  Ertopel  to  rely 
upon  the  Eliopcl,  &c» 
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If  Covenants  be  all  in  the  Afl^mative,  the  Defj^u- 
dant  may  plead  performance  generally  •■,  if  any  in  the 
Negative  to  fo  many  he  muft  plead  fpecially,  and  to 
the  reft  generally  j  if  any  be  in  the  Disjundive  he  muft 
(hew  which  of  them  he  hath  performed. 

See  the  third  and  fourth  part  of  InfiruBor  Clmcalis^ 
Title,  Bar  al  Covenant,  and  Bar  al  Coven^it  an  * 
Condition.  Plea  of  non  inf re-git  Convencomm  where 
good  or  not,     3  Lev.  17. 

See  alfo  the  Treatife  intituled  Kegula  Vlacitandi 
throughout. 

See  alfo  the  Touchftonc  of  Prefidaits,  The  Survey 
of  the  Law,  and,  See  a  Treatife'  intituled  DoBrina 
Tlacitandi^  &c. 

Surplufage  ftiall  never  make  a  Plea  vitious,  but  where 
it  is  contrariant  to  the  matter  before,  Co*  Lit,  303*  k 

In  an  AcSion  of  Trover,  regularly,  the  Plea  muft 
be  Not  Guilty,  becaufe  if  a  Man  hath  an  intereft  in  a 
thing  for  which  the  Acftion  is  brought,  he  is  Not  Guil- 
ty of  any  Converfion  5  or  if  a  Man  hath  any  lawful 
Caufe  to  detain,  but  not  convert,  he  muft  plead  Not 
Guilty,  and  give  his  Caufe  of  Detainer  in  Evidence.- 

A  Man  can  never  plead  any  thing  afterwards  which 
he  might  have  pleaded  at  firft  \  for  if  a  Man  have  a 
Rcleafe,  and  an  Adion  is  brought  againtt  him,  he  can- 
not after  pleading  the  General  fftue  make  ufe  of  this 
Releafe,  but  he  may  at  the  Nifi  Frius  plead  a  Releafe, 
fafi"  uUimam  continuationem  placiti  *>  but  where  a  Re- 
leafe is  made  after  Verdicfl  and  before  Judgment,  the 
Defendant  cannot  plead  this  Releafe,  but  may  bring  his 
Audita  "Querela  upon  it. 

Covenant  to  deliver  to  him,  &c,  fuch  a  day.  Plea 
that  he  delivered  fecundum  formam^  &c.ill.  I  Lev*  1 45* 

Declared  a  good  Plea,  by  which  it  appear'd  the  Plain^ 
tiff  had  no  caufe  of  Adion,  yet  being  badly  pleaded, 
ihe  Plaintiff  had  Judgment,  Id,  1S4, 

Upon 
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upon  pleading  a  ajafter  partly  amounting  to  (he 
general  llTue,  and  part  Special  admitted  upon  a  general 
Demurrer,     3  Lev.  41. 

See  after,  where  the  Stifin  of  Copyhold  Land  ought 
to  be  pleaded  of  neceiTity,  or  otherwife  it  (hall  be  inten- 
ded Frank  ¥ee,    Id,  126. 

In  Debt  upon  a  Bond  with  Condition  in  the  disjunctive, 
general  performance  is  no  Plea,  1  Lut.  581. 

If  the  Falfe-  hood  in  the  Defendants  Plea  is  neither 
hurtful  to  the  Plaintiff  nor  benehcial  to  the  Defendant, 
there  it  fliall  never  hurt  the  Defendant ',  but  where  the 
Defendant  pleads  a  falfe  Plea,  which  Falfe  hood  is  de- 
trimental to  the  Plaintiff,  and  benehcial  to  the  Defense 
dant,  there  it  (hall,  as  by  a  Defendant  Executor  plead- 
ing feveral  Judgments,  and  concluding  that  he  hath 
not  Aflet^  Ultra^  the  Plaintiff  may  reply,  That  one  of 
the  Judgments  is  iatisfjcd,  which. Replication  (hall  be 
fatal  (o  the  Defendant,  it  it  proves  true  ^  but  to  plead 
that  he  hath  fully  adminiftred,  and  that  he  hath  not 
hona  &  cat  alia  fraterquam  bona  qti^e  nonfufflc.  to  fatis- 
fie  the  Judgment  is  void  for  the  uncertainty,  for  no  Sum 
being  mentioned,  no  IlTue  can  be  taken  i  but  if  it  had 
been  faid  that  he  had  not  bona  ^  catalla  fraterquam 
bona  d^  catalla  ad  'valcntiam  qua  ergo.  fatisfaBionem 
Judiciiprad'  onerabil.  funt^  it  is  good  pleading. 

Debt  was  upon  a  Bond  to  account :  Plea  t-hat  he  had 
accounted  :  Replication  that  he  had  received  fo  much, 
for  which  he  had  not  accounted ;  Rejoinder,  that  he 
was  robM  of  it,  and  in  his  Account  gave  notice  thereof, 
and  adjudged  no  departure,  bccaufe  it  was  an  Ac<:ounc 
thereof,  2  Lev,  5.  • 

So  upon  a  Condition  to  retorn  all  the  Eife<fts ;  Plea 
that  he  had  retorned  them,  Replication  that  he  had  no 
Order  (b  to  do,  and  adjudged  no  Departure.    Id,  67. 

Fide  ante  Departure.  Condition  of  paying  at  or  be- 
fore the  likoi May*  Fk^ non folvit  i  Maij  ilU  3  Lev. 
2PJ.  The 


The  Replication  of  Je  injuria  fua  fropria  ahfq\  tali 
tattfa  refers  to  the  whole  Plea,  and  nor  to  the  Com- 
tnandrtient  only,  for  all  make  together  but  one  Caufe, 
and  fome  of  them  without  the  other  make  no  Plea  ;  as 
in  falic  Imprifonment  the  Defendant  juftifies  by  a  Capiat 
to  the  Sheriff,  and  Warrant  to  himfelf,  there  ^^  injuna 
fua  propria  generally-is  a  good  Replication,  for  then  the 
matter  of  the  Record  (hall  be  part  of  the  Caufe  ( for  alt 
makes  but  one  Caufe)  and  matter  of  Record  muft  not 
be  left  to  the  Ley  gens  5  but  in  fuch  Cafe  he  may  reply 
generally  de  injuria  fua  propria^  and  traverfe  the  War- 
rant which  is  matter  of  FaA,  but  upon  fuch  a  Juftifica- 
tion  for  Proceedings  in  the  County-COurt,  or  othei 
Court  which  is  not  of  Record,  there  de  injurta  propria 
generally  is  a  good  Replication,  for  that  is  but  all  matta 
of  Fad. 

Alfb  whefe  the  Defendant  in  his  own  Right,  or  as 
Servant  to  another  claims  any  intercft  in  the  Land  ot 
Common,  or  Rent  ifTuing  out  of  the  Lands,  or  any 
Way  or  PafTage  upon  the  Land,  there  de  injuria  fua 
propria  generally  is  no  Plea,  but  if  the  Defendant  juftitie 
as  Servant,  there  de  injuria  fua  propria  in  any  of  the 
Cafes  aforefaid,  with  a  Traverfe  ot  the  Commandment  i 
this  being  made  material  is  good  5  for  the  general  de 
injuria  fua  propria  is  properly  when  the  Defendant's 
Plea  confifts  merely  of  matter  of  Excufe,  and  no  matter 
of  Intercft,  and  it  is  {aid  de  injuria  fua  propria  proper- 
ly as  to  the  Perfon  or  Reputation,  as  Battery  or  Impri- 
fonment is  to  the  Perfon,  and  Scandal  to  the  Reputa- 
tion, there  if  the  Defendant  excufes  himfelf  with  fon 
ajjault  demefn^  dec.  the  Plaintiff  may  then  properly  re-\ 
ply  de  fin  tort^  for  the  Defendants  Plea  confifts  only  in 
matter  of  Excufe. 

Alfo  when  by  theDefendants  Plea  and  Authority  oiPow- 
cr  is  mediately  or  immediately  derived  from  the  Plain- 
tiff, (here  although  no  Intereit  be  claimed  the  Plaintiff 
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Ought  to  anfwer  this  particularlyj  aad  not  to  reply  de 
■injuria  fua  propria  generally  V  fo  alfo  where  an  Authori- 
ty is  given  by  Law,  Crogates  Cafe,  8  Rep, 

If  one  pleads  a  Conveyance  in  Reverfion  in  Fee  by 
Leafc  and  Releafe,  and  its  alkdged  that  he  was  feized  in 
Fee  at  the  time  of  making  the  Lcafe,  but  riot  at  the  time 
of  the  Rcleafe ,  yet  the  Plea  is  good,  for  the  Eftate  in 
Feefliallbe  intended  to  continue,  i  Lutiif.  357. 

The  pleading,  that  one  had  releafed  his  Reverfion, 
is  as  good  as  if  it  had  been  pleaded  that  he  had  releafed 
all  his  Right  iji  the  Reverfion,  II;U. 

What  Matters  ought  to  come  in  on  the  other  parts,- 
IJ*  2p,  30,  15^,  ^93,  ^p4.  X  Lut,  1230,  i6^y. 

Where  the  pleading  by  a  Tefiatmexifiit  is  good.  iLat. 

Where  the  adding  the  word  prediCi*  where  it  ought 
not  Co  be,  (hall  not  hurt,  Id.^6i, 

One  that  appears  in  Court  upon  2i  Habeas  Corpus^ 
ought  to  plead  the  fame  Term  wherein  he  comes  in, 
HiUy  2  I  Car,  JS.  R*  In  regard  of  the  delay  and  extraor^ 
dinary  charge  the  Plaintiff'  hath  been  put  unto,  by  Jo  bring' 
ing  him  in* 

If  the  Defendant  doth  not  Plead  according  to  the 
Rules  of  the  Court,  fo  that  the  Plaintiff  may  enter 
Judgment  upon  a  Nthil  dicif^  yet  if  after  the  Rules 
are  out  the  Defendant  do  put  in  his  Plea  into  the 
Office  before  the  Plaintiff  hath  entred  his  Judgment,^ 
this  Pica  is  to  be  accepted,  and  the  Plaintiff  ought  not 
then  to  enter  his  Judgment  •,  and  theretbre  it  behoves 
. Attornies  to  be  vigilant  in  their  pra(^ice,  2 1  Car.  B,  R, 
and  Hill'  23  Car.  For  a  Judgment  upon  a  Nihil  dicit 
is  for  want  of  a  Tka  5  bnt  in  this  Cafe  here  is  a  Flea ; 
and  iffuch  a  Judgment  [hould  be  entred,  it  "would  bti 
in  fadto,  a  falfe  and  an  irregular  Judgment ;  and 
therefore  the  Court  will  not  fffff''er  him  to  enter  it, 

Iti 
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7 hat  tfone  he  fued  in  an  ABion  of  Trefpaft  and  E- 

jeBment  by  Oris^inal^  he  needeth  not  to  fhad  until  the 

^'Original  be  Jhewed  him^    if  he  hath  demanded  Oyer  of 

it  before  the  Rules  are  cut^ 

A  foreign  Plea  muR  be  eiigrofled  in  Parchment,  and 
figned  by  Counfcl,  and  put  in  upon  the  Oath  of  tliQ 
Defendant,  that  is,  he  muft  fwear  that  his  Plea  is  true, 
or  fuch  a  Plea  is  not  to  be  received,  Mich,  22  Car.  B, 
K.  and  Mich.  24  Car*  B.  R,  Becaufe  thereby  he  endea- 
*vours  to  eufi  this  Court  of  its  JurisdiSlion* 

A  foreign  Plea  is  when  the  Defendant  doth  plead 
fuch  Matter,  tha^t  if  it  be  true,  the  Caufc  cannot  be  try- 
ed  in  the  Court  where  it  is  pleaded  >  and  in  regard  that 
thereby  the  Defendant  doth  endeavour  to  hinder  the 
Proceedings  of  this  Court,  and  to  delay  the  PlaintifFj 
therefore  the  Court  will  oiake  him  fwear  his  Plea  to  be 
■  true,  that  the  Court  may  not  be  deluded^  nor  the  Plain- 
tiff trifled  with  by  a  falfe  Plea  i  and  if  he  will  not  fwear 
his  Plea  to  be  true,  the  Plaintiff  may  enter  Judgment 
for  want  of  a  Plea,  frin,  1650,  B.  S> 

Where  one  may  not  plead  i^uod  bene  &  verumeji^  &c, 
is  not  alledged  before,   1  L«f.  581, 

Pleading  of  an  Inquifition  returned  in  Chancery,  frout 
patet  in  filaciis  ejufdem  Cancellaria^   8cc.  Id*  %^0* 

It  is  abfurd  to  plead  that  a  thing  was  done  in  fartibus 
tranfmarinis^  viz,*  a fud  London ^  &c>  Id.  ^50* 
.  If  the  Defendant  do  plead  a  dilatory  Plea,  the  Court 
at  the  Plaintiffs  Motion  will  order  him  to  plead  fuch  a 
Plea  by  fuch  a  time  as  he  will  ftand  to,  Mich.  21  Car. 
B,  R.  for  the  Law  favours  not  delays  >  and  if  he  be  oY" 
dered  to  fut  in  a  Plea  to  "which  he  ivill  (land  to^  and  he 
doit  accordingly^  if  fuch  his  Plea  be  not  goo  d^  the  Court 
will  permit, him  to  amend  ity  but  the  Plaintiff  jhall  take 
advantage  of  it  by  demurring  upon  it^.  or.  otherwife  as  he 
Jhall  be  advffed,  becaufe  he  hath  abujid  the  Favour  of 
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the  Court  m  granting  bim  time  to  fut  in  his  Plea^  which 
they  intended  jhould  be  a  good  Tie  a, 

^  See  the  Jatc  Ad  for  Amendment  of  the  Law  concer- 
ning Dilatory  Pleas  and  Affidavit  of  the  Party  pleading 
It,  4th  part  In[t,Clericalis  inprincipio. 

But  where  there  is  a  Paper  Boojk  made  up,  the  De- 
fendant hath  four  days  to  joyn  in  lllue,  'viz,*  To  pay 
the  Plaintiilf  for  the  Entry  of  what  is  only  part,  and  at 
the  end  of  the  four  days  may,  if  he  thinks  fit,  wave 
the  fpecial  Pleading,  and  plead  the  general  Iffue,  which 
is  very  hard  upon  the  Plaintiff,  for  by  fuch  tricking  the 
Defendant  many  times  gets  the  benefit  of  a  Term  i  but 
if  the  Plaintiff  do  afterwards  recover,  ,the  Matter  wilt 
Gonfider  him  in  Cofts  upon  figning  of  Judgment. 

That  Baron  and  Feme  were  poffeffed  of  a  Term  in 
right  of  the  Wife  is  the  true  pleading,  i  Lut*  1007. 

Where  a  Conveyance  or  matter  of  Record  may  be 
pleaded  inter  alia^  Id.  ibid. 

Where  one  ought  to  plead  quod  quer^  acconem  fuam 
fred,vers^  eum  ulterius  ntanutenere  mn  debet ^  and  not 
habere  non  debet ^  Id,  1 1 77. 

In  any  Action  wherein  the  Plaintiff,in  cafe  he  recovers, 
fhall  only  recover  Damages,  the  Defendant  may  plead 
iii  Bar  to  this  Adi-ion,  an  Arbitrement  with  falisfadioa 
thereupon  made  unto  the  Plaintiff,  although  the  (atif- 
fadion  given  by  the  Arbitrators,  was  lefs  than  the 
Plaintiff  fuffered  by  the  Defendant;  for  it  was  his  own 
3(3:  to  refer  himfelf  to  the  Arbitration,  Mich*  22  Car 4^ 
B*  R.  And  if  the  flaintijf  have  fatisfaBion^  the  Lauf 
will  not  intend  that  he  if  damnified ^  and  fo  he  hath  no 
caufe  of  ABion.    *       '' 

When  the  Court  doth  order  one  to  plead  forthwith, 
it  is  to  be  underftood  that  he  (hall  plead  in  fuch  conve- 
nient time  after,  as  the  Court  (hall  judge  rcalbnablc  ; 
but  if  it  be  infiantevy  then  he  muft  plead  the  fame  day, 
Mich*  22  Car,  B.fi!.  Far  the  Law  account eth  things 
'' '  which 


ovhich  are  done  in  convenient  time-^  to  be  Jone  without 
delay* 

The  Defendant  may  amend  his  Plea,  although  it  be 
three  Terms  after  it  was  pleaded,  if  it  be  not  cntred,  and 
he  will  pay  Cofts,  Mich*  22  Car,  B.  R,  But  it  mufi 
be  by  leave  of  the  Courts  hecaufe  it  is  againfi  the  com* 
?non  Rules  of  TraBice^  which  they  ivill  grant  if  there 
he  caufe  for  it. 

Although  a  Plea  do  contain  divers  matters  in  it,  up- 
on which  an  liTue  may  be  taken^  yet  this  Plea  is  not 
double,  if  the  Plea  could  not  have  been  good,  that  is, 
would  not  have  anfwercd  the  whole  Declaration  without 
allcdging  all  thofe  matters  in  it,  Mich,  22  Car.  B.  R. 
For  though  the  haw  doth  not  allow  capious  Tleas^  yet 
it  doth  not  deny  the  Defendant  to  plead  all  fuch  matters 
that  his  Cafe  affords  for  his  jufi  defence  * 

See  the  late  Ad  for  Amendment  of  the  Law,  where 
feveral  matters  are  allowed  to  be  pleaded. 

Where  things  ought  to  be  pleaded  as  things  which 
happened  pendente  brevi^  and  where  as  things  which 
happened  after  the  laii  Continuance,  Id.  1 178, 

If  the  Defendant  plead. an  infufficient  Plea,  and  there 
is  liTue  joined  upon  that  Plea,  and  a  Verdi^  given  up- 
on that  liTue  for  the  Defendant ;  the  Plaintiff  (hall  not 
afterwards  take  advantage  of  the  infufTiciency  of  the  Plea, 
Mich,  22  Car,  B,  R,  For  it  was  his  own  fault  to  join 
Jffue  upon  it  when  he  might  have  demurred  upon  ity  and 
then  the  Court  would  have  given  jndgmentfor  him  upon 
the  Demurrer, 

It  is  not  ncceffary  in  Avowry  to  (hew  the  quantity  or 
quality  of  the  place  where,  &c.  2  Lut,  1232. 

If  nul  tiel  Iffue  is  pleaded ,  and  the  other  fays 
e  fontra^  how  he  ought  to  conclude  his  Plea,  Id,  1272. 

If  in  a  Scire  facias  againft  Bail,  he  pleads  that  a  Ca, 
fa,  iffued  againli  the  Principal,  and  that  he  was  taken  in 
Execution  by  it,    whereas  in  truth  no  fuch  Writ  ever 
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iffued,  or  that  he  was  not  taken  in  execution,,  or  tha^ 
another  Writ  ifTued,  upon  which  a  non  efi  inventus  was 
rctorned  v  how  the  Plaintiff  ought  to  reply  in  fuch  cafe. 
Id,  1172,  1173. 

Where  one  pleads  Letters  of  Adminillration  which 
are  granted  by  fuch  an  Ordinary,  whereof  the  Law 
doth  take  notice,  he  may  plead  that  they  were  granted 
unto  him,  dehita  legis  forma  j  but  if  they  be  granted 
by  an  inferior  Ordinary,  of  whom  the  Law  doth  not 
take  notice  he  muft  plead  that  they  were  granted  un- 
to him  fer  A.  B.  Or  dinar  ium  illius  loci,  Mich,  il  Can 
B.  R.  That  the  Ccurt  way  the  better  judge  whether  they 
be  well. granted  in  regard  of  the  Tower  of  the  Ordinary 
that  granted  them  or  not^  which  they  may  the  better  de^ 
when  it  appears  by  what  Ordinary  they'  xvere  granted. 

If  the  Plaintiff  do  alter  his  Declaration  after  the  De* 
fen4ant  hath  pleaded  to  if,  the  Defendant  may  altef  his 
Pleaj  Mich*  12  Car,  B.  R»  For  by  the  amendrmnt  of 
ity  it  may  be  fo  altered  in  matter  that  it  may  require  a 
different  anfwer  from  what  was  formerly  pleaded^  and 
in  that  cafe  if  he  fhould  not  amend  his'  Flea^  he  might  be 
triced  for  want  of  a  good  Plea. 

In  an  Appeal  brought,  ail  the  Pleadings  are  in  Latin, 
but  the  Couniel  ought  to  count  in  French,  as  in  real 
Adions  in  the  Common  Pleas,  Mich,  22  Car.  B.  R, 

The  Court  will  not  upon  a  motion  order  the  Defen- 
dant to  plead  peremptorily  by  a  day,  before  the  Com- 
mon Rules  of  the  Court  for  Pleading  be  out,  Mich.  11 
Car.  B,  R, 

If  3  Scire  facias  upon  a  Recognizance  be  brought 
againft  an  Infant,  he  cannot  plead  Infancy  or  Nonage 
to  it  j  for  a  Recognizance  is  in  the  nature  of  a  Judg- 
ment, and  the  Scire  facias  is  grounded  upon  it  \  but  he 
muft  bring  his  Audita  Querela,  and  fet  forth  his  Cafe 
therein,  and  thereby  his  Age  (hall  be  tried  by  the  Court 
jnrpc(5ting  of  him,  and  by  proof  of  VVitneJTes,  and  no^ 

by 


by  a  Jury,  Hill  22  Car,  Bv  R,  For  there  u  no  evidenc^ 
to  be  ^iven  on  both  (idesy  hue  only  a  matter  cf  Fati  tn 
the  AJfirmativeto  be  fro'ved on  the  Infants  fart. 

If  the  Plaintiti  do  rdeafe  his  caufe  of  A(Stion  to  the 
Defendant^  yet  the  Court  will  not  upon  a  motion  Hop 
the  Plaintiffs  proceedings  in  the  Adion,  but  the  Defen- 
dant muft  plead  his  Rclcafe,  HiU,  22  Car*  B,R.  in  bar 
of  the  A5iion ;   for  the  Court  cannot  take  notice  cf  the 
Releafe^  which  is  a  private  Acl^  upon  a  motion^  but  by 
^  f  leading  ofity  it  will  appear  unto  the  Court  upon  Record: 
Alfo  the  releafe  is  matter  cf  FaB^    which  is  properly 
tryable  by  a  Jury^    and  the  Court  can  never  take  notice 
of  any  things    but  what  appears  before  them  upon  Re 
cord. 

It  is  not  a  good  Plea  to  plead  a  parol  Agreement  in 
bar  of  an  Agreement  made  by  Indenture  between  the 
Parties,  Hill*  22  Car.  B,  R.  For  an  Agreement  by 
Indenture  is  no  more  folemn  Agreement ,  and  of 
a  higher  nature  than  a  parol  Agreement^  and  mufi  be 
difcharged  by  fome  aB  of  as  high  a  nature  as  it  is,  as 
the  Rule  is^  Eodem  modo  quo  oritur,  eodem  modo  diC- 
folvitur. 

The  pleading  that  A*  affign'd  a  term  of  Years  to  B, 
prout  per  Indentur*^  0*0*  produc^^  C^t,  is  not  good, 
Z  Lut,  1  342.  The  pleading  of  an  Original  Writ  with 
f  rout  fat  et  fer  le  brief  &c,  Id^  i^43* 

A  double  Plea  is  fuch  a  Plea,  that  one  fuigle  IlTup 
cannot  determine  all  the  matter  iffuable  that  is  gontainc4 
in  it,  but  the  Defendant  is  put  to  a  double  anfwer,  /////. 
^2  Car.  B.  R.  And  fuch  a  Flea  is  not  a  good  Flea^  b^' 
caufe  a  g  wd  IJfue  cannot  he  joined  upon  it  with  a  fingle 
IjJ'i^ey  tpccaufe  where  there  is  double  matter  no  cert4in 
IjJ'ue  can  be  taken^  which  is  clearly  contrary  to  the  nature 
of  an  IJJue^  for  an  Iffue  ought  to  befingk-,  and  to  he  taken 
tipon  one  fingle  Foint, 

G  g  4  ^ 
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A  Plea  that  two  of  the  Parties  arc  dead  is  not  double, 
altho'  the  death  of  one  of  them  would  abate  the  Writ, 
»  Lev.  8z. 

A  doubte'PIca  is  fuch  a  Plea,  that  one  finglc  Iffuc 
cannot  determine  all  the  matter  ifluabk  that  is  contain- 
ed in  it,  but  the  Defendant  is  put  to  a  double  anfwer^ 
HflL  2  2  Car*  B,  R,  And  fuch  a  Elea  is  mt^  a  good  Pleai 
hecaufe  a  good  Ijjue  cannot  be  joined  upon  it  with  a  fingle 
Iffue,  hecauje  where  there  is  double  matter  no  certain  Ijjue 
can  be  taken^  which  if  clearly  contrary  to  the  nature  of 
an  IJJue^  for  an  Iffue  ought  to  he  Jingle^  and  te  be  tdk^n 
upon  one  Jtngle  Feint* 

If  the  Defendant  do  after  the  Term  is  ended  plead  a 
frivolous  Plea,  to  the  intent  to  delay  the  Plaintiff,  and 
to  hinder  him  from  going  to  a  Tryal  at  the  A(Ii7es,  a 
Judge  at  his  Chamber  will  fet  afide  fuch  Plea,  and  or- 
der the  Defendant  to  plead  fuch  a  Plea  as  he  will  fhnd 
to,  or  elfe  to  accept  of  a  Demurrer  from  the  Plaintiff  un^ 
ro  his  frivolous  Plea,  Hill.  2i  Car*  B*  R*  For  it  is  the 
Juftice  of  the  Court  _  to  fpeed  the  Troceedings  in  Law^ 
and  to  hrivg  Suits  to  determination  as  foon  as  with  con- 
Veniency  andjufiice  to  all  Parties  it  may  be  done* 

If  a  Caufe  have  continued  four  Terms  without  profc- 
cution  before  Iffue  joined >  the  Defendant  is  to  have  a 
Terms  notice  to  plead,  t^c,  before  Judgment  can  be 
cntred  by  default  |  if  after  Iffue  joined,  a  Terms  notice 
before  the  Tryal.  Va  M^gifirum  Live/ay  &  alios,  &c. 
T^fck  11  Car,  2,  Regis, 

where  the  Defendant  may  plead  the  general  Iffue, 
he  ought  fo  to  plead,  that  the  whole  matter  in  quciiion 
may  come  to  be  tryed,  Fafch*  a;  Car.  B.  R.  For  elfe 
the  Plea  is  net  goodj  be  caufe  it  tenders  not  fuch  an  Tjjite 
'whereupon  the  Caufe  depending  may  be  determined^ 
which  every  Plea  ought  to  do^  for  to  plead  otherways  is 
to  no  purpofe ;  and  if  the  Defendant's  Plea  doth  not  au' 
fwerthe  Plaintiff''  s  whole  Declaration^  the  Plaintiff  may 
well  demur,  >>  g- 
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If  one  bring  an  Adtion  upon  a  promife  to  perform  ^ 
Ql^ntr;<5l,  the  Defendant  ought  not  to  plead  perfor- 
mance of  the  ContradJ",  or  cjmd  ifjum  exmeravit  of 
the  Contraift,  but  he  muft  plead  non  AjJ'umffit  only  ; 
for  if  at  the  Tryal  he  proves  performance  of  the  Con- 
traft,  then  the  plaintiffs  Adion  is  gon,  and  whenever 
the  A(3rion  is  gone  non  Ajjumpfit  is  a  good  Plea. 

A  Plea  that  the  Defendant  fer  M.  5.  Attorn  fuum  vim 
&  injur  quando^  without  faying  venit  ^  defendit^  ^c* 
it  is  ill  upon  Demurrer,  i  Luu  i  jS^, 

In  a  Trcfpafs  againft  Baron  and  Feme,  in  which  the 
Wife  is  only  charged  with  the  Trefpafi  :  They  plead 
^md  M  non  funt  cuP  'tis  HI,  Id.  1425,  142^. 

Juftirication  of  an  Arrcft  by  Warrant  upon  a  Cafias 
without  (hewing  out  of  what  Court  the  Writ  iflucd  is 
ill,  Id,  I46Q. 

Bar  in  Trefpafs  for  taking  of  Cattle  damage  fefant, 
'tis  not  fufficicnt  to  fay  that  he  was  pofTeficd  of  the  Clofe, 
but  he  ought  to  ftiew  his  Title,  Id.  1 4^2,  14^7. 

Accord,  tho'  executed  in  part  is  no  good  Plea  to  m 
A(^ionof  Trcfpafs  and  Affault,  Raym.  203. 

A  Concord  by  parol  is  no  good  Plea  in  Bar  to  aij 
AAion  brought  upon  a  fingle  Bill,  Tajcb.  aj  Car*  $. 
R.  For  bare  words  are  not  of  [0  great  force  in  Law  as 
Agreements  fat  in  Writings  heeaufe  things  fut  in  Writ- 
ing are  ftppofed  to  be  done  upon  mature  advice  and  der 
liberation^  bat  words  are  not  pre  fumed  to  be  always  fo 
ffcken, 

Sev^cral  Pleas  to  fcferal  Trefpaffcs,  if  one  is  bad  the 
Plea  is  bad  in  all,  2  Lut.  1492* 

The  omiflion  of  vi  c^  armis  in  a  Count  in  Trefpafs 
inB*  will  not  hurt  if  fuch  words  are  in  the  Writ,  Id. 

That  proper  Latin  words  ought  to  be  ufcd  in  plcad«^ 
wigs,  Id'  15185  151^. 

Pleading 
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Pleading  of  a  thing  to  be  done,  Anno  5  Regifi£, 
when  Queen  Mary  was  alive,  held  ill,  Id.  1604.       n 

When  matters  to  be  pleaded  tend  to  infinitenefs  and 
multiplicity  whereby  the  Rolls  ftall  be  incumbred  in  the 
length  thereof,  the  Law  allows  of  a  general  pleading, 
Raym.  8, 9, 10. 

And  therefore  in  an  Adion  upon  the  Statute  of  fend* 
ing  Knights  to  Parliament,  the  Eledion  (hall  be  faid 
fer  majorem  nunterum^  Id»  p. 

Every  Plea  muft  be  pleaded  either  in  bar  to  the  ASi^ 
on  brought,  or  in  abatement  of  the  Writ  upon  which 
the  Action  is  framed,  otherwile  it  is  but  a  Difcourfe  and 
not  a  Plea,  becaufe  the  Plaintiff  cannot  take  an  Iffue 
upon  it,  and  therefore  if  the  Plaintiff  do  demur  up- 
on it,  and  his  Demurrer  be  judged  good,  he  (hall 
have  Judgm'ent  againil  the  Defendant  for  want  of  a  Plea, 
Tafck  23  Car,  B.  R* 

Pleas  in  Abatement  muft  be  pleaded  within  the  firft 
ourdays  after  the  Rules  to  plead  are  given,  unlefs  the  De- 
fendant craves  a  fpecial  Imparlance,  which  if  he  doth 
the  manner  is  thus,  To  pay  the  Plaintiff's  Attorney 
two  Shillings  to  enter  a  fpecial  Imparlance  which  is  en- 
tred  with  zfalvo  to  the  Defendant  of  all  exceptions  tarn 
al  breve  (l^  by  Original)  quam  ad  narrationem^  3ind 
then  he  may  plead  in  Abatement  at  the  end  of  the  eight 
d^ys  Rule:  If  upon  a  Flea  in, Abatement  the  Defen- 
daiit  pleads  that  which  is  falfe,  and  IfTue  is  taken  there- 
upon and  found  for  the  Tlaintiffy  this  (hall  be  fatal  tp 
the  Defendant,  and  the  Plaintiff  (hall  have  his  Judgment  v 
bat  if  the  Plaintiff  demurs  to  his  Plea,  apd  hath  Judg* 
ment  upon  the  Demurrer  for  him,  the  Judgment  is 
quod  defendens  refpondeat  ulterim  in  Capite^  fuch  a  day, 
which  is  the  day  in  the  Rule  given  by  the  Court ;  but  if 
the  Defendant  hath  Judgment,  theii  there  is  a  nil  capiat 
per  hiUam  entred:  But  mte^  In  ail  thefe  Cafes  where 
Judgment  is  given  by  the  Court  for  the  Defendant  upon 
a  Demurrer,  he  recovers  no  Cofts  againft  the  Plaintiff* 
■  "        "^  it 


it  beiug  cafui  omifjui  out  of  the  Statute.  But  fee  the  late 
Ad  for  Anncndment  of  the  Law  for  Colts  for  infuffici- 
ency  upon  Demurrer  joined. 

It  is  lufficient  that  a  Plea  in  Bar  is  good  to  a  common 
intent,  ^but  a  Declaration  in  the  fubltance  thereof  muil 
be  good  to  every  intent.  Where  an  Adtion  lieth  merely 
upon  a  Deed  it  felf,  without  a  Condition  or  Dcfeazance 
therein  contained,  there  no  Plea  in  Bar  is  good  without 
another  Deed  of  as  high  a  nature*  butif  it  be  upon  a 
■Bond  with  Condition  to  pay  Money,  there  upon  Oyer 
of  the  Condition,  the  Defendant  may  plead  fohit  ad 
diem^  and  good  \  alfo  fome  Pleas  which  are  matters  in 
Law  are  good  Bars  without  a  Deed,  as  Infancy,  Du- 
refs,  Rafure,  (^c. 

Vide  pofiea  Title  Taymenty  Condition  to  pay  to  D^ 
Plea  of  payment  according  to  the  Condition,  without 
faying  to  £>.  ill  upon  a  Special  Demurrer,  3  Lev,  245, 

In  Trefpafs  for  beating  and  iroprifoning  his  Wife, 
the  Defendant  jullihes  by  Warrant  of  the  Sheriff.  The 
Plaintiff  replies  de  injuria  fua  frofr*  abff>  tali  caufa^ 
and  Iffue  upon  it,  and  Verdid  for  the  Plaintiff,  and 
moved  for  a  Repleader,  beeaufe  de  injuria  [ua  fropr  is 
not  a  Plea  to  matter  of  Record,  but  held  good  enough 
after  Verdid,  Raym.  50. 

Anciently  all  Pleadings  were  in  French,  then  by  the 
Statute  it  was  enadted  they  (hould  be  in  Latin,  Tafch^ 
7,^Car,B.R. 

The  Plaintiff's  Attorney  is  not  bound  to  receive  2^ 
Plea  for  the  Defendant  from  any  perfon  that  is  not  au 
Attorney,  PV/c/;.   23  Car.  B.  ^,  Qu. 

If  the  Plaintiff"  4o  put  in  a  Replication  to  the  Defen- 
dant's P'ea,  at  any  time  before  the  IfTue  joined,  the  De- 
fendant ought  to  rejoin  unto  it,  although  it  did  not  come 
in,  in  due  time,  according  to  the  courie  of  the  Court, 
J*afib.  23  Car.  B#  R,  For  the  Vlaintiff  doth  only  delay 
him  felf  hy  not  putting  in  his  Reflication  foomr^  and  the 
Vlefendfint  is  not  frejudiced  thereby f>  *  T^f 
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The  Court  at  this  day  will  not  dire(^  any  Perfon  how 
to  plead,  although  the  matter  be  difficult,  though  they 
be  moved  to  do  it,  but  will  bid  them  plead  at  their  own 
perils,  Tafch*  23  Car.  B,  R*  For  Counfel  are  to  advife 
bo'w  to  pleads  and  the  Court  is  only  to  judge  of  the  Tie  a* 
dingt^  vcbether  they  are  good  in  Law  or  not^  and  not  to 
give  Counfel  to  the  Partiesy  but  the  ujage  was  othermfe 
formerly^  when  the  Sergeants  counted  at  the  Bar^  and 
the  Defendants  Counfel  pleaded  ore  tcnus  at  the  fame 
time^  to  which  Tleadings  the  Tlaintiff^s  Counfel  excepted 
fgainfl^  {if  they  faw  caufe)  and  this  matter  came  to  he 
debated  by  the  Counfel  on  both  fides ^  and  alfo  by  the 
Judges  upon  the  Benphy  and  upon  hearing  of  the  Opinion 
of  the  Judges  they  oft  en- times  waved  or  altered  their  fir fi- 
^leadings  and  pleaded  others »  bttt  when  both  Parties  had 
heard  the  Opinion  of  the  Courts  if  the  Defendant  refolv* 
ed  tofiand  to  his  Plea^  then  the  Court  direBedthe  Plain* 
tiff  to  take  Ijjue  or  demur  upon  it^  fo  that  upon  a  Demurs 
rer  joined  the  Caufe  might  come  to  be  judicially  determin* 
ed  by  them^  and  after  either  Ijfue  or  Demurrer  joined  {all 
which  vpos  then  done  in  Court)  the  Prothonotarks  out  of 
their  Re??/embrances  (which  were  Rolls  wherein  they  took 
injbort  Notes  the  fubfiance  of  the  Declarations  andPle4- 
4^ngs  fpoken  by  the  Counters  at  the  Bar)  when  they  came 
to  their  OJpcesy  ordered  their  Clerks  in  their  Offites  to 
4raw  it  out  in  Pleadings  at  lengths 

In  a  Scire  facias  againft  the  Bail  upon  a  Writ  of  Er« 
|for  according  to  the  Statute  of  3  Jac,  the  Defendant 
prays  Oyer  of  theCondition,  and  on  that  he  pleads  that 
^he  Plaintiff  profecuted  the  Writ  of  Error  with  Effed^, 
arid  if  the  aforefaid  Judgment  w^  reverfed,  &  hoc  parat^ 
eftverificare^  where  it  ought  to  have  been  prout  patet 
per  recordum^  and  the  Plea  was  ruled  ill,  ROym,  50. 

So  if  a  Plea  conclude  hoc  paratus  efi  verificare  where 
it  ought  to  have  been  hoc  petit  quod  inquirai*  perpatriam^ 
'tis  matter  of  Subftance  on  Demurrer^  Id,  p8,  vide 
<md.  182.  Mattcr$ 


Matters  that  gn  in  defeazance  of  a  Deed,  need 
not  to  be  alledged  in  the  Count,  but  come  more 
properly  on  the  Defendant's  part  to  be  pleaded, 
Id.  6^^ 

Where  a  matter  is  exprefly  pleaded  in  the  Af- 
firmative, which  is  exprefly  pleaded  by  the  other 
party  in  the  Negative,  the  next  ought  to  be  an 
Iffue  and  no  Traverle,  for  otherwife  they  will 
plead  in  infinitum^  Id,  19^. 

A  thing  ought  not  to  be  pleaded  by  Implication, 
but  in  exprefs  words,  Trin,  2  j  Car.  B.  R,  For  there 
can  be  no  Iffue  taken  upon  ky  hecaufe  it  is  not  a  diretl 
affirmative y  to  which  a  negative  ntay  he  f  leaded  i  and 
Pleadings  ought  to  he  flain  and  direB  to  the  matter  in 
quefiion^  and  that  ii  the  reafon  that  all  argumentative 
F leadings  are  voidi 

If  one  plead  a  Deed,  he  muft  produce  it  in 
Court,  but  one  may  give  a  Deed  in  Evidence,  al- 
though he  cannot  produce  it,  if  he  can  make  it 
out  by  Proofs  that  there  was  fuch  a  Deed,  andfo 
he  may  do  of  a  Record,  Irin.  2  ;  Car.  B,  R.  For 
itfon  pleading  of  a  Deed^  it  is  fit  that  the  Defendant 
have  a  fight  of  it^  that  he  may  k^ow  what  defence  to 
ntakey  which  he  cannot  (it  may  he)  do  without  a  fight 
afit^  and  tvery  Plea  fhall  he  taken  to  be  true^  except  it 
he  denied 'y  but  an  Evidence  is  not  presumed  to  he  foy 
hut  is  believed  or  not  believed^  as  the  circumftances 
of  things  do  weigh  with  the  J«7>  who  are  "Judges  of 
it. 

But  if  the  Defendant  will  fwear  that  he  never 
had  a  part  of  the  Indenture,  or  that  he  hath  loft 
it;  the  Court  if  they  think  fit  may  compel  the 
Plaintiff  to  give  him  a  Copy  Cat  his  charges)  buc 
this  is  ex  gratia  Curia,  non  ex  debito  Jufiitia^  I  Saun* 

Where- 
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Where  the  Defendant  is  not  conftrained  to  plea  J 
a  fpecial  Plea,  he  may  plead  the  general  Iffue  pro» 
per  for  the  A<ftion  brouejit,  and  give  the  fpecial 
matter  in  Evidence,  Hill^  23  Car^  B,  R,  For  e^very 
Tlea  muji  he  fo  framed  that  it  may  give  a  full  anfwer 
to  the  matters  Jet  forth  in  the  Declaration^  to  wit^  all 
fuch  as  art  material  to  be  anfwered  unto  \  and  if  # 
dd  fo^  it  is  a  good  Pleay  be  it  a  general  Tlea  or  a 
fpecial. 

In  Debt  againft  an  Executor,  he  pleaded  plemad- 
minifiravit  ante  exhibitionem  biUe.whcrth  fhould  have 
been  ante  imffetrationem  hrcvis^  &'c.  it  being  by  Origi- 
ginal  held  ill,  2  Lut,  1(737, 1638. 

It  hath  been  adjudged  a  good  Plea  in  a  Scire  fac. 
brought  againft  an  Executor  upon  a  Judgment 
entred  into  by  the  Teftator  to  plead  fully  admini* 
Itred  j  for  if  he  have  fully  adminiftred,  he  is  not 
to  be  charged  •,  but  it  is  better  for  him  to  plead  that 
no  Goods  of  the  Teitators  are  come  to  his  Hands 
with  which  he  could  fatisfie  the  Debt,  viz,,  fince 
the  bringing  of  the  Writ  o^  Scire  facias  againft  him, 
for  this  feems  to  be  a  clearer  Plea  in  Bar,  Mick  22 
Car.  B*  R.  vide  Raym.  2  3  o ,  2  3 1  ♦ 

Although  there  be  Judgment  againft  an  Execu- 
tor, upon  a  Scire  facias^  upon  a  Judgment  of  his 
Teftator,  yet  the  Judgment  muft  be  de  boms  Tefla- 
toris  fi  tantum^  &c^  and  thereupon  muft  go  out  a 
Fieri  facias  de  bonis  Teftatoris^  and  upon  A  nulla  bo- 
na Tefiatoris  returned  a  Scire  fieri  inquiry,  which  is 
a  Writ  which  includes  a  Fieri  facias  de  bonis  Jefta- 
toris,  afid  if  the  Sheriff  cannot  find  Goods,  that 
then  he  enquire  by  the  Oath  of  twelve  Men  wher 
ther  the  Executor  hath  wafted  the  Goods  or  no, 
and  if  he  hath,  then  the  value  of  them  ;  and  alfb 
that  he  fummon  him  to  appear  in  Court  at  a  cer- 
tain day  to  (hew  cauie  why  Judgment  (hould  not 

be 
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be  entred  againfl:  him  Je  bonis  propr i is  h  now  upon  a 
return  oi  vulla  bona  Tefiatoris^  and  alfb  of  an  In- 
quifition  and  Devaltavit  found,  and  oi^  a.  Scire  feci^ 
if  the  Defendant  upon  a  four  days  Rule  given  after 
the  return  of  the  Writ  doth  not  appear,  there  will 
be  Judgment  againft  him  quod  quer^  babeat  exccHtio- 
nem^  ^c.  de  bonis  propriis^  &c,  but  if  the  Sheriff 
neturn  a  I<Jichil  upon  the  Scire  facias  there  the 
Plaintiff*  muft  fue  out  an  alias  Scire  facias  reciting 
all  this  Matter,  upon  which  the  Defendant  may 
appearand  traverfe  the Inquifition  by  pleading  »ow 
Devafiavits  but  I  think  it  will  not  be  proper  for 
him  to  ^iQ^^^ene  adminijj^ravit,  vide  ante  ExQCator* 

An  Executor  pleads  of  feveral  Judgments,  the 
Plaintiff"  replies  non  fol-vit  the  feveral  Sums,  &  de 
hoc,(^c.  and  good,  i  Lei;. 281. 

If  one  pleads  a  Special  Adminiftration,  its  ill, 
omitting  quod  iff e  non  bahet^  3  Lev*  28. 

If  an  Executor  or  Adminiftrator  pleads  a  Judg^ 
meat,  he  need  not  to  (hew  that  the  Teftator  or  In- 
teftate  had  made  fuch  Bond  >  but  'tis  fufficient  td 
fhew  the  Declaration  upon  which  the  Judgment 
was  given  by  which  it  appears  that  the  Piaihtiff* 
had  declared  upon  fuch  a  Bond,  i  Lut*  662, 

Alio  he  need  not  to  aver  in  fuch  Cafe,  that  the 
Judgment  was  jufio  d^  ^vero  delib*  ibid. 

If  one  plead  mn  cuL  to  a  Trefpafs,  and  afterwards 
juftifie  the  fame  Trefpafs,  all  the  Plea  is  ill,  2  Lut. 
1.584. 

A  Plea  may  be  amended  upon  leave  of  the^ 
Court,  if  it  be  but  in  Paper  and  not  entred,  but  the'^ 
party  that  amends  it^  muft  pay  Gofts  unto  the 
other.  Hill*  23  Car,  B.  R^  For  it  is  not  reafonabk  that 
tbe  Court  jhould  grant  him  favour  to  the  prejudice  of  the 
ether  Party,  ovho  by  this  amendment  is  put  to  new  trouble' 
and  charge  v  hut  if  the  flea  be  entred  in  VarchmeTUyOnd 

the 
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the  Record  made  «p,  the  Court  will  not  give  leave  t9 
amend  iu 

An  Officer  of  the  Court  ought  not  to  refule  a 
Plea,  although  ic  be  not  put  in  in  time,  but  the 
PlaintiiF  muft  move  the  Court,  arid  abide  by  their 
Rule  therein,  HtU^  2^CanB.R,  For  the  Court,  and 
not  the  Attornies  are  to  judge  of  the  legality  of  the  Tro' 
ceedings  in  aU  Caufes  depending  before  them^  as  well  at 
they  are  to  determine  the  matters  in  Law  in  them*  ^ 

One  that  is  endid:ed  of  Felony  or  Treafbn  ought 
tiot  by  the  Law  to  be  admitted  to  plead  to  the  fcn? 
didment,  until  he  hold  up  his  Hand  at  the  Bar  h 
the  holding  up  of  his  Hand  is  in  th|nature  of  an 
apearance,  which  ought  to  be  recorded  before  plea 
pleaded,  Vafck*  24  Car.  B,  R*  And  alfo  to  the  end 
that  the  Courts  Jury  and  People  may  take  the  better  »tf- 
tice  of  theVrifoner. 

One  cannot  plead  his  pardon  for  Treafbn  until 
he  is  charged  in  Court  with  the  Endidment  of  it, 
Vafch*  24  Car.  B.  R*  For  it  mufi  appear  to  the  Court 
oifhat  the  Crime  is  before  they  can  judge  of  the  pardon 
of  it. 

If  the  Defendant  tender  an  Iffue  in  Abatement  of 
a  Writ,  and  the  Plaintiff  doth  Demur  upon  the 
IlTue,  if  upon  arguing  of  the  Demurrer  the  IlTue  is 
over-ruled,  that  is,  it  is  adjudged  by  the  Court  to 
be  no  good  Iffue, there  muft  be  a  refpondeas  oufier^  for 
the  over-ruling  upon  the  Demurrer  is  not  peremp- 
tory to  the  party,  7rin,  24  Car,  B.  R.  For  the  matter 
in  quefiion  is  not  determined  by  the  Demurrer^  ^ut  only 
the  goodnefs  of  the  IVrit  brought^  and  if  it  be  adjudged 
good^  the  Party  muft  anfwer  over  to  the  matter  contain* 
ed  in  it^  for  this  is  all  the  Writ  requires.  But  if  Iffue 
be  taken  upon  a  Plea  in  Abatement^  as  upon  a  NU/nof* 
mer  in  the  Plaintiffs  or  other  fuch  like  Pleadings  and  it 
b$  found  againj^  tie  Vefendantf  the  Jury  ought  to  ajfefs 

Cops 


Cofis  and  Damages^  and  the  FerdiB  in  that  cafe  is  finaL 
and  there  fljaV  be  no  refpondes  oufterj^i/ wf  ow  a  Demur^ 
reVf  hecaufe  it  is  the  folly  of  the  Defendant  to  put  himfelf 
upon  a  falfe  IJJue  to  trouble  himfelf  and  the  Courts  and 
no  Man  Jhall  take  advantafre  of  his  own  wrongs  but  in 
the  other  cafe  of  a  refpondes  oufter,  he  referred  him- 
felf to  the  Judgment  of  the  Courts  and  fo  there  is  an  ap- 
parent diver ftty  in  thefe  two  C^yg/jKittermafter  againfi 
Stanly,  Mick  21  Car*  2.  R.  in  B*  5.  Jnd  fo  was  the 
Opinion  of  the  Court  of  the  Kings  Bench  upon  a  Writ  of 
Error  brought  upon  a  Judgment  given  in  the  Common 
Thas  between  Amcotts  and  Amcotts.  Fafch.  17  Car^ 
2.  Regis^  See  after  Title  Peremptory. 

See  matter  of  Abatement  pleaded  in  Bar  and 
Judgment  in  chief,  3  Lev.  260. 

Mifprifion  of  the  name  of  the  Plaintiff  in  a  Bar, 
viz.  prad.  H.  per  C.  (hall  not  hurt,  i  Lut.  428. 

If  one  do  demur  upon  fuch  a  Plea  as  ought  not 
to  be  pleaded,  by  his  demurrer  he  doth  admit  the 
Plea  to  be  a  Plea,  fuch  as  it  is,  Trin.  24  Car.  B*  R. 
For  the  Demurrer  is  but  try  the  fufficiency  of  the  Flea. 

A  Plea  in  abatement  of  the  Writ  or  Bill  ought  not  to  be 
received  after  the  Defendant  hath  emparled,  for  by  em- 
parling  he  admits  the  Writ  or  Bill  to  be  good  i  yet  if  it  be 
received  J  and  the  Plaintiff  doth  demur  to  it,the  demurrer  is 
good,  7ri«.24  Car»  B.R.  For  the  Plaintiff  accept  ingof  the 
Flea  after  Emparlance^  it  is  no  prejudice  to  the  Defendant^ 
and  therefore  it  w  but  reafon  that  he  jhouldtake  advantage 
cfthe  infufficiency  of  the  Flea^  by  demurring  to  it^  if  he 
fee  caufe  \  and  it  was  the  Defendants  fault  to  plead  fueb 
a  Flea  as  might  be  demurred  unto. 

In  all  Cafes  of  pleading  of  a  Tender,  or  where 
you  fay  in  your  Plea  you  v^^ere  always  ready  to  pay 
Money,  or  to  do  fuch  an  A<ft,  you  muft  be  fure  to 
plead  wthout  Emparlance,  for  how  can  you  lay 
femptr  paratus  &  mcore  frifij  when  you  have  em- 
parled i*  Hh  Farat' 
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Farat'*  a  deliver  obV  without  ohtulit  is  ill,  ^Lev»  i  o  J. 

See  concerning  this  fort  of  pleading  in  ^d  part 
of  Infiru^:^  Clericalism  lit.  mcore  frifi*  &c. 

Plea  adhudy  &e,  refers  to  the  time  of  the  Writ, 
not  to  the  Count,  3  Lev,  146. 

Condition  of  an  Obligation  to  do  dirers  parti- 
CuVar  things,  ^ta  quod  ferfsrmavit  omnia  hillj  he 
ought  to  anfwer  to  every  particular,  othcrwifc  If 
the  Condition  be  to  perform  Covenants,  general 
performance  fufficeth,  1  Lei;.  303. 

Where  the  Law  will  allow  a  concife  manner  of 
pleading  to  perform  a  Condition  according  to  the 
very  words  of  it  or  not,  t  Lut*  42  2 ,  413. 

In  Debt  for  Rent  on  a  Leafe  for  Years,  the  De- 
fendant needs  not  plead  a  tender,  otherwife  where 
there  is  a  Condition  in  a  Leafe,  the  breach  where- 
of is  tobefaved,  Raytn.  418,  419. 

Alfo  in  pleading  of  a  Tender  you  rauft  at  the 
putting  of  your  Plea  into  the  Office  bring  the  Mo- 
ney into  Court,  or  elfe  your  Pica  cannot  be  re- 
ceived, and  the  Plaintiff  will  fign  his  Judgment  j 
but  if  the  Plaintiff  is  not  fatisfied  with  the  Money 
tendred,  but  will  take  IfTue  that  there  is  more  due^ 
he  mud  in  his  pleading  acknowledge  the  receipt  of 
the  Money  brought  into  Court  and  difcharge  the 
Defendant  from  the  fame. 

If  one  be  fiied  upon  an  CH>Iigation,  he  cannot  be 
compelled  to  plead  before  he  have  Oyer  of  the  Con- 
dition of  the  Obligation,  and  a  Copy  if  required, 
Trin,  14  Car.  B.  R*  Becaufe  be  carmot  tell  vphat  to  plead 
till  he  underjtandfor'ivhat  he  is  fued* 

Fide  ante  lit*  Obligation  and  Oyer. 

If  there  be  a  Verdict;  given  in  a  Caufe  vyherein 
no  IfTue  was  joined,  this  is  a  Jeofail^  and  it  is  not 
helped  by  the  Statute,  for  the  Statute  is  to  help  ill 
Iffues,  and  not  to  fupply  Iflues  where  none  are 
joined,  and  therefore  there  mufl  be  a  Repleader  to 

bring 
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bring  the  matter  in  difpute  ift  queftion,  for  there  is 
nothing  tryed,  and  lb  there  can  be  no  Verdid  : 
But  an  informal  Iffue  joined  is  help't  by  the  Statute 
of  Jeofails  after  a  Verdid,  but  an  immaterial  Iflbe 
is  not#  See  the  General  Abridgment  of  the  Law, 
Title  Amendment. 

If  a  Plea  be  put  into  the  Office  ifi  due  time,  it  fs 
well  enough,  although  it  be  not  delivered  to  the 
Attorney  for  the  Plaintiff,  Trin,  24  Car»  B,  R,  So 
that  ht  may  not  enter  Judgment  for  'iVant  ofn  Pleay  hut 
it  is  ufual  for  the  Defendants  Attorny  to  delifuer  a  Copy  of 
the  Flea  to  the  Flaintiff^s  Attorny^  or  to  give  notice  that 
a  Flea  is  put  into  the  Office^ 

Pleas  put  into  the  Office  are  of  two  forts,  gene- 
ral or  fpecial ;  general  Pleas  are  cntred  in  the  gene- 
ral Plea-book  by  every  Attorny  for  his  Client ;  but 
thcfe  are  no  Pleas  unlefs  the  Defendant's  Attorny 
do  pay  the  Plaintiff's  Attorny  upon  demand  i  a 
4^.  or  is.  \d.  (as  the  Caufe  is)  for  entring bis 
Plea,and  Warrant  of  Attorny.  Special  Pleas  aredeli- 
vered  into  the  Clerks  of  the  Papers,and  entred  into 
theBook  of  the  proper  perfbn  to  whom  they  belong. 

In  an  Adion  of  Debt  brought  for  Rent,  upon  an 
Indenture  of  Demife  for  years,  the  Defendant  may 
plead  nil  debet. 

But  this  is  made  a  Qtme  in  Debt  upofi  a  Judg* 
ment,  3  £^.  396. 

A  colourable  Plea  ought  to  be  entred,  but  that 
which  is  no  Plea  ought  not  to  be  entred,  Trim  24 
Car.  B,  R.  For  a  colourable  Flea  is  a  Flea  until  it  be  over^ 
ruled  j  for  the  Court  will  not  fpend  time  to  difpute  things 
which  are  clear* 

Tho'  its  frequent  to  lay  a  Declaration  for  a  Debt, 
feveral  ways  in  an  Affumpfit,  yet  its  not  a  good 
Plea  to  lay  that  the  feveral  Sums  are  but  only  for 
the  Sum  firft  mentioaed,  without  pleading  over, 
Kaym*  44Pf  H  h  a  if 
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If  one  plead  a  Plea  that  is  not  good,  and  the 
Plaintiff  doth  demur  upon  it,  the  Defendant  can- 
not afterwards  amend  his  Plea,  wichput  th©  Plain- 
tiff's confent,  Mich.  24  Car,  B*  R,  For  the  Deftn* 
dant  (hall  not  take  advantage  of  his  own  iH  Pleading  to 
delay  the  Flaintiffy  and  to  put  him  to  more  trouble  and 
charge  than  hy  the  Law  he  may  do. 

If  the  Defendant  will  plead  a  dilatory  Plea,  he 
muft  plead  it  upon  the  giving  of  the  firft  Rule  in 
the  Office  for  the  Defendant  to  plead,  and  he  niuft 
plead  a  Plea  in  chief  after  the  fecond  Rule  given  in 
the  Office  for  the  Defendant  to  plead ;  and  this  is 
the  reaibn  that  Judgment  cannot  be  entred  againft 
the  Defendant  for  want  of  a  Plea,  until  the  time 
given  by  the  two  Rules  to  plead  be  paft,  Mich.  24 
Car*  B*  R.  But  if  he  then  put  in  a  dilatory  Flea^  the 
Tlaintiff  may  move  the  Court  for  him  to  plead  as  he  mil 
fiand  to  if. 

If  the  Defendant  hath  pleaded  an  Outlawry  ia 
difability  of  the  Plaintiff,  and  that  be  reverfed,  he 
ihall  not  plead  another  in  difability,  ?er  MagUhum 
Live f ay ^  &  al.  &c,  P.  21  Car,  2  Regis^ 

The  Clerks  of  the  Papers  of  the  Kings  Bench 
ought  not  to  fufFer  the  Original  Pleas  brought  into 
the  Office,  to  be  delivered  out  of  the  Office,  but 
only  Copies  of  them,  Adich.  164^.  B.  S*  For  by  the 
Tleadings  in  the  Office^  are  the  Pleadings  madeuf  for  the 
JJftte  to  he  tryed^  and  if  any  quefiion  arife  about  altering 
ofthem^  they  are  to  be  examined  and  r edified  (if  any 
alteration  be)  by  the  Pleas  in  the  Office y  and  not  by  any 
Copy  of  the  Plea^ 

A  Plea  that  is  grounded  upon  a  Statute,  if  it  be 
not  good,  is  not  helped  aftera  Verdi<^,  Mich,  1645?. 
B.  S,  For  the  Statute  being  the  foundation  of  the  Plea^  if 
it  be  not  well  laidy  the  Plea  is  naught  in  the  very  fub- 
fiance  of  it ^  and  fuch  Pleas  are  not  helped  ty  the  Statute 
of  Jeofails*    See  the  Statute.  If 


If  an  Adion  be  brought  in  this  Court  to  recover 
Lands,  and  the  Detendant  emparls  j  yet  he  may 
after  Emparlance  (as  it  hath  beed  held  J  plead  that 
the  Lands  in  queftion  are  ancient  Demefhe,  and  de- 
mand Judgment  whether  this  Court  may  hold  Plea 
ofthem>  foritfeems  by  the  Emparlance  he  doth 
not  affirm  the  Jurifdidion  of  the  Court  \  but  if  he 
plead  to  the  Defendant,  and  make  a  full  defence, 
he  cannot  after  that  plead  to  the  Jurifdidion  of 
this  Court ;  for  by  pleading  he  hath  in  effect  con- 
felTed  the  jurifdidion  of  the  Court,  Mick  i^4p. , 
B.  S,  8  Af.  iS'yO,  B,  5.  TafcL  Qu.  tamen;  For  it 
hath  been  doubted^  and  held  it  could  not  be  after  Em* 
parlance,  FafcL  16^0.  ^  Maii^  hut  the  fafefiwayis 
to  flead  inftanter  before  the  fir  ft  four  days  Rules  ar$ 
cm. 

Ancient  Demelh  is  a  good  Plea  on  the  Statute  of 
31  H.  8.  caf.  I.  of  Partition,  Raym.  245?. 

If  the  Plaintiff's  Attorny  deliver  an  imperfed 
Declaration  to  the  Defendant's  Attorny,  and  he 
accept  of  it »  yet  he  is  not  bound  to  plead  until  the 
Plaintiff  have  perfected  his  Declaration ,  Mich. 
I  ^^9*  B.  S*  Pafch,  For  until  it  be  ferfe^ed^  it  is  no 
Declaration,  hut  he  may  weU  demur  if  he  thinks  fit,  which 
is  the  ufual  pra^ice. 

If  it  be  doubtful  between  the  parties  whether  4 
Plea  be  good  or  not,  it  cannot  be  determined  by 
the  Court  upon  a  motion  made,  that  the  Court 
would  deliver  their  Opinions  whether  it  be  good 
or  not,  but  there  ought  to  be  a  Demurrer  upon  the 
Plea  ;  and  upon  hearing  of  Arguments  thereupon, 
the  Court  is  to  judge  whether  that  Plea  be  good  or 
-bad,  Hill.  1^49.  B.  S,  Jan.  26,  For  the  Court  will 
not  upon  the  fudden,  and  without  deliberation  deliver 
their  Opinions  in  things  which  are  dubious  in  Lawy  nei- 
ther can  they  properly  give  their  Judgment  hut  upon  fome-^ 
thing  appearing  before  them  jupon  Record,     H  h  3         If 
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If  an  Indenture  be  only  pleaded  by  way  of  In- 
ducement, it  is  not  neceffary  to  lay,  per  Indenturam 
fuam  in  Curia  hie  frolat^  h  but  if  the  party  do  derive  . 
any  Title  unto  himfelf  by  the  Indenture  pleaded, 
he  mujft  plead  it  fo,  HilL  1649,  B,S,  Jan*  26.  that 
the  Court  may  judge  whether  the  Title  he  nuikis  by  the 
Indenture,  be  warranted  by  it^  and  that  the  other  Tarty 
may  eonfider  what  anfrver  to  give  unto  it>  for  a  bare 
Inducement  to  a  Flea  n quires  no  anfwer  to  ity  becauft 
it  is  not  of  the  fuhfiance  efit. 

Quod  nil  habuit  in  Tenement  is  contrary  to  the  In- 
denture of  Demile,  ill,  RepP  quod  feifit*  without  (hew 
ing  whatEftatei  ill,  3  Lev.  1^3. 

Condemn  per  Ju^ic*  de  Excife  frout  patet  per  Record* 
good,  Id.  205. 

In  Dower  a  Plea  that  the  Baron  alienated  to  the 
Tenant  is  as  good  as  Feofavit^  Id*  220» 

The  want  of  words  prout  patet  per  Record*  cured 
by  Plea  over,  3  Lev.  311. 

So  upon  a  general  Demurrer  by  the  late  A<9;  for 
Amendment  of  the  Law. 

So  Plea  in  Abatement  without  hoc  paratm  efi  ver 
rificarcy    for 'tis  only  form.   Id,  &  i   Lut.  16,  21, 

333- 
Where  a  Declaration  or  Plea  ought  to  conclude 

prout  patet  per  Record''  Id,  1 1 1- 

Vide  eund'  207  of  an  Indictment  in  the  Seffions  of 
Peace :  So  prout  patet  de  Originali  Retort^  de  Record^ 
Id.  26^.  When  'tis  pleaded  that  there  i-  fuch  a  Re- 
cord ir.  the  fame  Court  the  true  form  is  to  pray  quod 
Record^  per  Juftic^  videatur  &  injpiciatur,  Idem*^^$* 

If  an  Adion  be  brought  in  the  Sheriffs  Court  in 
London^  or  Marfhals  Court  in  Southwarky  and  be 
afterwards  removed  by  a  Habeas  Corpm  into  this 
Court,  the  Defendant  ought  to  plead  the  fame 
Term  the  Caufe  is  removed,  and  proceed  to  a 

Tryal, 
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Trya!,  HiH.  i6^^.  B.  S,  9  Feh.  For  the  Court  will 
not  grant  the  Varty  to  take  any  advantage  hy  the  remo* 
x/ing  of  the  Caufe  hither  to  delay  the  other  Tarty  in  the 
courfs  of  his  Troceedmgs^  which  would  he^  $fhe  (hould 
not  be  comfelUd  to  pUad  the  Jame  7err/t  the  Cauje  was 
removed  y  alfohe  is  fuffofed  to  have  fufficienf  notice  of 
.  the  caufe  ef  ASliorjy  that  aff earing  in  the  Plaint  levied 
in  the  inferior  Courts  Jo  that  he  may  have  time  entmgh  to 
provide  for  hif  Plea  during  the  bringing  of  his  Hiib.  Cor- 
pus, and  his  putting  in  of  Bail-,  and  the  Plaintiffs  de' 
daring  and  giving  of  Rules  to  plead* 

If  an  immaterial  IfTue  be  joined,  k  is  not  helped  by 
the  Statute  of  Jeofails  i  but  there  ought  to  be  a  Re- 
pleader, Pafeh.  1650.  5  Maii^  B*  S.  vide  Ijffite,  For 
an  immaterial  Ijfue  is  (in  Law)  as  no  Ijfue* 

If  the  Defendant's  Plea  do  notanfwer  all  the  matter 
contained  in  the  Plaintiff's  Declaration,  it  is  no  good 
Plea )  but  the  Plaintiff  (hall  have  his  Judgment  intire 
againflhim  forwant  ofa  Plea,  Hill,  1^50.  B,S.  31 
Jan.    Vide  i  Lev*  16. 

Bar  good  and  Rejoinder  ill,  yet  Judgment  for  the 
Defendant^  i  Lev.  3 1.  and  3  Lev.  23.  Of  a  matter 
at  Common  Law  not  maintained  by  Statute  or  Cuflom. 
Matter  of  Statute  maintained  by  another  Statute^ 
Jd^Si. 

No  pleading  Execution  without  pleading  the  Judg» 
mcnt,  nor  Execution  without  (hewing  by  what  Title, 
U  8?. 

Need  not  to  plead  more  of  a  Deed  than  what  makcb 
for  him,  14*  88, 

Where  Ko  quod  is  an  Affirmation  fcilt*^  ^c.  repug- 
nant to  the  matter  precedent,  void,  as  well  upon  De- 
murrer as  after  Verdid,  Idi  ip^. 

Pleading  of  a  Suit  depending  without  (hewing  in 
what  Court  ill  upon  a  general  Demurrer  i  but  cured  by      • 
a  pleading  over  which  admits  the  Suit  depending,  Ibid^ 

H  h  4  When    i 
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when  a  general  Plea  Is  pleaded,  the  Attorny  ought 
to  fet  his  Hand  to  the  Plea,  and  then  the  liTue  is  joined, 
and  if  he  will  not  fet  his  Hand  to  the  Plea,  Judgment 
may  be  entred  for  want  of  a  Pleaj  for  the  Attornies 
Hand,  and  his  paying  for  the  entry  of  his  Plea,  war- 
rants the  Pica,  and  before  his  Hand  fet  to  it,  it  is*  no 
Plea,  if  it  be  an  ordinary  Plea  j  fo  likewife  in  the  Caie 
of  a  Paper  Book,  the  Defendant  muft  fet  his  Hand  to 
it,  and  pay  for  the  entry  of  it,  Hill.  1650.  B.S.  5  Fek. 
But  tf  it  he  afpecial  Plea^  there  mufi  be  a  Counfellors 
Hand  fet  unto  it^  becaufe  it  is  fuppofed  to  be  advtfed  by 
Counfel  and  Counfellors  to  maintain  it  to  be  good^  if  it  be 
dfputed. 

If  one  be  fued  by  original  Writ,  he  muft  plead  the 
fanne  Term  in  which  the  Original  is  returned  »  if  the 
Defendant  be  arretted  by  zCaftaSy  containing  the  caufe 
of  Adicn  exadly  as  the  Original  is,  and  if  fuch  Caftas 
be  returnable  the  fame  Term  with  the  OriginaU  but 
whenfoever  the  Capias  is  returnable,  the  Defendant 
muft  plead  prefently  if  requir^cj.  Hill  1^50.  B.  S»  6 
Feb,  But  it  is  not  Jo  where  one  is  fued  by  a  Latitat  or 
-Bi// (?/ Middlefex,  becaufe  in  a  Latitat  or  Bill  of  Mid- 
dlefex,  although  the  fame  be  placito  tranfg.  jet  the 
Plaintiff  may  deelare  in  Debt ^  or  what  other  A5iion  he 
"Will  V,  but  in  the  other  Cafe  the  Declaration  muft,  not  at 
all  iikry  from  the  t^rit^  if  it  doth  the  Defendant  may 
plead  in  Abatement, 

If  one  be  compelled  to  allcdge  double  matter  in  his 
Plea,  yet  if  he  do  iniift  but  upon  one  of  them,  the 
Plea  is  not  double",  Trin,  16^1.  B.S.  For  upon  that 
matter^  only  upon  which  it  ii  inffied  upon  jhall  Iffue  be 
joined^  arid  the  othn  matter  requires  no  anfwer. 

If  the  Plaintiffs  Attorney  will  confent  unto  it,  the 
Defendant  may  wave  his  Plea  pleaded  without  moving 
the  Court,  By  Roll  Chief  Juftice,  Trin.  1^51.  B.  R. 
But  if  he  mil  not  confent^    it  cannot  be  dom  without 

moving 
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mo*uing  the  Court  s  for  the  common  courfe  of  proceeding 
ts  not  to  be  altered  but  by  leave  of  the  Court y  which  upon 
eaufe  (hew/7^  the  Court  will  fometimes  give  way  untOy 
if  the  doing  of  it  be  not  very  frejudicial  to  any  Tarty, 

Want  of  Levant  and  Couchant  bad  upon  a  general 
Demurer,  but  owned  by  VerdiiSt,   i  Lev.  196, 

A  Comittitur  ought  to  be  pleaded  frout  patet  per  Re- 
cord\  Writ  not,  Id.  211, 

Plea  in  Roman. Figures  adjudged  good,  2  Lev,  102. 

Where  the  Pope's  Bull  aiay  be  pleaded  as  an  Indid- 
ment^  Id»  251. 

It  one  pleads  a  good  matter  of  Juftification,  and  re- 
lies not  upon  it,  but  makes  it  only  irtducement  to  other 
matters,  it  (hall  not  avail  him,  and  he  hath  a! fo  thereby 
given  Advantage  to  the  other  Party  to  traverle  the  laft 
matter,  i  Z«^  108. 

In  Debt  for  Rent  of  four  RoomSj  the  Defendant 
pleads  Leafe  of  5  Rooms,  and  eviction  of  the  fifth,  it^ 
not  good  without  a  Traverfc,  Rayw.  175.  Fide  eund. 
182. 

Thefe  Rules  arc  to  be  obferved  in  Traverfes* 

1.  The  Traverfe  of  a  thing  immediately  alledged 
vitiates  a  good  Bar. 

2 .  Surplufagc  in  a  Plea  doth  not  enforce  a  Tra- 
verfe. 

3.  Nothing  muft  be  traverfed  but  what  is  exprefly 
alledgfd,  1  Rolls  Rep,  37. 

4.'  !c  muft  be  always  made  to  the  fubftantial  part  of 
the  Title,  Telv,  151.  i  Rolls  Rep,  235. 

5,  Where  an  Ad:  may  indifferently  be  intended  to  be 
at  one  day  or  another,  there  the  day  is  not  traverfable, 
as  in  an  Adion  of  Trefpafs  generally  the  day  is  not  ma- 
terial j  but  if  a  matter  be  to  be  done  upon  a  particular 
day,  there  it  is  material  and  traverfable,  Telv.  122, 
123,  and  in  all  Cafes  where  the  matter  is  traverfable  It 
isifTuabk.  Where 
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Where  in  pleading  the  Parties  vary  in  the  Eftate, 
as  whether  it  was  Fee-fimple  or  Fee-tail,  there  he 
who  varies  muft  take  a  Traverfe,  Teh*  140* 

The  Defcent  is  the  iiibftance  and  body  of  the 
Plea,  and  not  the  dying  feized,  and  therefore  the 
defcent  and  not  the  dying  feized  muft  be  traver- 
fed,  Hoh.  23  2»  It  is  a  Maxim,  That  a  Diffeifin  al- 
ledged  in  the  Bar,  or  Replication  isalway  traver- 
fable,  Dyer  365.  ^.  3^^.  a. 

Pleading  Entry  habens  /f^<i/ew77^«/«w  without  fhcwing 
how,  is  ill,  I  Lev*  ;ci.  Pica  that  he  appear 'd  without 
faying  how,  ill,  2  Lev»  125* 

Pleading  a  Difcent  to  him  as  Heir,  without  (hewing 
Jiow  good  upon  general  Demurrer,  i  Le'u.  ipo» 

And  that  he  had  (aved  hamlefs,  good  upon  a  general 
Demurrer,  without  fliewing  how,  Id,  191.  2  Lut.^i^, 

Quod  efl  eadew^  good  without  Traverfe,  i  Lev,  241. 
Plaintiff  replies  mn  efi  eadem^  ^  ill,  3  Lev,  p2. 

Where  the  Plaintiff  affigns  in  his  Declaration  a 
day  of  the  Trefpafs  committed,  and  the  Defen- 
dant juftifies  upon  the  lame  day,  there  needs  no 
Traverle,  becaule  the  day  is  agreed  upon  by  both 
Parties;  but  when  the  Plaintiff  affigns  one  day,  and 
the  Defendant  faith  tha^  it  was  another  day,  and 
fraverfeth  the  day  alledged  by  the  Plaintiff  in  his 
Declaration,  he  muft  alfb  Traverfe  ^t  any  time 
ibefore  or  after  the  day  affigned  by  him,  otherwife 
|{^  is  naught.    See  2  Saund.  295. 

Regularly  a  Traverfe  cannot  betaken  upon  a 
Traverfe,  where  a  Traverfe  is  well  taken  to 
the  material  Point,  and  goes  to  the  fubftance  of 
the  Acftion  ;  but  where  die  firft  Traverfe  is  idle, 
and  not  well  tstk^n^  nor  pertinent  to  the  matter, 
there  to  that  wfiich  was  fufficiently  confeft  and 
avoided  before,  the  other  Parties  may  well  take  a 
'yeaverfe  after  fuch  an  immaterial  Traverfe  taken 

befoif. 
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before,  i  SaunJ,  32.  See  more  concerning  Aver- 
ments and  Traverles  in  the  third  part  of  In- 
firu^or  Clericalis  laft  pub.  from  288,  to  316.  See  al- 
fo  CornwaU  Tables  inter  Varies  Vlacitorum^  Tit* 
Traverfe,  from  377.  to  401.  See  alfo  Kebles  Tables 
Tic.  pleading,  and  Tit.  Traverfe.  Que  eft  eadem  in 
Trefpafs,  fupplies  a  Traverfe  of  time,  &c  3  Leu^ 
227*     See  after  Tit.  Traverfe. 

The  prayer  of  the  priviledge  of  the  Court  is  not 
propeily   a  Pl^j  for  it  was  ancienty  demanded 
by  Writ,  although  it  be  now  ufually  allowed  by 
the  Court  upon    the  prayer  of  the  party    who 
claims  it.  By  Latchy  Apprentice  in  the  Law,  of  the 
MiddU'Temjle*     And  every  Vita  is  either  a  Flea  in 
Abatement^  a  Vlea  in  hat^  or  a  Vlea  to  the  JurifdiEiion 
of  the  Court'-)  and  the  fraying  of  the  privilege  is  none  of 
thefe^  hut  only  a  defirt  of  the  Varty  that  he  may  not  he  fue  J 
elfewhere^thanin  the  Court  where  be  frays  his  Vriviledge^ 
In  the  Cafe  of  Cc^^  and  If  ebb,  Trin.  i659»  By 
the  Court".  If  a   Declaration  be  delivered  to  a  cafual 
EjeSlor  before  the  Effhign-daj^  if  the  Tenant  in  fojj'efjion 
will  defend  the  TitUy  be  ought  fo  to  flead^  that   a 
Try al  may  he  bad  the  next  Term^  and  ought  not  to  imparl  \ 
but  if  it  be  delivered  after  the  Ejfoign-day^  altho^  by  Ori- 
ginal^ be  Court  will  not  force  him  to  appear  and  plead  of 
that  Term*     Vide  ante  Eje<3:ment,  &c. 

Upon  a  motion  betwixt  Briskoe  and  Arnold,  By 
Glyn  Chief  Juftice,  ff^hen  Vkadings  are  made  up, 
and  paid  for^  they  /hall  be  accounted  as  if  they  were 
entredffor  the  Entry  belongs  to  Clerk^  ikJhe  Office^  ancf 
not  to  the  Attornies, 

If  a  Declaration  be  delivered  to  the  Defendants 
Attorny,,  or  put  into  the  Office  after  the  Eloign- 
day  of  the  Term,  the  Defendant  cannot  be  com- 
pelled to  plead  to  try  it  that  Term,  but  he  ought 
to  plead  to  enter,  1651.  B.  S*  For  the  Term  was  he- 
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gun  when  the  Declaration  'was  delivered^  and  fo  it  caw 
not  be  accounted  a  Declaration  of  the  preceding  Term^ 

for  the  Ejjoign'day  is  fart  of  the  Term,  Vide  ante 
Declaration. 

Pactlpn*  See  Title  foikiiimSj  and  Title 
PatQQtt  afterwards. 

HE  that  will  take  the  benefit  of  a  general  Par- 
don,  ought  to  plead  the  Statute  by  which 
the  general  Pardon  was  granted,  21  Car,  B.  R. 
8  Edi  4.  7.  4  H.  7.  8.  That  the  Court  may  judge  whc 
ther  his  Offence  be  pardoned  or  not .^  which  they  cannot 
do^  except  the  Vardon  be  pleaded^  and  that  the  party 
Jherfs  he  is  comprifed  in  the  Pardon^  and  not  excepted 
out  of  it, 

A  fpecial  Pardon  muft  be  pleaded  in  Court  un- 
der the  Great  Seal  of  England ;  the  Party  who 
pleads  it  being  all  the  while  his  Pardon  is  reading, 
upon  his  Knees  at  the  middle  of  the  Bar. 

One  that  is  found  guilty  of  Man -flaughter  muft 
file  out  his  Pardon,  or  elfe  his  burning  in  the  Hand 
cannot  be  difpenftd  withal,  for  Man-flaughter  is 
Felony,  23  Car.  B.  JR.  for  which  he  is  by  Law  to 
be  burnt  in  the  Hand,  Except  he  be  pardoned^ 
Fide  Lut.  100^.  Pardon  in  difcharge  d^un  CQ|ividi- 
on  de  recufancy  Pleaded* 

Penalt}?^    Vide  Payment 

IF  a  Man  bring  an  Adion  of  Debt  upon  a  Bond 
for  performance  of  Covenants ,  the  Plaintiff 
fhall  recover  the  whole  penalty  of  his  Bond,  be* 
caufe  in  Debt  the  Judgment  mult  be  according  to 
the  demand,  and  the  demand  muft  be  for  the 
whole  penalty  ^  for  it  is  the  Defendants  folly,  after 
he  hath  obliged  himfelf  not  to  take  care  to  per- 
form the  Condition.  But  upon  the  Defendants 
bringing  of  his  Bill  in  Equity,  and  praying  of  an 
Injundjon  to  the  Suit  at  the  Common  Law,  the 

Cpurt 


Court  of  Equity  ufually  grant  it  till  the  hearing 
of  the  Caufe,  and  upon  the  hearing  of  the  Caufe 
they  ufually  continue  the  Injundion  farther,  and 
order  a  Tryal  at  Law  upon  quantum  dampnificatus 
for  the  Jury  to  find  (for  a  Court  of  Equity  cannot 
do  it )  how  much  damage  the  PlaintifFreceived  by 
reafon  of  the  breach  of  the  leveral  Covenants  i 
and  they  farther  order,  That  after  fuch  Verdid 
given  at  the  Common  Lav^^,  both  Parties  (hall 
refort  back  for  the  Decree  of  that  Court,  fo  that 
here  is  firft  an  Adion  brought  upon  the  Bond  at 
the  common  Law,  then  a  Decree  in  Chancery 
for  a  Tryal  at  Law,  after  that  an  Adion  at  the 
Common  Law,  to  try  the  quantum  dampnificatus^ 
and    after  that    upon  the  Return  of  the  ?o{\ea^, 
and  reading  of  it  in  the  Court  of  Equity  a  finaf 
Decree,  whereas  a  bare  Adion  of  Covenant  at 
the  Common  Law  C  without  luing  for  the  penalty 
of  the  Bond  )   would  have  made  an  end  of  the 
Bufinefs  in  leffer  time5and  for  a  much  leffer  charge. 


Periurp*  Vide  2Dat6  and  (EDlDence. 


A 


Falfe  Oath  taken  before  a  perlbn  that  hath 
not  authority  by  Law  to  give  the  party  his 
Oath  in  chat  Caule  wherein  he  is  depofed,  is  not 
Perjury,  2 1  Cau  B*  R*  For  the  Oath  is  Coram  non 
Jadice,  and  it  is  as  if  no  fuch  Oath  had  been  made. 

An  Endidment  for  Perjury  may  be  preferred 
againft  one  for  taking  a  falfe  Oath  ra(hly,  and  for 
want  of  confideration  ,  although  the  party  that 
cook  the  Oath  did  not  do  it  raalicioufly,  and  he 
may  be  convided  thereupon  ;  but  the  Fine  ought 
to  be  more  moderate  where  the  Perjury  is  com* 
initted  out  of  ralhnefe  only,  than  where  it  is  com- 
mitted malicioufly,  TV/??.  24  Car*  B*R.  For  though 

the 
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the  Law  doth  not  tolerate  Offences  ,  thoug^h  they  he 
committed  out  of  injirmitjy  >  yet  they  have  regard  to 
the  weaknefs  of  Man^  and  wiU  not  therefore  punijh 
them  fo  feverely  as  Offences  committed  upon  premedi" 
fated  Malice  to  the  Varty  againfi  whom  they  are  com'- 
mitted.  Q*  If  this  being  not  voluntary  Perjury  is  with- 
in the  Statute. 

Where  a  Man  makes  a  falfe  Oath,  which  is  no- 
thing to  the  purpofe  in  the  Caule,  and  the  party 
againft  whom  the  Oath  is  made  receives  no  da- 
mage thereby ,  there  lies  no  pndidment  for  it, 
for  it  would  be  very  hard  to  make  a  Man  fuffcr  for 
that  which  hurts  no-body. 

pjocefs  am  p?aceeWngs  tn  KLato*    Vide  * 
ante  appeatance^    ^cceQ,  Declaration 
IdmU  iLatitat,   &c* 

ALL  legal  Proceedings  ought  to  take  com- 
mencement by  Original  Writ  or  Endicflment 
or  by  Information,  a  i  Car.  5.  R.  or  by  Bill  of  Mid- 
dlefex  or  Latitat,  which  is  the  Original  Frocefs  off  his 
Court ,  and^  in  the  nature  of  an  Original  to  caufe 
appearance. 

If  a  Cefi  Corpus  be  returned  in  one  Term,  the 
Defendant  ought  topjead  the  next  Term*after  the  ^ 
Return,  fo  that  the  Plaintiff  may  go  to  a  Tryal  the 
lame  Term ;  and  fo  it  is  if  the  Defendant  be  brought 
into  Court  by  a  Hab.  corpus^  or  an  aliasy  or  fluries 
Habeas  Corpus^  Mich.  21  Car,  B,  R.  Elfe  there  would 
he  delay  in  the  Vroceedings^  which  the  Court  will  not 
fermit. 

If  one  be  arretted  upon  a  Latitat  in  the  Queen's 
Bench,  if  the  caufe  of  Adtion  requires  Ipecial  Bail 
he  muft  put  them  in,  or   be  committed  to  the 
Marflial  h  but  if  he  puts  in  Bail  which  are  ac- 
cepted 
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cepted  by  the  Plaintiff  or  the  Court,  then  he 
is  delivered  out  of  cuftody  to  his  Bail,  viz.  tra* 
ditur  in  BaUium^  and  the  Bail  may  if  they  think 
the  Prifoner  will  fly,  refeize  him,  and  bring  him 
before  a  Jude  ,  and  render  him  in  difcharge  of 
his  Bail ;  but  it  is  other  wife  wh6n  one  is  let  to 
Bail  by  Mainprife,  Mainpriie  being  only  a  Surety  : 
And  there  is  a  great  difference  between  Bail  and 
Mainprife,  for  he  that  is  mainprifed,  is  always  laid 
to  be  at  large,  and  go  at  his  own  liberty  till  the 
day  of  appearance  ;  but  it  is  otherwile  where  a 
Man  is  let  to  Bail  by  the  Court,  for  there  he  is 
always  iuppoled  to  be  in  the  Ward  and  Cuftody 
of  his  Bail,  who  may  render  him  when  they 
pleafe,  but  a  furety  cannot  do  fo.  Vide  Covfels  In- 
terf.  verb.  Mainfrife. 

After  the  Plaintiff  is  Non-fuit,  he  may  begin  his 
Action  again,  but  cannot  proceed  upon  his  old 
Declaration,  Mich.  22  Car,  B.  K.  For  by  the  Non- 
fuit  the  caufe  as  to  that  ASlion  is  determined^  and  the 
Parties  have  no  day  in  Court ;  but  he  may  fut  in  the 
fame  Declaration  again  if  he  pleafe  ^  and  proceed  there- 
upon as  upon  a  nevp  Declaration  ;  but  the  Court  if  they 
fee  caufe  may  fet  afide  either  a  Non-fuit  or  FeriiB^  and 
order  a  new  Tryal  either  with  or  without  Cofis, 

Where  the  Iffue  is  not  well  joyned  after  a  Ver- 
did  there  may  be  by  order  of  the  Court  a  Replea- 
der, Mich*  2Z  Car.  B.  R, 

Where  thQ  Defendant  brings  a  Writof  Error  to 
reverie  a  Judgment  given  againft  him,  and  hath 
a  Superfedas  to  ftay  Execution  upon  the  Judgment 
direded  to  the  Sheriff  of  that  County  where  the 
Execution  is  to  be  done  ;  and  yet  he  is  taken  by 
the  Sheiiff  by  virtue  of  an  Execution  taken  out 
upon  this '  Judgment  before  the  Writ  of  Error 
brought,  but  not  executed  until  after  the  Writ  al- 
lowed 
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lowed  and  SuferfeJeas  fued  out :  Now  upon  moving 
of  the  Court  chey  will  gr-int  him  a  Writ  o^fuperf^- 
deas  to  liiperfede  this  Execution,  quia  emanavit  er- 
romcey  Mich.  22  Car.  B.  R.  Fii^ie  Error, 

Bills  of  Mi^<://e/^;c  are  dire(Sed  to  the  Sheriiffi  of 
Middlefsx^  and  Latitats  f  which  are  Recitals  of  the 
Bills  of  Middlefexy  and  Te{iatums  upon  it,  ( 'viz.  ) 
that  the  Defendant  Latitat  &  di/currit  in  another 
jCbunty  )  iflue  out  to  Sheriffs  of  all  other  Coun- 
ties in  England  wherein  Procefs  of  Latitat  do 
Jie. 

A  Warrant  diret^ed  to  a  Conftable  to  tako  H. 
to  find  Sureties  for  his  good  Behaviour,  may  be 
Executed  on  a  Sunday  nocwithftanding  the  nev\/ 
Statute,  R^/w«  2^0,  251. 

In  ^all  Indit.'^ments  for  Trefpafs  and  under  Fe- 
lony a  Venire  facias  is  the  firft  Procefi,  Id,  375.  See 
Kebles  'Xables  Title  Procefs. 

Where  an  indebitatus  ov  quantum  meruit  is  brought, 
the  Defendant  before  Plea  pleaded  may  move  the 
Court,  that  upon  his  bringing  in  of  fo  much 
Mony  into  Courts  {viz,)  what  the  Defendant 
thinks  fit,  which  Mony  mud  be  paid  into  Court, 
and  a  Receipt  taken  for  it,  and  produc*t  to  the 
Clerk  of  the  Rules  before  the  Rule  can  be  drawn 
up)  the  Plaintiff  (hall  proceed  fbr  the  reft  at  his  ^ 
peril,  and  if  the  Plaintiff  refuleth  to  accept  the 
Mony  brought  into  Court,  but  goes  on  to  Tryal, 
then  if  at  the  Tryal  he  can  prove  no  more  due  to 
him  than 'the  Mony  brought  into  Court ,  upon 
producing  of  the  Rule,  the  Court  will  order  the 
Plaintiff  to  have  the  Mony  brought  into  Court, 
and  the  Jury  to  find  a  VerdicSt  for  the  Defendant ; 
but  if  it  (hall  appear  there  was  more  due,  then 
the  Jury  muftgive  a  Verdict  for  the  Plaintiff,  and 
the  Court  will  order  the  Mony  paid  into  Court  to 
be  repaid  to  the  Defendant  In* 


Inferior  Courts  ought  to  fet  forth  the  Manner 
df  their  Continuances  upon  their  ProceiTes,  and 
not  to  exprefs  them  generally, Triw.  14  Car.  ,B.  R^ 

The  Proceeding  in  inferior  Courts  ought  to  be 
as  regular  and  formal  as  the  Proceedings  are  in 
the  Courts  at  Wsftminfier^  and  not  to  be  entred 
only  in  (hort  Notes,  Tafch,  24  Car.  B.  R.  ?afib.  1^48. 
J5.  5'.  For  Order ^  Forms  and  Clerk-flfif  ought  as  oi/ell  to 
be  ohferved  in  inferior  Courts  of  Record^  as  they  are  in 
Superiors'^  and  if  the  Entries^  Proceedings  and  Judg^ 
fnents  are  not  carefully  and  legally  doncy  but  are  err  one- 
ousy  this  Court  will  reverfe  them. 

If  one  be  arretted  by  Procefs  of  this  Court,  and 
be  thereupon  in  Cuftody ,  and  the  Plaintiff  do 
not  declare  againft  him  in  two  Terms  after,  the 
Defendant  may  by  the  Rules  of  the  Court  be  diC- 
charged  upon  common  Bail,  Trin^  24  Car.  B.  R^ 
For  the  Court  will  frefume  the  caufe  of  Action  is  not 
*uery  greats  hecaufe  it  is  fo  long  before  he  declares^  and 
they  are  fo  tender  of  Liberty^  that  they  will  not  keep 
the  Defendant  in  pr  if  on  tofatisfie  the  Plaintiffs  unreafo' 
nable  Humour, 

The  Continuances  in  the  Procefs  of  this  Court 
are  not  ufually  entred  until  the  Judgment  given 
in  the  Caufe  proceeded  in  be  entred,  MicL  i6^p, 
B»  R>  For  till  then  is  not  the  Record  made  perfeB. 

An  appearance  will  help  a  mifcontinuance  of 
Pfocels,  but  not  a  diliontiuance  of  the  Procefs, 
9  Nov*  1650.  B*  S,  For  by  the  difcontinuance  of  the 
frocefs  the  Caufe  is  out  of  the  Courts  and  cannot  be  re* 
eontinffedby  the  confent  of  the  Parties  h  but  by  the  mifcon^' 
tinuance  it  is  not  fo. 

The  bringing  of  a  Writ  of  Error  is  a  continuance 
of  the  A<aion,  lo  Feb,  *i65o.  B.  S,  Hill.  For  the 
A^im  is  not  determined  by  the  Judgment^  if  a  Writ 
^f  Erret   be  brought ,  hut  is  fiill  depending^  for  the 

li  Jndgmei^ 


48i         C&e  pjactical  EegiBet ;  Or, 

Judgment  ( it  may  he  )  may  he  reverfed^  and  fo  the 
A5iim  remains  as  if  Judgment  were  not  yet  givenjfecaufe 
the  Tarty  continues  his  Suit  to  overthrow  the  Judgment* 

if  a  Caufe  be  ordered  to  be  fpoken  xo  in  Court, 
and  to  be  put  into  the  Paper  of  Gaufes  for  a  cer- 
tain day,  and  it  be  not_pLit  into  the  Paper  of  the 
Caufes  at  the  day  appointed  by  the  Court,  the 
Court  will  not  proceed  therein,  but  order  the 
fame  to  itand  for  the  next  Paper-day,  Trin,  16^1^ 
JB.  St  For  the  Judges  not  feeing  the  Caufe  fland  in  the 
Tapr,  do  not  bring  their  Books  to  the  Court y  nor  will 
confider  of  the  Caufe  before  it  comes  on^  as  they  do  in  thofe 
Caufes  which  are  in  the  Taper » 

Upon  a  Verdid  or  a  Demurrer  ( Ibmetimes)  the 
continuances  in  the  Cauleare  not  eotred  until  after 
a  Writ  of  Error  brought,  Tajch^  1652.  B.  5.  For  it 
is  time  enough  then  to  enter  them, 

Mifcontinuance  of  Procefi  is  where  one  Procefs 
is  u(ed  for  another  Procefs,  'uiz.*  a  wrong  Proce(s 
inftead  of  a  right,  Trin^  1652.  B.  5.  But  a  difconti* 
nuance  of  Frocefs  is,  when  there  wants  feme  Trecefs  to 
^tontinue  the  Caufe  in  Court  from  one  day  to  another, 

P?Oi)r(0*     See  Title  %mz. 

AProvifb  may  -make  a  Condition  or  a  Cove-  * 
nant  :  When  it  makes  a  Condition  it  muft 
have  thefe  three  qualities, 

!♦  It  mufl  depend  upon  another  Sentence. 
2,  It  ought  to  be  the  words  of  the  Bargainor, 
Feoffor  or  Donor, 

3»  That  it  be  compulibry   to  enforce  the  Bar- 
gainee, Feoffee  or  Donee  to  do  an  A<3:. 

But  a  Provifb  amounts*  to  a  Covenant  in  the 
Deed,  when  they  are  mutual  words  of  both  par- 
ties, See  2  Ref,  70. 
be  '  A 
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•  A  Provifo  always  implies  a  Condition,  if  there 
be  not  words  fubfequent  which  may  change  ic  in- 
to a  Covenant ;  alfo  it  is  a  Rule  ,  that  wheje  the 
Provifo  IS,  that  the  Leflee  (hall  perform  or  not 
perform  a  thing,  and  no  Penalty  is  to  it,  this  is  a 
Coiidition,  ocherwife  it  is  void  i  but  if  a  penalty- 
be  annext,  aliter  efiy  See  Cro  Eliz,*  248.  Vide  i  Lev^ 
155.  See  -^n  C/mc^/i/,Sheppards  Prefident  of  Prefi- 
dents,  &c.  Herns  -L^2/;  of  Conveyancing,  Modern 
Conveyancer,  &c. 

A  Tryal  by  Provifo  was  ordained  by  the  Statute, 
to  the  end  that  the  Defendant  might  free  himlelf 
of  Suits  bfought  againft  him,  by  trying  the  Iffue 
depending  betwixt  him  and  the  Plaintiff,  in  cafe 
the  PlainciiT  doth  not  try  ic  as  he  ought,  which 
he  may  do  the  next  Term  after  the  Plaintiff  fhould 
have  tryed  it,  or  at  any  time  after  that  when  he 
pleafeth,  EilL  2 1  Can  B.  R.  Vid«  the  Statutes  23  H.  8. 
cap,  1 5*  and  4  Jac  3.  See  Title  Iffk^s, 

In  all  Aftions  lying  in  London  and  Middle fex^  the 
Defendant  cannot  give  the  Plaintiff  notice  of  try- 
ing the  Caufe  by  Provifo  the  fame  Term  Iffue  is 
joyned,  except  the  Plaintiff  hath  firft  given  the  De- 
fendant notice  of  Tryal  that  Term,  and  made  de- 
fault, Per  ^14"^^/}?^  Live  fay  &  ah  See,  Tafcb*  ^l  Car,  2. 
Reps.  See  Title  jy«e.f. 

If  a  Provifo  in  a  Deed  be  infifted  upon  at  a 
Tryal  to  Deftroy  the  Deed  in  which  it  is,  there 
muft  be  pundual  proof,  that  the  thing  provided 
to  be  done  or  not  done,  was  done,  or  was  not 
done  according  as  the  Provifo  diredeth,  Mich* 
1650*  B*  S.  For  the  Law  doth  not  favour  the  dejtru" 
6iion  of  De^ds  or  Efiates^  hut  doth  favour  the  fupport' 
ing  and  maintenance  thereof^  as  much  ai  may  ftand 
with  the  Kules  of  Jufiice^  and  therefore  doth  require 
(tri^  f  roof  of  things  y  the  doing  or  not  doing  'whereof goef 
to  the  de/iru^m  of  the  Eft  ate*  I  i  2       pleDffC 
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^ICHge.  Vid.  ante  }^lOttiSSfBi  Vide  iBatf. 

P Ledges  are  thofe  that  bail  &v  redeem  any  thing 
but  the  Body  of  a  Man,  and  Mainpernors 
are  thofe  that  free  the  Body  of  a  Man  '->  afjb 
Pledges  are  ufually  found  for  the  Demandants  in 
real  Adions,  and  Plaints  in  perfonal  Adions.  Vid£ 
CoweVs  Inter f.  Mainfnfe* 

The  Plaintiffs  Pledges  that  he  (hall  profecute  his 
Suit  may  be  entred  at  any  time  pending  the  Suit, 
Trin.  22  Cart  B»  R*  For  the  futting  in  of  Fledges  is 
fjOTi/  hut  a  meet  formal  thing  ;  yet  if  the  T ledges  be  not 
entred  at  all  it  is  "Error ^  hecaufe  the  hai^  direSfs  the 
Flawtfff  to  find  T ledges. 

The  reafon  of  finding  Pledges  was.  That  the 
Plaintiff  ftiould  prolecute  his  Sbit  with  effeA  to 
Judgment,  and  not  put  the  t)efendant  to  unnecef 
fary  trouble  and  charge;  for  if  he  were  Non-Iiiited 
at  the  Tryal ,  the  entry  of  the  Judgment  upon 
it  is  thus,  Ideo  confiderat,  e/l  ejuod  frad,  quer,  ^  fleg, 
fui  de  frofequend,  Jint  inde  in  mifericordia  qtter.  Nomina 
fkg*  &c.  but  Pledges  are  now  become  a  meer 
thing  of  courfe. 

PatOOll.     See  Tide  PacOOn  before. 

A  General  Pardon  doth  difcharge  not  only 
the  puniQiment  which  was  to  have  been  in- 
fliifted  upon  the  perfon  of  him  that  did  commit  the 
Offence  pardoned,  but  alfo  the  guilt  of  the  Offence 

it  felf,  Mick  2  2  Car.  B.  R.  It  pardons.  <  ^^^^^  \  cnlpae 

fo  clearly  that  in  the  Eye  of  the  Law  the  Offender  is  as 
innocent  as  if  he  never  had  committed  the  Offence  tfi 
far  doth  Mercy  extend  therein* 

But 
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But  where  a  P^i  ion  was  fimoniacally  prefenred, 
and  afterwards  a  general  Pardon  came,  although 
che  Ecclcfiaftical  Cenfures  were  parcloned,  yet 
the  Pardon  did  not  operate  any  thing  to  make 
him  an  Incumbent ;  For  «po«  his  fimoniacal  Inftitution 
and  Inclusion y  his  Living  becams  abjolutelyvoid^  and 
a  Tar  dm  can  never  make  that  good  which  an  A  51  of 
Varliament  hath  made  void  >  this  was  one  Phillips'^  Cafe 
tempore  Car.  2. 

A  Pardon  may  difpenfe  with  the  burning  in  the 
Hand  of  a  perfoii  that  is  convided  for  Felony,  but 
without  a  Pardon  it  may  not  be  difpenfed  withal^ 
VafcL  23  Car.  S.  R,  By  the  Court. 

Pardon  of  Murder  c^r*  (hail  ijot  be  'all6wed  with- 
ouf  a  Writ  of  allowance  direded  to  the  Juftices, 
Raym.  ij* 

A  Pardon  of  Killing  and  Felony  &c*  no  pardon 
of  Murder,  Ibid^  » 

That  the  Queeti  cannot  pardon  the  burning  in 
the  Hand  in  an  appeal.  Id.  570. 

•  That  if  the  Principal  be  attainted  of  Burglary 
the  Acceffary  muft  anfwer  tho-  the  Principal, 
pardoned  7J«  477. 

If  a  Debt  be  due  to  a  man  who  becomes,  and 
is  found  felo  defe^  and  all  Forfeitures  and  Sums  of 
Mony  are  afterwards  pardoned,  and  releafcd  by 
Ad  of  Parliament,  the  Debt  is  relealed  and  Pardo- 
ned to  the  Debtor,  and  does  not  reveft  to  the 
Adminiftraror  of  file  de  fey  if  there  be  not  fpecial 
words  of  f  eftitution  in  the  Ad,  i  Saund,  362,  363. 
See  Keebles  Tables,  Tit.  Parddn,  and  See  J  Liv^ 
16,  izo.  and  J  Lev,  1^6.  352. 

A  Pardon  in  general  words  is  not  fufficient  upon 
a  convidion  for  Felony,  Mtch-  21  Car.  Regis.  But 
the  Crime  for  which  he  is  convi^ed  ought  to  be  particu' 
larlj  mentioned^ 

'       '  li|  The 
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The  words  Varionavit  ^  remifit  &  relaxa'vity  in 
a  Charter  of  Pardon  granted  to  one  for  Felony, 
do  not  reftore  unto  him  the  Goods  which  he  for- 
feited to  the  Queen  by  his  Felony  •,  but  the  word 
reftituit  in  the  Pardon  doth  reftore  him  to  his 
Goods,  Trin,  23  Car.  B*  R*  For  the  former  words  go 
hut  only  to  the  pardoning  cf  the  Offence^  hut  the  later 
to  refioring  of  the  Eflate  forfeited  by  the  Felony^  andfo 
the  words  in  themfelvesy  do  import  in  their  proper  fig- 
nif cation* 

A  Pardon  for  Treafon  cannot  be  pleaded  until 
the  Prifbner  be  charged  with  the  Endidment  for 
the  Offence  committed,  Fafch,  24  Car,  B.  R^  For 
before  he  is*charged  by  the  EndiHment  it,  doth  ngt  appear 
to  the  Court  that  he  is  the  Ferfon  that  is  pardoned  by  the 
Tardon,     Vid.  Tit.  EndiBment. 

If  one  have  a  Charter  of  Pardon  for  Felony 
committed  by  him,  the  Court  ought  to  allow  it 
upon  tne  prayer  of  the  party  that  hath  it ;  but  he 
muft  produce  it  at  the  Bar,  and  pray  upon  his 
Knees  that  it  may  be  allowed,  13  Nov,  i^5o^  B.S. 
And  fo  it  rva$  then  f aid  and  done  in  one  Goff's  Cafes 
For  if  he  produces  it  noty  the  Court  cannot  taJ^  notice  of 
it  3  and  if  he  pray  not  the  allowance  of  it^  the  Court 
cannot  tell  whether  the  Farty  do  accept  of  the  benefit  of 
it  ;  and  he  doth  it  on  his  Knees  to  exprefs  his  thanks 
fulnefs  fcrthe  Mercy  afforded  him  by  the  Far  don, 

A  genera!  Pardon  doth  pardon  publick  Offences 
done  to  the  Common- wealth,  but  it  doth  not 
pardon  private  Injuries  done  to  particular  per- 
ibns ,  Fafch.  1^52.  B,  S,  For  this  if  it  Jhouldy  it 
would  be  to  mix  mercy  and  Injufiice  together^  to  be 
pitiful  to;  one ,  and  cruel  to  another  in  one  and  the 
fame  45lo 
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Pottea,  Vide  ante  %iMS  and  31uOg;mClU0. 

TH  E  C  ^o/}(^^  is  or  ought  co  be  a  Tranfcrlpt  of 
the]  ifl'ue  engroft  in  Parchment  is  called  a 
Record,  which  Record  is  to  bc5  engro^  by  a 
Clerk  of  the  ISlifi  prius  OfficQy  2nd  fealed  by  the 
Mafterofthat  Office  foi^  a  Try al  to  be  had,  and 
it  is  that  which  is  called  the  Writ  o^Nifi  p'itts  by 
which  the  Caufe  is  tryed,  and  afcer  the  Tryal, 
whatlbever  is  thereupon  done  by  the  Court  is 
endorfed  on  the  back  o\  the  Record  by  the  AlToci- 
ate  to  the  Clerkof  the  Affiles,  and  is  called  a  Fofiea^ 
and  begins  Fofiea  die  &  loco^  6cc»  which  is  the  reafoa 
why  it  is  fo  called,  which  Voft-ea  is  brought  into 
the  Court  at  the  day  in  Bank  and  recorded 
there^  and  delivered^ack  to  the  Attorny  who 
gives  a  Rule  for  Jucipnent  upon  it ;  and  if  there 
be  no  Rule  to  the  contrary  after  the  Rule  for 
Judgment  is  out,  the  Attorny  brings  his  Fofiea  to 
the  Secundary,  who  ligns  his  Judgment  thereupoos 
and  then  he  enters  all  this  Matter  upon  the  Iffue 
Roll  immediately  after  the  Iffue.  See  for  Sealing 
thefe  Records,  and  ot  Tryals,  Fofieas^  Rolls  and 
Judgments  in  the  firfi:  part  of  the  Infiracier  Clerica- 
lis  lafi  ftik  from  fage  8i#  to  115. 

The  Court  may  flay  the  Pofiea^  not  fuffering 
the  party  to  enter  Judgment  upon  his  Verdid:,  if 
they  had  caufe  to  do  it,  Mich,  22  Car.  B.  R*  viz. 
for  fome  undue  Vratiice  in  the  Proceedings  to  the  Tryaly 
'alt hough  the  Plaintiffs  Caufe 'was  good  \  far  it  is  not 
enough  to  have  a  good  Caufe ^  hut  tt  mufi  be  alfo  legally 
pro(ecuted,  ,  ' 

The  Defendant  hath  four  days  by  the  Rules  .of 
the  Court  to  fpeak  in  Arreft  of  Judgment  afcer 
the  Pofrea  is  brought  inro  the  Court,  and  if  the 
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party  for  whom  the  Verdid  paffed  will  not  bring 
it  in  upon  notice  given  to  Him  by  the  bther  party, 
that  he  intends  to  move  in  Arreft  of  Judgment » 
the  Court  upon  a  motion  letting  forth  this  mattpr, 
will  order  Judgment  to  be  ftayed,  until  four  days 
ifter  k  (hail  be  brought  in.  Vide  Title  Notice^ 
That  the  Defendapt  may  have  time  to  confider  upon  the 
Record  what  to  move  out  of  it  in  Arrefi  of  Judgment* 

Thjere  is  no  general  Rule  of  Court  for  the  Clerk 
pfthe  Affize  to  bring  in  the  Ptf/^^imo  this  Court 
by  a  precile  time  ;  for  fometimes  poffibly  he  may 
be  able  to  bring  it  in  fooner  than  at  another  time  > 
but  if  he  be  negligent,  and  return  them  not  in  con- 
venient time,  the  parties  grieved  may  move  the 
Court  or  at  the  fide  Bar,  and  thereupon  the  Court 
will  make  a  Rule  that  he  bring  them  in  fpeedily, 
Mtch»  %2  Car,  B*  R-  to  at/oid^rther  4^Uy  to  the  ^arty 
concerned.  .       • 

If  the  Clerk  of  the  Affize  have  miftaken  himfelf 
in  drawing  up  of  the  Vofiea^  as  fometimes  it  falls 
out  to  be,  he  may  amend  it  by  his  Notes  which  he 
took  and  drew  it  up  by,  although  it  be  returned, 
Trin.  24  Car»  B.  R»  But  it  mufi  he  before  it  be  filed 
for  then  it  is  a  Record  of  this  Courts  and  may  not  be 
altered. 

,  After  the  Toftea^  is  entred  upon  Record,  an^I  the 
Record  hath  been  read  in  Court,  in  order  to  the 
fpeaking  to  fome  matter  in  Law  in  it,  the  Attorny 
in  the  Gaufe  ought  not  to  have  the  Vofiea  any 
longer  in  his  Cuftody,  but  it  ought  to  remain  ii^ 
Court,  Tr/w.  24  Car,  B,  R^  As  a  Record  of  the  Court, 
and  in  t he  Cufiody  thereof* 

Although  the  Verdid  given  be  prejudicial  to  th^ 
Plaintiff,  as  he  conceives,  yet  he  ought  to  bring  in 
the  Pofieay  i6$l*  J5. 5.  I  J  Maii.  For  he  mufi  abide  by 
the  Tryal{though  it  may  frove  frejudicial  Unto  him^  that 

''    •■    ■      ■    ■•  ■    .  .  '/ 


^ 
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*fbe  vf'tU  not  epter  the  VerdtB^  the  Defendant  rnaj» 

A  Vojtea  is  a  Record  of  this  Court  truftcd  with 
the  Attorny  in  the  Caufe  by  the  Clerk  of  the  Af- 
fize,  and  the  Attorny  is  bound,  if  he  be  fb  trufted, 
to  deliver  it  into  the  Office,  that  the  Judgment 
may  be  cntred  by  it  by  the  Officer  of  the  Court, 
Trin,  16^1.  B*  S.  And  if  they  do  it  not  the  Court 
Tifill  enforce  him  to  do  it. 

It  is  not  fieceffary  to  annex  the  Dtfiringas  unto 
the  Pofiea^  although  it  is  uftal  fo  to  do,  Trtn,  16^1, 
B.  S*  For  they  have  no  relation  one  to  the  other* 

The  not  filing  of  Ventres  and  Dtfiringas*s  after 
Verdid  are  help'd  by  the  Statute  of  Jeofails,  but 
an  Erroneous  Venire  or  Dtfiringas  is  not  aided ♦ 

« 

TDRelumption  is  of  three  Jbrts. 
•■•  I.  Violent  Prefumption,  as  if  one  be  found 
to  be  killed  in  a  Houle,  and  a  Man  is  feen  to  come 
out  of  that  Houfe  with  a  bloody  Knife,  this  is  a 
violent  Prefumption,  that  that  Man  was  the  Mur- 
derer. 

2.  Probable,   which    hath  but  a  fniall  cffeft. 
Andj 

^,  ^Levis  Frafuwptioj  which  Is  of  no  pre  valency 
at:al|. 

Where  the  Plaintiif  doth  declare  in  an  AAion 
of  Debt  for  Rent  behind,  due  upon  an  Indenture 
of  Demife  for  years,  it  (hall  not  be  prefumed  that 
there  is  any  other  Rent  due,  or  Leafe  made  ,  than 
that  upon,  and  for  which  the  Plaintiff  doth  de- 
clare, '  Mich^  12  Car^  B»  R,  For  this  would  he  afo-  * 
reign  Confiru^ion-^  and  for  which  there  if  no  inducment 
p  warrant  iu 

Where 
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Where  divers  Houfes  are  let  to  one  by  one 
Leafe,  the  Court  will  prefume  that  theLeffee  is  in 
poffellion  of  them  all,  if  he  be  in  poffeffion  of  any 
of  them,  if  the  contrary  doth  not  appear,  Pafck 
24  Car,  B.  R.  For  although  the  Lejfee  may  foffibly  hav€ 
fajjed  away  his  interefi  in  form  of  them  to  other  Ferfons^ 
or  the  Lejjee  did  not  enter  into  them  all  by  virtue  of  the 
Leafe^  yet  this  not  appearing  to  the  Court ,  they  will  not 
f  re  fume  it  to  befo^  but  'will  judge^  that  the  Leafe  took 
ejfeB  as  to  all. 

One  Court  of  Juftice  will  not  prefume  that  ano- 
ther  Court  of  Juftice  will  do  Injuftice,  except  it 
do  plainly  appear  unto  them  that  it  is  fb,  Pafck 
24  Car.  B,  R'  For  each  Court  ought  to  have  an  honou- 
rable Opinion  of  the  Proceedings  of  another  Court,  Vide 
iKeb.^U  P/.57' 


THe  Cinque  Ports  are  not  abfolutely  exclufive 
of  the  Common  Law,  fb  that  it  may  not  in- 
termeddle in  fome  Cafes  with  the  Proceedings  in 
their  Courts,  Mick  22  Car*  B*  R.  For  the  Common 
Larv  is  the  univerfal  and  fupream  Law  of  the  Naiion^ 
and  no  place  ought  to  he  fo  priviledged ,  either  by  Cw 
from  or  Charter,,  as  totally  to  be  exempted  from  its  Juris- 
diHion  \  for  this  might  caufe  a  failure  of  Jufiice  in 
fome  Cafesy  if  tt  Jhould  be  fo^  which  this  Court  will  not 
fuffer  if  there  be  complaint  made  thereof 

A  Writ  of  Error  to  reverfe  a  Judgment  given  in 
the  Cinque  Ports,  is  to  be  brought  before  the  War- 
den and  Conftable  ot  Dover^  Mich,  22  Car,  B,  R. 
For  theirs  is  thefupreain  Court,  and  the  other  inferiour 
Courts  an  fubordinate-^ 

Whs* 
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Whether  a  Certiorari  lies  to  any  of  the  Cinque 
Ports,  hath  been  a  queilion  ,  Pafih.  23  Car.  B.  R. 
Ta  a  Certiorari  n>as  granted  out  of  thu  Court  to  re- 
move a  Judgment  given  at  Dymchurch  in  Kent  ,  be- 
ing a  Limb  of  one  ef  the  Cinque  Ports,  in  Rook  and 
Knight's  Cafe,  Mich^  22  Car^  B.  R.  Rot.  38r. 
moved  by  Launcelet  Johnfon  of  the  Inner- Temple  ; 
This  v^as  granted  upon  a  fuggeftion  of  a  faikr  of  Ju- 
fiice  there^ 

THere  are  two  kinds  of  Properties. 
I.  A  general  Property ,  which  every  ab- 
folute  Owner  hath :  And, 

2 .  A  fpecial  Property,  as  Goods  pledged  or  ta- 
ken to  manure  his  Land  with,  &c>  and  in  either  of 
thefe  Cafes  a  Replevin  lies* 

He  that  hath  the  Land  that  lies  on  both  (ides  of 
a  High-way,  hath  the  Property  of  the  Soil  of  the 
High-way  in  him,  although  the  King  hath  the  Pri* 
viledge  for  his  People  to  pais  through  it  at  their 
pleafiires  '■»  for  the  Law  prefumes  that  the  Way  was 
at  the  firft  taken  out  of  the  Lands  of  the  party 
that  owns  the  Lands  that  lie  upon  both  fides  of  the 
Way,  M/V^  2^  Car,  B.  R.  By  Roll  it  feems  it  is  call- 
ed the  Queen^s  High-way y  becaufe  of  the  friviledge  that 
the  (hieen  hath  in  it  for  her  People  to  pafs .  and  re  faff 
through  it -i  and  not  in  refpe5l  of  any  Property  jhe  hath  in 
theSoilitfelfh  yet  divers  Lords  of  Manners  do  claim 
the  Soil  as  part  of  their  Wafte, 

He  that  hath  the  Goods  of  another  perfon  deli- 
vered unto  him  to  keep,  hath  a  fpecial  property  iii 
them,  by  reafon  of  the  delivery  of  them,  and  may 
maintain  anA^ionof  Trover  againft  a  Strange- 
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that  (hall  take  them  out  of  his  poffeffipn,  or  bring 
a  Replevin  for  them,  although  they  be  not  his  own 
proper  Goods,  HilL  22  Can  B.  S,  Becatffe  an  ABion 
doth  lie  againfi  him  to  whom  they  werefirfi  delivered  by 
him  that  did  deliver  them ,  if  he  jhall  not  re'deliver 
them  when  he  is  demanded  to  do  it  V  and  therefore  it  is 
reafon  that  hejhould  have  a  property  in  them  againft  all 
other  Perfons  whatfoever. 

Every  Man  (unlefs  he  hath  forfeited  it )  hath  a 
property  and  right  which  the  Law  allows  him  to 
defend  his  Life,  Liberty,  and  Eftate ;  and  if  it  be 
violated  it  gives  an  A<^ion  to  redreft  the  Injury^ 
and  punifh  the  Wrong-doer. 

To  alter  or  transfer  Men's  Properties  is  not  ma- 
lum in  fe,  but  to  violate  Men's  Properties  is  never 
lawful,  but  malum  in  fey  Vaugh.  338. 

A  Legatee  of  Goods  hath  no  property  in  the 
Goods  bequeathed  unto  him  before  they  be  delive- 
red unto  him  by  the  Executor  or  Adminiftrator, 
Mick  23  Car*  B.  R*  For  the  property  of  them  is  not  aU 
tered  by  the  Will^  fo  long  as  they  are  in  the  pojfej/tan  of 
the  Executor  or  Adminifirator  ,  and  it  may  he  that  there 
are  not  Afjets  to  pay  the  Debts  ,  and  then  the  delivery  of 
them  to  the  Legatee  would  be  a  Devaftavic  in  the  Exe* 
cutor  or  Adminifirator. 

See  at  the  latter  end  of  the  id  part  of  Ars  Cle- 
ricalisi  chap*  1 8.  Shewing  the  ftveral  Ways  where- 
by a  Man  may  get  properly  in  Goods  or  Chat- 
tels. 

The  Redor  of  aPan'Qi  Church  (hall  be  intended 
to  be  the  Proprietor  or  Owner  of  the  Tythes  of  the 
Parifli,  if  the  contrary  be  not  (hewed  ,  Trin*  24 
Car.  B*  R.  Bee aufe  generally^  and  by  the  Law ,  lythe^ 
do  belong  to  the  Re^or* 

If 


If  the  Sea,  or  a  River,  (hall  by  violent  Incurfion, 
and  breaking  forth,  carry  away  the  Soil  of  one,  in 
fo  great  a  quantity,  that  he  that  had  the  property 
in  the  Soil,  can  know  inhere  his  Land  is ,  he  (hall 
have  it »  but  if  his  Soil  or  Land  be  infenfibly  ,  or 
by  little  and  little  wafted  by  the  Sea  or  the  River, 
he  muft  lofe  his  Land,  Tafch  i<$5o.  B*S*  ii  Maii* 
Ibecaiife  be  cannot  frove  which  is  his  Land. 

If  one  to  fiipport  the  credit  of  a  Bankrupt,  will 
fuffer  the  Bankrupt  to  have  his  Goods  m  his  cufto- 
dy,  and  make  ufe  and  dilpofe  of  them,  the  pro- 
perty of  the  Goods  (hall  be  accounted  to  be  in  the 
Bankrupt,  and  the  other  upon  a  Tryal  for  the  pro- 
perty of  them,  (hall,  be  judged  to  have  loft  his  pro- 
,  pertyinthem,  Pafck  i6'^t.  B.S,  i%  Afr.  Becaufe 
byfo  doing  he  was  a  caAfe  in  fart  that  others  tpere  df 
cetvedhythe'^vr^x\xs^x.y  v/hofe  credit  hefupported,  and 
therefore  te  isjufily  pHnijhed  for  his  fraudulent  dealings 
to  the  prejudice  of  others  >  alfo  this  (hall  he  taken  in  the 
Eye  of  the  Law  to  he  a  Frauds  there  being  no  greater 
Badge  of  Fraud  than  a  Trufi^ 

paititian^ 

WHere  Partition  is  made  by  Agreement  (un- 
lefs  there  is  fome  particular  Agreement  to 
the  contrary)  the  elder  Sifter  fhall  choofe  firft,  the 
fccond  next,  &c.  but  where  the  Sheriffisto  make 
Partition ,  there  he  may  alTign  the  part  to  the 
youngeft  firft,  and  to  the  eldeft  iaft,  if  he  pleafeth ; 
For  the  Writ  doth  not  command  him  to  give  any  prefC'^ 
rence  to  the  elder  Sifter^  but  only  to  make  e^nal  Farti" 
tion* 
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A  Partition  of  Lands  oughc  to  be  made  accord- 
ing to  the  quality,  and  the  true  value  of  the  Lands, 
and  not  according  to  the  quantity  or  equii  ntim- 
ber  of  Acres,  Hill.  Zl  Car.  B,  R,  For  the  'Partition 
eught  to  he  equal  in  'value^  which  is  fo  in  the  former^ 
hut  may  not  be  fo  in  the  later^  viz.  the  Vivijion  hy  e- 
quality  of  Acres j  for  fome  Land  is  of  greater  'ualue 
than  other* 

See  Dalton  of  Sheriffs,  and  Keb.  Tables* 

BY  the  late  Adufor  Amendment  of  the  Law  ,  'tis 
enaded.  That  where  any  Adioii  of  DQbt  up- 
on fingle  Bill,  or  fcire  facias ,  (hall  be  brought  up- 
on any  Judgment  ;  if  the  Defendant  hath  paid 
the  Money  due  upon  fuch  Bill  or  Judgment,  fuch 
Payment  (hall,  and  may  be  pleaded  in  Bar  of  fuch 
A^ion  or  Suit. 

And  where  an  Action  of  Debt  is  brought  tipon 
any  Bond  which  hath  a  Condition  or  Defeafance 
to  make  void  the  fame  upon  Payment  of  a  leffer 
Sum  at  a  day  or  place  certain. 

If  the  Obligor,  his  Heirs,  Executors ,  or  Admi- 
niftrators,  have  before  the  Adion  brought,  paid  to 
the  Obligee,  his  Executors,  or  Adminiftrators,  the 
Principal  and  Ihtereit  due  by  the  Defeazance  ,  or 
Condition  of  luch  Bonds,  though  fuch  Payment 
was  not  made  Itridtly^  according  to  the  Condition 
or  Defeazance  >  yet  it  (hall ,  smd  may  neverthelefs 
be  pleaded  in  Bar  of  fuch  A<^ion  >  and  (hall  be  as 
effedual  a  B^r  thereof,  as  if  the  Money  had  been 
paid  at  the  day  and  place,  according  to  the  Condi- 
tion or  Defeai^nce,  and  had  been  fo  plead- 
ed. 

Alfo, 
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Al(b,  that  if  at  any  time  pending  an  Adion  up- 
on fuch  Bond  with  a  Penalty  ,  the  Defendant  (hall 
bring  into  Court  where  the  Adion  fliall  be  depend- 
ing ,  all  the  principal  Money  and  Interell:  due  up- 
on fiich  Bond  i  and  alfo  fuch  Cofts  as  have  been 
expended  in  any  Suit  or  Suits  in  Law  or  Equity 
upon  fach  Bonds,  the  faid  Money  fb  brought  in 
(hall  be  deemed  ,  and  taken  to  be  in  full  Satisfadi- 
on  and  Difcharge  of  the  faid  Bond,  and  the  Court 
fliall,  and  may  give  Judgment  to  difcharge  every 
fuch  Defendant  of,  and  from  the  fame  according- 
ly. Vide  ante  "Penalty. 

Payment  of  Moi^ey  before  the  day  of  Payment 
appointed,  is  in  Law  a  Payment  at  the  day ,  Mich 
^1  Car.  B»  R,  For  it  cannot  he  in  prefumption  ofLaiv^ 
^ny  frejudice  to  him  to  v^hom  the  payment  is  made ,  to 
have  his  Mony  faid  before  the  time ;  and  if  it  be  paid 
before  the  day,  it  is  paid  at  the  day^  and  it  appears  by  his 
Receipt  of  tt^  that  it  is  for  his  own  advantage  to  receive 
if  then* 

Uponfilvit  ad  Hem  pleaded ,  it  is  good  evidence 
to  prove  payment  at  any  time  after  the  day  ,  and 
before  the  Adion  brought ;  For  if  the  Money  wers 
faidy  and  accepted  by  the  Plaintiffs  he  had  no  reafon  to 
hring  his  ABion. 

Ih  an  Adion  of  Debt  brought  for  Rent  due  up- 
on an  Indenture  of  Demife  of  Lands,  the  Defen- 
dant may  plead  payment  without  a  Deed ,  and  it 
is  a  good  Plea  in  Bar  of  the  Adion ,  Trin*  24  Car> 
B.  R»  Becaufe  the  Lejfee  cannot  compel  the  Lejfor  to  make 
him  any  difcharge^  by  Deed  or  Writing  upon  payment  of 
the  Rent  j  and  therefore  it  is  no  reafon  hefjould  be  compel- 
led  to  fie  ad  payment  by  Deedj  but  I  take  it- that  his  belt 
Plea  is  nil  debet  per  patriam. 

If 
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If  one  buy  any  thing  of  another,  he  that  bu^s  it 
ftiiift  pay  the  Money  concraded  for  to  be  paid  for 
it,  before  the  Seller  is  bound  to  deliver  him  the 
thing  fold,  PafcL2^Car,  For  tbe^  Contvsid:  doth  im- 
flyfucb  a  Condition  in  it^  viz.  'That  the  Buyer  paying 
fomuch  Mony  to  the  Vendee,  that  the  Vendor  fhall  there* 
upon  deliver  the  Thing  fold  to  the  Vendee.  See  Title 
AffUmpfit. 

A  payment  of  Money  (hall  be  interpreted  to  be 
made  according  to  his  intention  that  pays  it ,  and 
not  according  to  his  intention  that  receives  it, 
Mich,  1650.  B.S.  22  Nov,  For  every  one  ought  to  in^ 
terpret  the  intention  of  his  own  AB  3  and  not  another^ 
for  this  is  but  reafonable. 

where  a  Man  mortgages  to  another  in  Fee,  and 
there  is  a  Provifo,  that  if  the  Mortgagor  pay  to 
the  Mortgagee  fuch  a  day  fo  much  Mony,  and 
then,  &c.  here  if  the  Mortgagee  dies  before  the 
day,  the  Mony  is  payable  to  his  Executor,  and  not 
the  Heir;  but  if  the  words  had  bQtn  paying  tQ  him^ 
or  his  Heirs  at  fuch  a  day^  &c.  there  if  the  Mortga- 
gee dies  before  the  day  of  the  payment  ,  his  Heir 
fliall  have  it  i  but  where  it  is  payable  to  his  Heirs 
or  Afligns>  there  he  may  pay  it  either  to  the  Heir 
or  Executor  ,  for  Executors  are  Affigns  in  Law  to 
this  intent.  Sec  Co,  Lit,  205?,  no.  Vido  ante  Mort* 
gage'y  and  vide  Kebles  Tables, 


m^ 
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PloceDcnDo.    Vide  T5ail» 

»  y  Y  7  Here  a  Caufe  by  the  Cuftom  of  London  is 
V  V  ad^ionable  ,  and  will  not  bear  an  Adion 
at  the  Common  Law,  if  upon  a  Habeas  Corpus  or 
Certiorari  brought  to  remove  fuch  Caufe  to  this 
Court,  it  doth  (o  appear  to  the  Court  s  this  Court 
will  grant  a  Procedendo  to  authorize  the  Court  of 
London  to  proceed  in  the  matter  ,  Brivi  de  Habeas 
Corpus  eis  prius  dire5C  &  ddiberat"  ad  contrar'  inde  a* 
liquononobfiante^  otherwifc  the  Party  that  brought 
the  Adion  would  be  without  Remedy  ,  HilU  22 
Car,  B.  R.  pyhick  the  Law  leaves  no  Man  without^ 
much  lefs  will  binder  Jufiice  to  be  done. 

On  a  Habeas  Corpus  a  Procedendo  granted  for 
calling  a  Woman  Whore  in  London  by  3  Juftices, 
Raymond.  Si. 

After  the  Defendant  hath  filed  Bail  in  this  Court, 
aPrecedendo  ought  not  to  begranted^much  left  af- 
ter IlTue  i^yned  in  thf^  Caufe,  Tafcb,  23  Car,  B,  K. 
For  by  accepting  of  the  Bail  the  Plaintiff  hath  admitted 
of  the  JurifdiBion  of  the  Court ,  and  it  is  then  too  late 
to  move  for  a  Precedendo^  much  lefs  after  Iffue  foyned 
when  the  Caufe  is  ready  for  a  Tryal, 

See  ift  part  Infiruth  Clerical  lafi,  pub.  14.0,  I4I> 
142,  Sec,  and  fcQ  Kebles  Tables. 

It  is  not  neceflary  that  a  Precedendo  do  agree  in 
form  with  the  Habeas  Corpus ,  by  which  the  Caufe 
was  removed  into  this  Court ;  but  it  is  fufficient  if 
it  do  agree  in  matter  and  fubftance  with  it,  Trin. 
34  Car.  B*  jR.  That  it  may  appear  that  it  is  to  proaed  in 
the  fame  Canfe  that  was  removed, 

Kk  If 
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If  the  Defend.int  hath  put  in  Bail  in  this  Court, 
upon  the  removal  of  the  Caule  hither  by  Certiorariy 
or  Habeas  Corf  us  cum  Caufa  ,  if  afterwards  the  Bail 
be  difallowed  by  the  Court,  if  the  Defendant  (hall 
upon  a  Rule  given  for  that  purpole,  and  notice 
thereof  to  him  given,  refufe  to  put  in  better  Bail, 
fuch  as  the  Court  (hall  approve  of ,  a  Procedendo 
may  be  granted  to  the  Plaintiff  to  remove  the 
Cau(e  back  again  to  try  it  where  the  A^ion  was 
firft  laid,  Micb*  24  Car,  B.  R.  For  difaihw'mg  of  the 
Bail^  makes  the  Defendant  to  he  in  the  fame  condition  as 
if  be  had  jut  in  no  Bail ;  and  until  the  Bail  fut  in  be 
filed,  this  Court  is  not  po/fejfed  of  the  Caufe  fo  as  to  frd- 
ceedin  it* 

If  a  Certiorari  to  remove  a  Cau(e  be  returned  be- 
fore a  Judge,  and  the  Judge  will  give  you  a  Rule 
thereupon  to  put  in  Bail  by  fuch  a  day  ,  which  if 
the  Defendant  upon  the  lerving  of  his  Attorney 
with  a  Copy  of  the  Rule,  doth  not  do  ,  then  the 
Judge  will  (ign  a  Warrant  for  a  Procedendo  >  al(b 
if  Bail  (hould  be  put  in  at  the  time,  and  they  do  not 
prove  good  Bail ,  the  Judge  will  grant  a  Rule  (or 
better  Bail  to  be  put  in  by  fuch  a  day,  which  if  the 
Defendant  doth  not  do,  the  Judge  will  then  al(b 
(ign  a  Warrant  for  a  Procedendo. 

i€recutoj0, 
piene  aDmintfitaiilt*  See^aDm(iuflcato?0. 

ipleaoinff* 

UPon  Plene  Adminiftravit  pleaded  by  an  Execu- 
tor, if  it  be  proved  that  he  hath  Goods  in 
his  hands  which  were  the  Teftators,  he  may  give 
in  Evidence  that  he  hath  paid  to  that  value  of  his 
own  Mony,  and  need  not  plead  it  fpecially  >  For 
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ivhere-ever  an  Executor  before  the  Ahiton  hath  paid  the 
Mony  in  equal  degree  VJith  that  demanded  by  the  Vlain" 
tijfy  he  may  f  lead  fully  adminifired  generally^  and  give 
the  fpecial  matter  in  evidence. 

Where  the  Teftator  or  Inceftate  was  indebted  to 
the  Executor  or  Ad miniftrator  upon  Bond,  he  may 
plead  Plene  Adminifiravity  and  give  his  own  Bond 
in  Evidence  againrf  any  other  Bond  \  fb  likewife 
upon  an  Indebitatus^  for  he  (hall  have  the  priviledge 
of  paying  of  himfelf  firft. 

Practice* 

IF  the  Attorny  for  the  Plaintiff  do  tell  the  Defen« 
dant's  Attorny  that  he  is  content  to  ftay  for  a 
Plea  till  fuch  atime  and  yet  doth  in  the  mean  time 
enter  Judgment  for  want  of  a  Plea,  this  is  not  fair 
Pra<5tice  s  but  if  this  be  made  to  appear  to  a  Judge 
at  his  Chamber,  or  to  the  Court,  the  Court  will 
vacate  the  Judgment ,  and  force  him  to  accept  of 
SL  Plea,  Hill*  iz  Car,  B*  R.  For  the  Law  will  not  coun' 
tenance  Fraud  and  Falfhood  in  the  Proceedings  thereof^  and 
fuffer  Advantages  to  betaken  thereby y  but  loves f lain  and 
fair  Pradice. 

It  is  not  fair  pradice  for  the  Defendant's  Attorny 
to  demur  to  the  Plaintiff's  Declaration  without  pro- 
bable caufe,  but  only  to  gain  time  to  plead ,  Trim 
22Car*B.  R*  For  this  is  apparent  caufe  of  delay ^ 
which  they  ought  not  to  be  inftrumental  in  againfi  the 
k^otpn  Rules  of  Practice. 

Vtdz  ante  Appearance  5  Deckration  5  t)emur* 
rer,  &€* 
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IFone  that  is  a  priviledged  perfon  in  one  Courts 
do  fue  another  that  is  a  priviledged  perfon  in 
another  Courty  he  that  is  fued  fhall  not  have  his 
priviledge  allowed  him. 

In  what  Cafe  the  Clerks  of  B.  R.  (hall  not  have 
their  priviledge  allowed,  i  Sannd^  68,  6^»  See 
Kebks  Tables^  'Tit.  Priviledge* 

One  being  choien  Burgeis  o£  Parliament,  and 
having  a  Trial  at  the  Bar  ,  to  be/had  before  the  fit- 
ting of  the  Parliament,  moved  to  have  his  Privi- 
ledge allow'd,  but  denied  in  regard  the  Parliament 
was  not  fitting,  nor  to  fit  till  after  the  Tryal, 
Raymond*  12. 

In  ^n  Adion  upon  the  Cafe  for  an  Efcape  '•>  the 
!  JJefendant  pleads  the  priviledge  of  tmdo  ^  rede- 
undo  from  an  inferiour  Court  againft  a  Procefs  in 
Banco^  and  ieenied  to  the  Court  an  ill  Plea,  Id* 

100. 

No  priviledge  is  to  be  allowed  to  one  that  hath  an 
Indictment  preferred  againft  him  ,  although  he  be 
a  Peer  of  the  Realm,  Mich.  22  Car.  B»  R.  for  an 
JndiSlment  is  at  the  fuit  of  the  Kin^^  and  againfi  bint  no 
pri<vih'dg8  is  to  he  allowed  ,  for  all  Courts  of  Jufiice  are 
his^  and  he  may  fue  where  he  pleafeth. 

One  that  was  coming  unto  this  Court  to  attend 
upon  his  Caufe,  was  arrefted  as  he  was  coming, 
aad  was  forced  to  put  in  Bail  y  but  upon  a  motion, 
and  making  it  fo  appear  unco  the  Court,  he  and  his 
Bail  were  both  dilcharged  ,  MkL  21  Car,  B.  R, 
And  the  Tarty  that  'arrejl^ed  him  had  been  alfo  funijhed, 
had  he  mt  pretended  that  he  knew  not  that  theP arty  came 
about  bis  Eufinefs  depending  in  the  Court  >  for  the  doing 

of 
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i)f  this  was  art  affroftt  to  the  Courts  as  well  as  an  wjury 
to  the  Tarty  arrejieJ*     See  aCcer. 

Priviledge  pleaded  after  Bail  put  in  ,  not  after 
general  Imparlance,  3  Le^.  343. 

One  may  have  a  priviledge  in  the  Land  of  ano- 
ther by  prefcripcion,  although  he  hath  no  Title  to 
the  Free-hold  or  Soil,  Pafck  2}  Car*  B.  R»  For  al- 
though he  novp  have  it  by  Prefcription  ,  it  might  arife  0- 
riginally  hy  Grants  and  rvhatfocuer  lies  in  Grant  ,  may 
he  claimed  by  Vrefcriftion^  fo  that  the  Prefcription  in. this 
cafe  is  not  unreafcnable. 

One  that  is  priviledged  in  this  Court  ought  not 
thereby  to  claim  his  priviledge  to  have  a  Tryal  at 
the  Bar  for  to  try  the  Title  of  Lands  which  he 
claims  in  Remainder,  Trin.  23  Car.  B,  R,  For  it  is 
uncertain  whether  the  Remainder  may  fall  whilft  he  con" 
tinues  a  priviledged  Perfon^  and  for  thefrefent  he  claims 
no  prefent  interefiin  the  Lands',  nay,  though  he  had  a 
prefent  claim  to  them^  yet  he  ought  not  to  befo  priviledg- 
ed^ if  the  Lands  in  cfuefion  be  not  of  a  great  value ,  or 
dfe  the  title  will  be  very  difficult  to  be  tryed  >  and  m 
fuch  Cafesy  any  other  Perfon  ,  though  not  priviledged^ 
may  have  a  Tryal  at  the  Bar  \  and  Try ais  for  Land 
ought  by  the  Law  to  be  in  the  County  where  the  Lands 
lie* 

A  priviledged  per(on  (hall  not  be  allowed  his  pri- 
viledge upon  a  motion  for  it  to  the  Court ;  but  he 
rauft  appear  and  plead  his  priviledge,  and  upon  his 
pleading  it,  he  (hall  be  allowed  it^  Mich,  2  3  C^r. 
B.  R.    See  after* 

Note  h  There  is  no  need  to  plead  the  priviledge 
of  the  Exchequer,  for  it  (hall  be  allow'd  upon  pro- 
ducing the  fled  Book  of  the  Exchequer,  by  a  Ba* 
r£>n  of  the  Exchequer,  i  Lut.  46. 

Concerning  the  Priviledge  of  Serjeants,  vidis 
%  Lev*  i2p, 
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A  'Philazers  Clerk  did  claim  to  be  priviledged  in 
this  Court,  but  was  denied  it,  Mfch,  2  5  Car.  For 
though  the  Mafier  may  he  frinjiledged^yet  the  Court  tdk^s 
no  notice  of  the  Servant^  for  he  hath  no  neceJJ'ary  depen- 
danee  on  the  Court* 

The  Lord  Mayor  of  the  City  of  London  is  pri- 
viledged from  all  A(Stions  during  his  Mayoralty,  in 
regard  of  his  Office ,  except  it  be  for  Felony  or 
Treafon,  or  Anions  which  concern  Free-hold  \  this 
isj  That  he  may  not  be  hindred  in  the  Govern- 
ment of  the  City,  which  being  the  Metropolis  of 
the  Nation  ,  is  of  higher  concernment,  in  refpe(fi 
of  the  pablick,  than  any  Man's  particular  intereft, 
Tafch.  24  Car.  B,  R,  For  thefi  are  matters  of  a  high 
nature^  and  it  much  concerns  the  Vublick  to  haveffeedy 
Juftice  to  be  done  in  them. 

A  Member  of  Varliament  is  priviledged,  as  well  in 
his  Lands  and  Goods,  as  in  his  peifon  ,  By  Roll  Chief 
Juftice,  Mtch.  24  Car*  B.  R.  In  the  Cafe  of  the  Lord 
Mohune.  For  fy being  difiurbedin  any  of  them  ,  he  is 
bindred  in  ferving  of  the  Common- wealth  ,  riphich 
is  to  be  preferred  before  all  private  Interefis  what' 
foever. 

See 2  Lev,y2,  How  long  to  hold  for  Peers ^  and 
how  long  for  Commons, 

An  Attorny  of  this  Court  that  is  fued  as  an  Execu- 
tor, is  not  to  be  priviledged,  for  he  is  (ued  in  the  right 
of  the  Teftator,  and  not  in  his  own  right,  Pa/c,  1650. 
B*  S,  7  Maii*  And  his  perfonal  pri-vtledge  is  not  ap- 
plicable to  him  in  any  other  relation ^  than  as  he  is  an  At" 
torny  of  the  Court, 

An  Attorny  had  privllcdge  in  an  Action  qui  tam^  dec. 
to  be  fucd  by  Bill,  3  Lei/.   3^8« 

The 
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The  Prayer  of  priviledge  is  not  properly  a  Flea  '■»  for 
a  priviledgedpcrfon did  anciently  demand  hisprivikdge 
by  Writ,  but  of  later  times  the  party  hath  been  admit- 
ted to  his  priviledge  upon  his  prayer  to  the  Court,  By 
Ztf?.;/^,  Apprentice,  1^54,  B,  S*  Vide  antea  Tit.  P/e<i 
and  Pleading, 

A  Clerk  of  this  Court  is  not  bound  to  lay  any  per* 
fonal  Ai^ion  which  he  brings  againft  another  out  of  the 
County  where  this  Court  doth  fit,  Micb»  Z2  Car* 
B*  R.  But  by  his  priviledge  he  may  lay  it  here,  notwith* 
(landing  the  cattfe  of  his  A6lion  did  arife  tn  another 
County^  pGvided  it  be  not  a  local  ABion  \  and  he  is 
thus  "priviledge din  regard  of  the  con (t ant  attendance  he 
is  tied  to  give  in  this  Court* 

In  the  Cafe  betwixt  Oliver  Protedor  and  Synder-r 
comb,  HilL  16^6,  The  priviledge  of  the  Court  was 
frayed^  and  granted  to  proteSl  a  Witnefsfrom  being  ar* 
refied  in  coming  or  going  from  the  Courts  who  was  to 
give  Evidence  for  the  ProteBor  upon  an  EndiBment  of 
High  Treafon  preferred  again/l  Syndercomb.  quod 
Nota. 

A  Barrifter  who  conftantly  attends  this  Court  ought 
to  have  the  priviledge  of  being  fued  in  all  tranfitory 
Actions  in  Middlejex\  Becaufe  there  is  his  Atten- 
dance and  Bujinefs  during  the  Continuance  of  the 
Term, 

Where  an  Attorny  of  this  Court  fues  another  perfon, 
who  is  net  any  ways  priviledged  \  this  perfon  is  bound 
to  anfwer  the  Attornies  AdJion  in  this  Court  without 
Emparlance  in  the  fame  manner  as  the  Attorny  is  bound 
to  anfwer  him  5  and  reafcn  goody  for  ivhat  is  h^vvfor 
the  one^  ought  to  be  \jkvf  for  the  ether. 

In  the  Cafe  of  Robtnfon  and  Wright  ,  it  wasru-" 
led  5  That  though  Robinfon  was  an  Alderman  of 
London^  yet  he  ought  not  to  be  priviledged  to  con- 
tinue h|s  Adlon  in     London^   where  the   caufe    of 
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A<3:lon  arofe  in  another  County,  and  was  a  pcrfonaJ 
A6tson. 

One  that  hath  a  Suit  depending  in  this  Court  is  pri- 
yiledged  by  the  Court  from  his  being  arrelkd  in  com- 
ing hither  from  his  Houfe  or  Lodging  to  follow  his 
Caufe,  and  alfo  in  going  back  again  from  the  Court  di- 
redly  to  hisHoufe  or  Lodging-,  and  if  he  be  arretted  in 
fo  doing,  the  Court  upon  a  motion  made  to  inform 
them  of  it,  will  let  the  Party  at  liberty,  and  puniCh  him 
that  arrefted  him 5  if  he  did  know  he  had  a  Suit  de- 
pending here,  and  came  hither  to  attend  it',  were  it 
otherwile,    it   might  be   very  mifchicvous  to  the  Par- 

Vide  ante^  and  (ttKaym,  101.  Where  it's  faid,  that 
if  a  Man  be  arrefted  in  the  face  of  the  Court,  the 
Court  has  power  to  difcharge  him^  but  not  other- 
wife. 

,  That  Jurors  that  will  have  priviledge  upon  a  Charter 
of  Exemption,  ought  to  clainn  it  in  proper  Perfon,  but 
Ih^ill  not  have  it  in  B.  R*  nor  in  cafe  where  the  Queen 
is  Party  without  exprefs  Words,  /J.  11  J,  144.  I  Lev* 

,  The  Queen's  Servants  are  piiviledged  from  Arrefts  i 
for  that  the  Queen  ftiall  not  be  deprived  of  them  with- 
out Leave,  J^,i[52. 

But  they  may  be  Ktlaw'd  ,  for  that  is  for  the  advan- 
t^g^fpf  the  Queen,  iM. 

^  i  An  Attorny  Copy-holder  is  privikdged  from  ferving 
^Bi^evf,  and  alfo  from  being  a  5c/ J/>r,  Jd.iio*   See 

Bkjt  a  Gsptain  of  the  Queen's  Guards  is  not  exempt 
to  ferve  the  Lord  of  a  Man  nor  as  Reeve^    1  Lev, 

• ;  The  Wife  of  an  Attorny  of  this  Court ,  if  (he  be  ar- 
rep^f^,;  ought  not  to  claim  the  priviledge  of  this  Court, 
not  to  put  in  Bail  to  the  Adion  ,  as  her  Husband  may, 
^      ■"  if 


if  he  be  arrefted  '■>  but  her  Husbsnd  muft  put  in  Bail  for 
her,  and  for  want  thereof  (he  is  to  be  committed  to  pri- 
iijM,  Trin^  1^50.  j*^?/;?.  25.  J5.  5".  For  her  Htuband  is 
frivtleJged  only  in  regard  of  his  ferfofial  attendance  up' 
on  the  Courts  and  of  that  tie  "whuh  the  Court  hath  wp' 
on  him  in  regard  of  his  relation  to  the  Court  ,  and  fo  it 
is  only  a  perjonal  pri'viledge  annexed  to  his  Ferjon^  and 
concerns  not  his  Wife* 

in  the  Cafe  between  Kidley  and  Car^  Fafc,  i6'y6, 
B*  S.  It  was  f aid  hj  Glyn  Chief  Juftice^  and  fo  ruledy 
That  if  an  Attorny  of  this  Court  d&  ahfent  himfelf  for 
a  year  from  the  Court,  and  gives  no  attendance^  he 
doth  hy  the  ntiv  Rules  forfeit  his  priviledge. 

Mony  was  attach't  in  London  in  the  Hands  of  an  At- 
torny of  this  Court,  he  (hall  not  have  his  Writ  of  Pri- 
viledge in  this  Cafe,  becaufe  the  Plaintitf  cannot  follow 
his  Attachment  againli  him  in  the  Queen's  Bench,  but 
only  in  the  Court  of  London  ;  and  if  this  Court  fliould 
ftay  proceedings  in  the  Court  ot  London^  there  would  be 
a  failer  of  Juftice. 

Alfo  the  very  Writ  of  priviledge  it  felf  doth  imply 
as  much,  for  after  the  fetting  forth  of  the  priviledge  of 
this  Court,  and  the  fuing  of  the  Defendant  in  another 
Court,  it  is  thus,  §luod  ad  omnem  ulterioem  profecutioti 
ffiperinde  verfus  prad,  the  Attorny  fuperfed.  periculo  in' 
cumhente^  dicentes  fart  Opus  pradtSi.  quod  ad  Curiam  no* 
fir  am  coram  nohis  accedant  jufticiam  ibidem  in  ea  farte 
confecuturam  fi  (ibi  videri'tit  expediri^  fo  that  a  foreign 
Attachment  being  a  matter  not  conufable  in  the  Courts 
of  fVeftminfier-Hall,  there  is  no  reafon  that  the  Plain- 
tiff (hould  be  ll:opt  from  proceeding  in  thatCourt  where 
Law  he  iiiay  proceeds 
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P|0[)(tJ(tfOn.  SeeTic.  CoUCt0. 

Prohibition  will  not  be  granted  upon  motion 
made  the  laft  day  of  the  Term  i  but  the  Court 
will  fometimes  make  a  Rule  to  ftay  proceedings  until  the 
next  Term* 

In  a  Prohibition  prayed  to  be  diredited  to  the  Court 
of  Admiralty  to  ftay  their  proceedings,  upon  a  fugges 
Ition  that  they  did  hold  Plea  there,  upon  a  promife  which 
was  made  infra  corf  us  comitatus ,  and  fo  not  triable 
there,  but  at  the  common  Law  •,  It  was  faid  by  the 
Court,  that  the  furmife  muft  be  abfolute ,  that  the  pro- 
mife was  made  infra  corf  us  comitatus^  and  not,  that  if 
there  was  any  promife  made,  it  was  made  infra  corpus 
comitatus^  for  this  is  incertain,  for  it  appears  not  thereby 
whether  there  were  any  fuch  promift  made  or  no,  and 
upon  an  uncertain  Suggeilion  no  Prohibition  can  be 
gnnted  s  for  no  IlTue  can  be  taken  upon  it,  though  it 
lliould  be  falfe,  HtlL  ll  Car,  B.  R. 

A  Prohibition  was  granted  to  the  Admiralty  on  Sug- 
gcflion  that  they  had  caufed  his  Ship  to  be  arretted  on 
the  Land  within  the  Body  of  the  County^  ^c,  Raym, 

This  Court  may  by  the  common  Law  grant  a  Pro- 
hibition to  the  Court  of  Admiralty  to  (lay  their  proceed- 
ing?^ if  they  hold  Plea  of  any  matter,  which  the  Ju- 
fildidion  of  their  Court  doth  not  extend  unto,  Mich. 
22  Car,  B.  R.  For  this  Court  is  to  regulate  all  othtf 
Courts  in  their  J urifdtthons^  and  not  to  fuffer  them  to  »• 
furp  Authority  where  they  have  none* 

And  by  3  Raymond^  Prohibition  lies  to  the  Admi- 
ralty for  fuing  there  for  Mariner's  Wages.  But  fee  the 
late  AB  for  Amendment  of  the  Law  i,  where  it's  faid, 
That  all  Suits  and  Adions  in  the  Court  of  Admiralty 
for  Seamen's  Wages,  (hall  be  commenced  ,    ^c,  fued 

within 
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within  fix  years  next  after  the  Caufe  of  fu:h  Suit  or 
Ad  ion  (hall  accrue  ,  and  not  after. 

Wages  of  Intcftates  due  from  Her  Majefty's  Yards 
or  Docks,  not  to  be  deemed  bona  Notahiha^  by  the.  a- 
forefaid  Statute. 

That  no  Prohibition  lies  to  the  Admiralty  for  luing  a 
Recognifance  there  taken  by  way  of  Stipulationjagainft 
one  that  was  Surety  in  the  nature  of  a  Bail,  Raym.  78. 

A  frohthition  doth  lie  in  all  Caufes,  wherein  a  Ha- 
beas Corfm  doth  lie  at  the  common  Law,  Mich.  22 
Car.   B.  R.      For  this  Court  hath  power  as  wdl  to 
fiejuftice  done  concerning  a  Mans  Eftate,  as  to  hisferfo>u 
Although  it  be  queftionable,  whether  a  Prohibition 
do  lie  in  the  Cafe  wherein  it  is  moved  for  *,    yet  this 
Court  will  grant  it,  fo  that  the  parties  concerned  may 
appear  here,  and  plead  or  demur  ,  as  they  lliall  be  advi- 
fed,  to  the  intent  the  matter  may  come  in  queftion  here^ 
and  be  decided  ,  whether  a  Prohibition  doth  lie  in  the 
Cafe,  or  not  ?  But  if  it  appear  to  the  Court  clearly, 
that  a  Prohibition  doth  not  lie,  the  Court  will  not  grant 
it,  Mich.  22  Car,  B.  R.     And  if  it  [hall  appear  to  the 
Court  that  a  Trohibition  doth  not  lis ,  the  Court  will  then 
grant  a  Confultation,  whereby  the  party  that  was  flopped 
in  his  proceedings  by  the  Prohibition,  mjy  now  proceed  in 
that  Courts  to  which  the  Prohibition  w^rs  direchd^  Mich. 
22  Car.  B.  R. 

That  the  granting  Prohibitions  is  not  a  difcretionary 
A6t  of  the  Court,  but  ex  merito  j2f/f/>/<e,Raymon.4,pi. 
Where  the  Freehold,  or  the  power  to  grant  an  Of- 
fice, may  come  in  queiiion  in  the  fpiritual  Court ,  ^ 
prohibition  (hall  be  granted.  Id.  88,  Fide  poftea. 

Sir  P.  M  Knight  was  fued  in  the  Ecclefiaftical  Court 
by  the  Name  of  Sir  D.  M.  Knight  and  Baronet,  and 
he  pleaded  there  that  he  was  only  Knight,  and  not  Ba- 
ronet, and  the  Court  difallowed  the  Plea^  and  proceed- 
ed to  Excommunication,  and  a  Prohibition  was  gr^nt- 
ed,  /^,  2ip,  h 
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A  Prohibition  may  be  granted  to  the  Prerogative 
Court  to  hinder  them  from  granting  Letters  of  Adntu- 
nirtration  again  ft  the  Law,  or  to  hinder  any  other  Pro- 
ceedings which  are  not  confonant  to  the  Common 
Law,  HilL  22  C^r.B.  R. 

Where  there  is  a  Suit  depending  in  the  Ecclefiaftical 
Court  for  a  perfonal  Eftate,  and  a!fo  for  Lands,  a  Pro- 
hibition may  be  granted  fo  ftop  their  proceedings  there,, 
as  to  the  Lands  only,  for  all  their  proceedings,  as  to 
Lands,  are  abfolutely  void,  &  coram  non  Judice^  but 
they  may  fneverthelefs)  proceed  there  as  to  the  perfo-, 
nal  Efhre,  Vajch,  23  Car,  B.  R.  They  having  a  Jt^^ 
rifdiBion  as  to  one ,  and  as  to  the  other  they  have 
?ione» 

If  the  common  Law  and  the  fpiritual  Law  do  differ 
in  the  way  of  their  Proceedings,  in  matter  of  fubftance, 
and  the  Eccleiiaiiicai  Court  will  proceed  according  tq 
the  courfe  of  their  Law,  this  Court  will  grant  a  Pro- 
hibition to  ftop  their  proceeding!?,  Vafch,  23  Car,  B.  R* 
For  in  th'wgs  doubtful  the  common  Law  is  to  be  preferred 
before  the  fpiritual  Law,  as  being  the.  more  general  Lawj 
and  more  tending  to  the  general  Good  of  the  people^  and  the 
pMick,  Peace  of  the  Nation^  and  that  which  hejifuits  mth 
thecon\Hiution  of  the  Nation^ 

A  Prohibition  for  Church^  wardens  concerning  their 
Account  of  Rates  gathered,  2  Lut.  1027,  &c. 

Simile  ^conccxvim^  pulling  down  old,and  eredting  new 
Seats  in  the  Church,  Id.  1032,  <kc. 

A  Suggeliion  that  by  the  Law,  &c,  no  perfon  ought 
to  pay  any  Sums  for  the  Sacrament  of  Baptifm  againft 
their  Wills,  granted  upon  the  Argument,  Jd.  1030, 
&c» 

Where  a  matter  is  propeily  dctermniable  in  the  fpiri- 
tual Court,  if  they  make  an  erroneous  Decree,  thjs 
Court  will  not  grant  a  Prohibition  ,  but  the  Party 
grieved  murt  appeal  to  the  Delt£,atesj  but  if  they  decr/^e 
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a  matter  which  they  have  no  Jurifdidlion  of,  this  Court 
will  grant  a  Prohibition  to  annul  the  Sentence. 

No  Prohibition  to  an  Inferiour  Court  without  a  Sug* 
gelHon,  I  Lei/.  253. 

No  Prohibition  to  Jnferiour  Courts  after  Judgment, 
2  Lev,  230* 

If  the  Court  of  the  Lord  Mayor  of  London^  or  other 
inferiour  Courts  (hall  hold  Plea  of  a  Caufe  after  it  is  re- 
moved into  this  Court  by  a  VVrit  of  Habeas  Corpuf  or 
Certiorari^  the  Proceedings  are  abfolutely  void ,  e^  co- 
ram non  Judice  ,  the  matter  being  removed  from  rh  m 
to  the  fuperiour  Court,  Trim  2  5  Car.  B.  R.  For  after 
it  is  removed y  they  have  no  farther  Conufance  of  the 
Caufe,     Vide  1  Lut*  1023,  102^. 

A  Prohibition  maybe  granted  out  of  this  Court  to 
any  other  inferiour  Court  that  doth  proceed  in  any 
Caufe,  which  doth  not  lie  within  their  Jurifdidion, 
Trin,  2^  Car,  B.  R,  For  fuch  proceeding  is  to  exceed 
their  Authority  ,  which  this  Court  will  not  fuffer^ 
but  is  to  k^ep  all  infetiour  Courts  mtbin  their  own 
Bounds, 

On  an  AJfumpft  brought  in  an  inferiour  Court,  the 
Defendant  tendered  a  Plea  there  i  that  the  Contract  up- 
on which  the  Adion  was  brought,  was  made  out  of  the 
Jurifdid:ion,  and  the  Court  there  refufed  to  allow  it  i 
and  on  Affidavit  in  B,  R,  of  the  faid  Tender  and  Refu- 
fal  J    this   Court  granted  a   Prohibition  j    Raymond, 

As  to  Jurifdidion  of  Courts,  fee  the  4th  part  of  the 
InJlHutes  by  Sir  Edward  Cool{,  Alfo  Crompons  Juris- 
di\6i\ov\  of  Courts.  Zouch  of  the  Admiralty  Court. 
C/<iri;^'s  Pradice  in  Ecclefiaftical  Courts.  And  Clar}{oi 
the  Pradice  of  the  Admiralty  Court.  Simile  of  the  Spi- 
ritual or  Ecclefiaftical  Court  by  Conful.  Of  the  Ad- 
miral Jurifdidion  ,  by  J*  Godolphin,  Of  County 
Judicatures  by  Greenwood,      Simtk  by  Shefpard,    Of 

Court 
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Court  Leets  by  Kitchin,  Simile  by  '^orvel.  Simile  hf 
Sheffard,  Of  the  High  Courts  of  Jullice  by  Lambert* 
Of  the  Courts  of  Londo?^  ^c*  in  the  Compleat  At- 
torny.  Lex  Londinenfis,     Frivilegia  Londmij  &c. 

A  Prohibition  may  not  be  granted  to  an  infcriour 
Court  to  i\op  their  Proceedings  in  a  Caufe  which  doth 
not  lie  within  their  Jurifdidion  to  try,  after  that  the 
Defendant  hath  allowed  the  Jurifdidion  of  the  Court 
by  pleading  to  the  Adion,  Trin,  23  Car*  B.  R,  For  it 
is  then  too  late  to  move  for  a  Vrobihition^he  having  then 
admitted  the  Jurifdi8iion  of  the  Court* 

A  Prohibition  granted  to  the  Court  of  the  Chamber- 
Iain  of  Chefter  ,  for  that  a  Court  of  Equity  cannot 
charge  the  Inheritance  of  a  Man's  Land  with  a  Rent, 
Rajm,  221. 

See  where  one  was  moved  for  to  the  Court  of  Chan- 
cery upon  Stat.  4  H^w.  4.  c^p.  23.  fed  Adjornat.  Id. 
227. 

The  Defendant  in  the  Court  of  Admiralty  may  have 
a  Prohibition  to  that  Court  after  he  hath  pleaded  there, 
although  he  cannot  have  it  to  an  inferiour  Court  after  he 
hath  pleaded  ',  for  an  inferiour  Court  doth  not  draw  the 
matter  in  queftion  ad  aliud  examen^  but  doth  proceed 
therein  according  to  the  Common  Law  >  but  the  Court 
of  Admiralty  doth  draw  the  matter  ad  aliud  examen^ 
that  is,  to  try  it  by  the  Civil  Law,  Trin,  23  Car,  B,  R» 
And  therefore  this  Court  will  ufe  their  Authority  at  any 
time  to  fiay  their  Proceedings  in  the  Admiralty^  although 
the  Defendant  have  by  his  incautelous  pleading  alloived 
their  JurifdiBion^  becaufe  not  only  the  Party  that  prays 
the  Prohibition  is  injured  by  their  Proceedings^  but  the 
common  Lav^  it  fdf^  which  the  J*^dges  are  bound  to 
maintain* 

It  is  not  necelTary  for  him  that  Libels  in  the  Court  of 
Admiralty,  to  iliew  in  his  Libel,  that  the  common  Law 
bath  no  Jurifdi<^ion  of  the  matter  for  which  he  Libels, 

for 


for  that  is  taken  for  granted  upon  preferring  his  Libel  i 
but  he  that  prays  a  Prohibition  to  the  Admiralty  in  this 
Court,  muft  fuggeft  fomething,  wherein  in  reipecSt  of 
the  Caufe  depending  there,  and  for  which  he  prays  the 
Prohibition,  that  Court  hath  no  Jurifdidion  of  the 
Caufe,  Hill.  2  3  Car,  B,  R.  For  the  Admiralty  cannot 
determine^  whether  the  common  Law  has  Jurifdi&ion  or 
not^  and  therefore  it  would  be  a  <vam  Allegation  ;  but 
this  Court  can  judge  of  the  Jurijdidion  of  the  Courts  of 
Common  havp^  and  can  determine  whether  other  Courts 
do  intrench  upon  their  JurifdiBions,  or  not. 

The  Plaintiff  luggefted,  That  the  Defendant  libell'd 
for  Defamation  in  the  Court  of  the  Arches,  and  that 
he  was  Inhabitant  in  the  Diocefs  of  London^  contra  for- 
mam  Statuti^  23  H  B.  caf,  p.  And  it  was  doubted  if 
a  Prohibition  would  lie  in  that  Cafe,  Raymond^  5?i, 
91. 

Adjudged,  That  a  Prohibition  lay  fo  the  Spiritual 
Court,  bccaufe  they  refufed  to  deliver  a  Copy  of  Arti- 
cles; and  they  held,  that  the  Stat,  of  2  H.  5.  cap.  ^, 
extends  where  the  Proceedings  in  the  Eccletiaftical  Court 
are  ex  Officio^  as  well  as  betwixt  Party  and  Party  i  and 
that  a  Prohibition  lies  for  pot  delivering  a  Copy  of  a  Li- 
bel in  luch  cafe. 

If  the  Court  of  Admiralty  do  hold  Plea  of  any  mat- 
ter, which  is  not  maritime,  although  the  thing  were 
done  upon  the  Sea,  yet  this  Court  will  grant  a  Prohibi- 
tion to  ftop  their  proceedings,  HilLz^Car.  B,R.  For 
the  Court  of  Admiralty  hath  only  Jurifdid  ion  in  maritime 
Cdufes  ,  vil,  fuch  as  only  concern  Sea-affairs ,  and 
not  of  all  matters  done  ap  Sea^  as  ContraSfs^  Fropcrties^ 
8cc.  the  Tryal  whereof  belongs  to  the  Common  Law  only ^ 
and  not  to  the  Admiralty, 

This  Court  will  grant  a  Prohibition  to  the  Admiralty, 
if  there  be  a  caufe  for  it,  although  that  a  Confultation 
have  been  granted  in  the  Cotm  oi  Common  Pleas  in  the 

fame 
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fame  Caufe,  Hill,  2  3  Car.  B,  K.  For  this  Ccurt  is  mi 
bound  by  the  Ruhs  of  the  Common  Pleas  ,  if  they  differ 
from  them  in  opinion. 

This  Court  ought  not  to  deny  the  Party  a  Prohibition 
that  doth  pray  it,  if  there  appear  caufe  for  a  Prohibiti- 
on, for  it  is  not  a  thing  Arbitrary,  or  ex  gratia  Curi^ 
to  grant  it,  or  not  to  grant  it,  HtlL  23  *^ar,  B.  R.  For 
to  deny  it  were  to  dany  Jufiice  to  the  Party  ,  in  denying 
him  the  benefit  cf  the  Common  Law ^  which  is  every  free- 
horn  EngUjh-m^ns  Birthright  ,  which  he  may  challenge: 
as  his  Right  and  Inheritance,  .    . 

When  Damages  and  Colb  in  a  Prohibition,  ^  Lev* 
352.       Concerning  Dilapidations,   ZJ.  41 2. 

A  Prohibition  may  be  granted  to  the  Spiritual  Court 
after  a  Sentence  given  in  the  Caufe  in  that  Court,  for , 
which  the  Prohibition  is  prayed,  if  there  be  caufe,  but 
the  Court  will  not  do  it,  until  they  have  heard  Counfel- 
fpeak  on  both  fides  to  inform  their  Confciences,  altho' 
before  a  Sentence  they  ufe  to  grant  it  upon  a  bare  Sug- 
gertion  of  the  Party,  if  the  matter  fuggefted  will  bear 
it,  'Tuefdaj^  i  July  1^50.  B.  S,    and   Pafch.    1652. 
B*  S,  For  a  Sentence  in  an  Ecclefafiical  Court  is  in  the 
nature  of  a  Judgment  given  at  the  Common  Law^  and 
f  re  fumed  to  be  given  upon  mature  deliberation^  andthere^i 
fore  this  Court  will  not,  but   by  good  Advice^  make  a 
Sentence  there  given  void ^  or  hinder  the   execution  &f  it : 
So  great  refpeB  doth  this  Court  bear  to  the  judicial  Pro- 
ceedings of  other  Courts. 

A  Prohibition  denied  to  the  Spiritual  Court  on  fug- 
geftion  that  the  Executor  was  fued  there  for  double  Da- 
mages ,  for  not  fetting  out  of    Tythes ,    Raymond^ 

95- 

Simile  upon  a  Suit  there  for  a  Legacy,  Id.  123. 

A  Prohibition  granted  to  the  Court  of  the  Marches 
of  fFales  at  Ludlotp^  on  fuing  there  for  a  Legacy  con- 
trary to  their  Inftrudiuns^  Id.  ipi* 

Sec 


See  Prohibition  denyed  upon  (candalous  Words, 
2  Lut.  1037,  d^^.  1039,  1043,  io53»     2Lcv,i\$f^ 

Concerning  Tythes,  &c.  2  L«r.  1043,  ^<^*  Jt<^57> 
e^c.    1062,   ^/:,    1 07 1. 

Concerning  Words  (poken,  J  Lex;.  17,  18,  119, 

'37.  350. 

For  a  Marriage^  Id.  1059* 

To  diffolve  a  Marriage,  7^^.  1075. 

For  4  Mortuary,  Id.  1066.  a^c. 

Prohibition  direded  to  them,  or  the  Court  at  E- 
ledion,  \Kek^^6,  VI,  11.  See  more  ia  Keekles 
Tabks*  .  .  > 

A  Prohibition  doth  not  lie  to  the  Court  of  Ad- 
miralty in  Cafes  of  Felony  which  are  to  be  tryed 
there  v  yet  if  there  be  caufe,  this  Court  will  granc 
a  Certiorari  to  remove  the  Caule  hither.  By  Roll 
Chief  Juttice,  in  Dethick^s  Cafes,  2p  O^,  1^50. 
B»  S.  Qu.  lamen^  ^nia  curia  ad'vtfare  'uult» 

Trin,  I  ^5p.  By  the  Court  i  If  an  ABion  be  brought 
in  an  Inferiour  Comt^  and  the  Defendant  tenders  d  Flea 
there^  and  [wear  it^  that  the  Caufe  of  ABion  is  not 
ivithin  the  Jurifdidion  of  the  Court  i  if  they  refufe  thts 
Tlea^  this  Court  will  grant  the  Defendant  a  Prohibition 
to  ft  ay  their  Proceedings  in  the  Caufe,     Vide  ante. 

Upon  a  Modus  decimandi  fuggefted,  this  Court 
will  grant  a  Prohibition^  but  where  the  Suit  in  the 
Spiritual  Court  is  payment ,  or  non-payment  of  a 
Modns^  this  Court  will  not  grant  a  Prohibition,  be- 
caufe  that  is  a  matter  tryable  there,  which  the  o- 
ther  is  not.     Vide  1  Lut. 

But  note^  If  in  a  Prohibition  upon  a  Modus^  clie 
Party  who  hath  it  granted,  doth  aoe  within  fix  Ka^ 
lendar  Months,  bring  two  or  more  ancient  Wic- 
nefles  before  a  Judge  of  the  Court  where  the  Pro* 
hibitionwas  granted  to  prove  his  ftggeltion  upon 

LI  ^      -      Oath^ 
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Oath,  a  Confulration  lliall  be  granted  to  authorize  the 
Spiritual  Court  to  proceed  Bre'ui  de  Vrobihitione  non  oh' 
ft  ante.  See  the  Statu  re  rfW^or^EJ.,5, 

V%J  Here  the  Landlord  defires  to  be  made  a  party 
w  to  defend  the  Title  of  the  Land  in  queftion, 
together  wixh  the  Tenant  in  poflTeffiony  in  an  Eje^time 
firm£  the  Court  will  grant  it,  fo  that  he  will  entet  into 
the  Rule  ^o  confefs  Leafe,- Entry  and  OuKlar,  P^/cK 
23  Car 4  B,  R,  In  Prince  and  Warner'/  Cafe  ,  z  Mail. 
2648.  Note,  At  the  Tryal  he  mnft  confefs  Leafe"^^  En- 
try f  andOuji^er,  andinftft  only  uf  on  the  Titled'  and  if  be 
doth  not  do  it -i  then  Judgment  is  to  be  entredagainfi  the 
Lefforsown  Eje^or  hy  default* 

N<??^,  If  the  Defendant  doth  not  at  Nip fF^iu scon- 
fcfs  Leafe,  Entry  and  Oufter,  then  the  Plaintiff  muil 
be  iSJon-fiiit,  but  there  muft  not  be  any  Cofts  tax't  a- 
gainfr  him^  but  the  Rule  for  confelIit%  of  Leafr,  En* 
try  and  Ouller  muft  be  carried  to  the  Secuiidary  who 
taxes  Coils  upon  it,  which  Coils  iriuft  be  demanded  of 
the  Defendant  by  (bme  perfon  having  an  authority  from 
the  Plaintiff 's  Lefibr  for  fo  doing  V  and  if  the  iame  are 
not  paid^ '  the '  Court  wiH  ujpon  Affidavit  and  Motion 
grant  an  Attachment  againft  the  Defandant. 

T^ote^  Formerly  after  a  Nbn-fuit  at  the  AffizeSj  tor 
want  of  confeQing  Leafc,  Entry  and  OuHcr,  the  Plain- 
tiff's Attorney  immediately  made  out  a  WrJtof  Po{- 
feffion,  but  the  pradice  is  fince  altered,  fo  that  now  it 
cannot  be  done  until  after  the  ?oftea  comes  in  at  the  day 
in  Bank.  . 
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PWCC&afe.  Vide  DE&lfc  and  Dtfceilt. 

N  Alien  cannot  purchafe  Lands  in  England ,  be- 
czixCt  by  this  means  the  Realm  would  be  impo- 
verifhed  by  tranfporting  the  Treafure  from  hence  into 
foreign  Countries,  and  by  putting  thereby  part  of  the 
Lands  of  this  Reahnj  that  is  to  fay,  the  Lands,  pur- 
chafed  by  the  Alien  ^  under  the  power  of  a  foreign 
Prince,  Pafch,  23  Car.  B,  R,  For  not  only  the  Suhje^ls 
l^erfon,  but  his  Efiate  alfo  is  in  a  fort  under  the  Power  of 
his  Prince*  "     '     '  ;^ 

The  difference  between  a  Difctrifatitl  a  Purchare  is 
this,  ^iz.  Where  an  Eftate  comes  to  a  Man  from  his 
Anceftors  without  Writing,  that  is  a  Difcent,  but  where 
a  Man  takes  any  thing  from  an  Anceftor,  or  arty  perfon 
by  Deed,  Will  or  Gift,  &c*  that  is  a  Purchaje* 

Piefccipttort,    Vide  Cuffom. 

A  Prefer iption  muft  be  always  alledged  in  the  per- 
fori*,  and  muft  have  by  common  intendment  a 
lawful  Commencement ,  but  a  Cuftom  muft  be  always 
alledged  in  the  Land,  and  muft  alfo  be  a  reafonablc  Cu- 
ftom,  6  R:  60^61. 

As  to  Prefcription  for  Toll,  vide  Raymond*  2525253, 
3 17.  2  Saund,  117. 

Upon  a  Modus  Decim.  dec  I  Sanndfi^l,  ^  Lev* 

389. 

By  a  Corporation  ,  l  Saund.  544^  &c.  coacerning 
Toll,  Vtde  2  Lm*    1348,  1515,   1522,  ace     2  Lev, 

27,  P^>  97* 

One  cannot  prefcribe  to  have  two  feve  always  by  one 

joynt  prefcription,  but  he  muft  make  feveral  Prefcripti- 

Lr  2  ons 
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ons  for  them,  Trifj,  13  Car,  B.  R.  Q^For  they  night 
both  begin  by  Grant  at  one  and  the  fame  time, 

A  Copy- holder  cannot  prefcribe  againft  his  own  Lord 
ownino,  nor  againll  any  other,  but  only  in  the  Name  of 
his  Lord,  ^/V7^  2  Saund,  325,  326.  Prefcriftion,  & 
fola  faftura^  I  J,  ^26.   i  Lev,  253.  2  Lev*  2 . 

Two  Tenants  in  Common  cannot  prefcribe  for  one 
Warren,  Trin,  23  Car,  B,  R.  That  is  jeveraUy  ,  for 
they  cannot  both  have  it  fiverallj^  but  in  Commoit,  See 
more  of  Commonv  g^c.  i  Saund.  344,  54<5o  2  Saund, 
ii6\   See  silCo  Keebles  tables. 

A  Copyholder  for  Life  cannot  prefcribe  agaihft  hi> 
Lord,  byrcafon  of  his  Copy- hold,  but  a  Copy-holder 
in  Fee,  may,  ^fuppofe,  ailed ge  a  Curtom  againft  his 
Lord,  for  he  holds  his  Copy-hold  in  the  nature  of  an 
Inheritance,  Mich.  6  Nov,  B.  S«  16^6.  EuianEfiate 
for  Life  may  Befojhortf  that  a  Prefer  ipiion  cannot  lie  for 
him. 

See  where  Free  holders  and  Copy-holders  may  pre- 
fcribe, &c,  for  the  fole  F^afturagc  of  the  Land  of  the 
Mannor^  i^^»w<^.  351,.  352,  &c^ 

Alfo  where  the  Lord  and  Owner  of  the  Land  may 
be  wholly  excluded  at  all  times,  JJ.jW. 

That  a  Man  may  claim  a  Fold  courfe,  and  exclude 
the  Owner  of  the  Soil  by  prefcription,  J<5^«  3 5  5. 

Prefcription  in  one  Office  to  be  exercifed  by  4  pcr- 
fons,  to  be  named  by  the  Queen  from  time  to  time, 
good,  I  Lut,  381. 

Sec  I  Lev,  71,  17<5,  231.     Vide  Pofiea,  froof 


C62 accomplf CbO  atcojnp*        ji? 
Panflj. 

AParifh  may  comprife  many  Vills  v/ithin  it,  Hill, 
25  Car,  B  R,  Pafcb,  24  Car.  I'a  generally  a 
Parijhjhall  not  he  accounted  to  heve  any  more  than  one 
Villin  ir,  except  the  cofitrarji  he  fieweJy  Hill.  23  Car* 
B.  R.  Becauje  mofl  Varices  have  hut  one  Vill  within 
them. 

It  (hall  nof  be  intended  that  there  is  more  than  one 
PariQi  in  a  City,  except  the  contrary  be  made  to  appear^ 
Trin.  23  Car.  B*  R,  For  feme  Cities  have  hut  one  farijh. 
Vide  ante  Intendment, 

If  the  Father  of  poor  Children  leaves  the  Parilhjand 
his  Children  in  the  Pari(h>ifthe  Children  have  a  Grand- 
father in  the  Farijlj^  that  is  able  to  keep  them,  the  P^* 
rijl)  is  not  bound  to  maintain  them  •>  but  the  Grandfa- 
ther, Mich,  2^  Car.  B,  R,  Set  the  Statute, 

If  a  High-way  lie  within  a  Farijhy  the  Farijb  with- 
in which  it  lieth  is  bound  to  repair  it  of  common  right, 
if  it  do  not  appear  that  fome  other  perfons  are  bound 
by  Law  to  repair  it,  Mich.  1650,  B.  S.  2^  Oct.  For 
it  fh all  he  intended  that  the  Varifhioners  ^  where  tt  Hes^ 
have  the  greatefi  henefit  of  it.,  and  do  make  the  tnofi  uj$ 
of  it  ^  and  it  is  mofi  convenient  and  equal  for  the  Farijhi" 
oners  in  every  Fari{h^  to  refair  the  Ways  within  it\  if 
they  he  able  to  do  it* 

Where  there  are  feveral  Vills  in  a  Parifh  ,  they  l)ave 
ufually  Peace  Officers  and  Overfeers  of  the  Poor  for  e- 
very  particular  Vill,  and  it  often  happens  that  every 
Vill^  and  not  the  whole  Parifh,  maintains  the  particular 
Poor  of  fuch  VilL 


L ' }  "^itfin- 


5  i  8       c&e  Piactlcal  Eegtacr ;  Oi 


IF  the  King  do  prefent  to  a  Church  by  Lapfe,  where 
he  ought  to  pxekr.t  pleno  jure,  and  as  Patron  of  the 
Church,  fuch  a  Prefentation  is  not  good.  Hill,  23  Car, 
B»  R*  For  the  King  is  deceived  in  bis  Grant  5  by  miftakr 
ing  af  his  Tttle^  which  may  he  prejudicial  to  hinty  bis 
prefenting  by  Lapfe  entitling  but  to  that  only  Vrefentation 
which  is  lapfi  to  him,  '  • 

The  Queen  may  m  the  Opinion  of  fome  prefent  to  a 
Church  by  his  Letter  fent  to  the  Ordinary  to  inflitute 
and  indud  fuch  an  one  his  Clerk  to  the  Living  5  Mich 
164^.  B,  S*  The  niafi  fecure  way  is  to  have  a  Trefenta- 
tion  under -the  Great  Seal^  bee aufe  the  Queen  cannot  reqW- 
Urly  tak^  or  grant  any  thing  but  by  matter  of  R^ 
cord*'  •■■  '    '       ■  ■-'.-. 

See  the  Tables  to  Keeble's  Reports.  See  Farfin's  Uv^ 
and  the  Compleat  Icumbent^    &c, 

py'nqpai  and  gcceffojp. 

ONe  that  is  prefent  and  aiding  to  the  ftabbing  of  a- 
nother,  is  not  a  Principal,  but  only  an  AccelTo- 
ty  totheikbbing,  within  the  Ad  of  i  Jac,  that  made 
ftabbing  to  be  Murder,  Hill.  23  Car.  B,  R.  For  the  AB 

fljall  not  be  largely  interpreted,  becmfi  Jo  penal.     See 

th,c  Statute^  '  ,  ■ 


iL^ioof. 


Cfie  acccmplinyo  9tto?np.  S19 

oof.     Vide  Ci}i9snCC  and  lum 


A  Lthough  a  Record  of  a  thing  be  loft ,  yet  if  the 
-^^  maiter  may  be  proved  by  circumilances  to  a  Jury, 
Itisfufficient  proof,  Fafch,  24  Car,  B.  R»  For  the  right 
doih.not  vphclly  defend  upon  the  Record-,  a  Record hein^ 
to  make  the  right  more  clearly  appear^  and  to  preferve 
the  memory  of  it  to  pojferitj. 

If  an  ancient  Deed  which  is  enrolled,  is  to  be  giveii 
in  Evidence  at  a  Tryal,  if  there  be  no  material  thing  ob- 
jed:ed  again fl:  it,  it  ftiall  be  admitted  for  good  Evidence? 
but  if  the  IfTue  be  upot)  facfum^  or  nonefi  faBum,  there 
it  muft  be  proved  per  Tefies^  Mich.  1 649.  B.  S.  For 
hefore  a  Deed  can  he  enrolled^  the  Tarty  to  the  Deed  doth 
acknowledge  it  before  a  Mafter  of  the  Chancery^  that 
the  Deed  to  he  enrolled  is  hisDeed^  and  prays  that  it  may 
he  enrolled  y  and  if  the  Deed  he  t&^  be  acknowledged 
there ^  or  before  a  Jud^e  of  that  Court  "Habere  it  is  enroll* 
ed  (which  is  a  fufficient  Authority  to  enroll  it,)  the  Enr 
dorfement  of  the  EhreUment  upon  the  Deed  is  to  he  cre- 
dited, becaufe  it  is  made  by  a  known  Officer  intrujiedfor 
that  purpofe. 

Where  there  are  ten  Grantors  in  a  Deed,  if  any  one 
of  them  acknowledges  it  before  a  Mailer  in  Chancery, 
or  a  Judge,  it  is  a  fufficient  Authority  for  the  Officer 
to  enroll  the  fam.e. 

A  ProvKo  in  a  Deed,  which  Provifo  goes  in  deftru- 
<^ion  of  the  Eftate  pafledby  the  Deed,  mud  be  pundu- 
ally  proved,  Mich.  i6^p»  B.  5.  Forthe  Lars?  doth  not 
fa'uour  things  which  found  in  dejlruBion  of  Efiates^  but 
fuch  things  as  tend  to  the  affirmance  and  prefervation  of 
thm.  Ante  Provifo. 

L  4-  #" 


590       Cfjep^atttcal  Ecgiflec  h  Or,  ^ 

If  a  place  be  named  with  an  alias^  it  is  not  necelTa- 
ty  upoii  a  Tryal  to  prove  both  the  Names,  by  Roll 
Chief  Juitice ,  Micb.  1650.  B.S,  Qj,  Tamen,  For 
Crawley  when  he  was  Jufiice^  was  of  another  Opiniort^ 
for  he  held  both  hut  one  Name, 

A  thing  which  is  proved  to  have  been^  and  continued 
for  fo  long  time  as  aiiy  one  living  can  remtmber,  (ball 
be  prefunried  to  have  been  beyond  the  Memory  of  Man, 
and  will  be  accounted  a  good  Prefcription,  Fafc.  1^50. 
J5»  S»  1 1  Maiiy  becaufe  the  contrary  cannot  he  froved^ 
•  '  See  Tryals  fer  Pais^  lafi.  fub.  * 


Plaint  is  the  caufe  for  which  the  Plaintiff  doth 
complain  to  the  Queen  againft  the  Defendant,  and 
for  which  he  doth  obtain  his  Writ,  zi  C^r,  For  as  the 
Queen  denjs  her  Writ  to  none^  if  there  he  caufe  tQ  grant 
it^  fo  Jhe  grants  not  her  Writ  to  any  without  there  he 
caufe  alUd^edforit  ;  for  as  the  Queen  is  hound  to  helf 
them  to  right  that  ft^ffer  'wrongs  fo  Jhe  is  bound  (as  much 
as  in  her  lies  J  to  defend  bet  Feo fie  from  caufelefs  vexa* 
ticn» 

A  Plaint  in  an  inferiour  Court,  is  in  the  nature  of  an 
Original  Writ,  Fafc^  i  ^52.  S.  5.  For  therein  is  brief- 
ly jet  forth  the  Flaintiff's  caufe  of  ABion^ 

The  firft  Piocefs  in  an  inferiour  Courtis  a  Plaint,  up- 
orv-whtch  Plaint  there  iifues  a  Fone^  and  until  the  return 
of  a  Nichil  upon  the  Fone  a  Capias  will  not  lie  againlf 
the  Body  of  the  Defendant. 

Where  a  Plaint  is  levied  in  an  inferiour  Couft,  the 
Defendant  miitt  be  dilhained  but  by  a  Pewter  Di(h  or 
Kettle,  &c.  or  fbme  other  little  thing  of  fmall  value 
(not  exceeding  lo  j,)  at  firft ,  and  if  he  doth  not  ap- 
pear, then  a  farther  difirefs  to  a  greater  value ,  and  fo 

01) 


on  till  he  appears  ■■>  but  the  Plaintifif  mud  not  upon  the 
iirftdiltrelG,  iwcepaway  all  the  Defendant's  Goods,  if 
he  doth,  this  Court  will  grant  an  Attachment  againft 
Jiim,  and  alfo  agaiiil\  the  Officers  who  made  the  dji« 
ftrefsi 

IF  the  Father  of  Children  do  leave  the  Pariflj  where 
h^  dwelleth,  and  there  is  a  Grandfather  of  the 
Children  to  be  found,  this  Grandfather ,  if  he  be  able, 
is  chargeable  with  the  keeping  of  the  Children,  and  not 
the  Parish,  Mich.  24  Car.  B.  R.  For  the  Tye  of  Na- 
ture i^  a  nearer  T^ye  than  the  Law  can  or  dothenjojn.Yld. 
the  Statutes,  gnd  Title  Parijh. 

See  the  Books  relating  to  Juftices  pf  Peace.  Sec 
Keebles  Tables. 

P^cfcntraent* 

APrefentment  taken  before  Connnaiffioners  of  Sew^ 
trs  was  quaOied,  becaufe  ,  I.  it  did  not  appear  in 
the  prefentinent  by  what  authority  the  Cooinniffioners 
did  in  that  took  the  prefentment.  and  fo  it  might  be 
coram  mnjudke.  And  2.  becaufe  it  did  not  appear 
that  any  of  the  Connnniffionas  b^tore  whoni  the  Pre* 
frntnnent  was  tak^n  were  of  the  Quorum^  Hill.  l6^g, 
B.  S.  As  is  directed  hj  th  Statute  that  gives  them  their 
Authortty, 

Concerning  Prefentments  at  a  Court-Leet ,  &c.  fee 
2  Saund,  l^o^  2pi.  and  vide  Statute  31  Eliz,ab» 
cap,  7« 

The 


SI 0       'iH^fje pitsotica!  BtQiUzt ,  Or, 

The  difference  between  a  Prefcntment  and  an  Indi6k- 
ment  is  this  5  An  Indidment  is  drawn  up  at  large  in 
Latin,  and  brought  engroit  to  the  Grand-Jury  to  tind  j 
A  Prefentment  is  a  (hort  Note  drawn  up  in  EngliQi  by 
,the  Jury  for  Inilrudions  to  draw  the  Indidmenr  by.  ^ 

Sec  Keehles  Tables. 
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patliament. 

He  Parliament  is  riot  accounted  to  begin  uiitil  tne 

iirii  day  of  the  fitting  thereof,  arid  thence  it  is 

called  the  rirrt  SeiTionof  Parliament,  although  Writs  are 
returned,  and  nnany  Adjournments  may  be  before,  P^/^. 
1650.  5.  S»  21  Math  The  HWits  mentioned  are  meant 
the  fVrits  direBed  to  the  Sherijfs  of  the  federal  Counties, 
and  to  the  Cities  and  Boroughs  to  elcB  Members  for  them 
to  fer've  in  Parliament. 

Vide  ante  Priviledge^  And  fee  Keehles  Tables. 

Every  Seilions  is  a  new  Farliament ,  Raymond, 
120. 

Courts  ex  Officio  ought  to  take  notice  of  the  begin- 
ning,  prorogation,  and  end  of  every  Parliament,  i  JLev, 

Where  a  Writ  of  Error  lies  only  in  Parliament,  i 
Saund,  .54S. 

Concerning  delivering  Petitions  to  Corhmittees  df 
Parliarnei)t,  6cc.  Id,  152,155. 

One  taken  by  Order  of  Parliatnent  after  their  Proro- 
gition  [ball  b :  difcharged,  Raym*  120.    ,  • 

'  ;  Th^t  all,  their  Orders  determine  by  Prorogation,  1 

Judgment  given  in  Parliair^entj  may  be  executed  by 
the  Lord  Chancellor,  Id. 

vThat  the  Diffolution  of  a  Parliament  doth  not  alter 
the  State  of  the  Impeachments  brought  up  by  the  Com- 
mons in  a  preceding  Parliament,   Id.  384,  411 


€lje  Qcconipiifij'tJ  attcjnp^  51 1 

An  A6i  to  cohfinue  for  3  Years,  and  from  thence  to 
the  next  Seffions  of  Parliament  5  ^the  next  Scllions  15 
to  begin  aft^r. the  end  of  thp  three  Years,    i   Liv* 

IF  there  be  a  fpecial  Caufe  to  alter  the  ancient 
Prefidenc  of  a  Writ ,  by  reafbn  of  any  new 
Statute  or  change  in  Govenment,  the  Curfirors 
are  not  to  keep  the  old  Form,  but  are  bound  to 
alter  it  as  the  Cafe  requires,  and  if  they  (hall  re- 
fufe  to  do  it,  this  Court  will  compel  them  to  it, 
Tr'tn*  \6<^o,  B,  S>  elfe  it  would  he  "very  mifihk'vous  ta 
the  Feoplcy  who  hy  that  mains  may  ha've  thetr  Writs 
abated^  and  he  j)ut  to  the  trouble  and  charge  of  furcha" 
fing  of  new  Writs,  hy  reafcn  cf  their  Wjlfulnejs  or  Igf 
f^rance*     See  Keehles  Tables. 

Plifonci:  andpjiton. 

Prifbner  for  Debt  may  be  removed  ironj 
the  Fleet  to  the  Queen's  Bench.,  and  frorri 
thence  to  the  Marftialfea  again^  but  there  rouft 
be  fomething  to  charge  him  with  either  in  the 
Body  of  the  Habeas  Corpus  ox  KQtmn^' or  elfe  ready 
in  Court  upon  his  bringing  up,     P/tT  275, 

One  that  h  imprifoned  upon  a  Cafias  Utlagatun^ 
ought  to  be  imprifoned  as  fhicSly  as  he  that  is  in 
prilbn  upon  an  Execution  '■>  (  But  this  is  now  alter- 
ed by  a  Stat,  made  4  and  5  Will,  and  Mar.  See  in 
Title  Owtlawry  ztXsiVgQ^)  Tr/».  16 50,  B.  S.  5  7«/i/> 
For  he  that  refufeth  to  anfwer  the  Lav^^  (offends  in  as 
high  {if  not  in  a  higher  nature)  than  he  that  is  condemned 
hy  the  Law^  and  ts  to  he  fumjhed  as  highly^  hecaufe  the 
iublick^is  much  concerned  herein. 

A 


52-4         €lje  pjactlcal  Ecgilfcir.^  Or, 

A  Prifoner  for  the  Queen  fhall  not  be  charged 
in  Actions  of  the  Parties  without  leave  of  the 
Court.  1  L2V.  125*  146. 

If  a  Prifoner  be  committed  to  the  Marlhal 
by  this  Court ,  and  the  Plaintiff  doth  not  de- 
clare againft  him  in  two  Terms  inclufive  from 
the  time  of  his  Commitment,  the  Prifoner  (hall 
be  difcharged  at  the  end  of  the  fecond  Term  up- 
on common  Bail. 

It  IS  the  courfe  of  the  Coiut ,  when  a  Prifoner 
is  delivered  over  by  this  Court  unto  the  Marflial  of 
the  Court,  to  endorfe  the  day  of  this  delivery  up- 
on the  back  of  the  Writ,  that  it  may  be  known 
when  he  was  iirft  committed  to  the  Marfhals  cu- 
cui^ody,  Mich,  1650.  'J?.  R,  10.  Nov* 

This  Court  may  fend  for  a  Prifoner  out  of 
the  Prifon  of  the  Marfhallea  by  Rule  of  Court, 
vithouc  a  Habeas  Corpus^  becaufe  that  Prifon  doth 
belong  to  this  Court,  and  they  have  the  command 
of  the  Piifonejs  there  in  order  to  the  execution 
of  Juilice,  and  the  Proceedings  in  that  Court ;  but 
srhey  cannot  lend  for  a  Prifoner  out  of  any  other 
Prifon,  but  by  a  Writ  of  Habeas  Corpus,  By  Roll, 
Chief  Juiiice,  Mich,  16^0.  B  S,  Recaufi  t be  ordi- 
nary Vowerofthis  Court  extends  not  unto  other  frifom 
and  Prifoner s. 

Every  .  Attorny  of  this  Court  who  (hall  dif- 
charge  any  Prifoner  charged  with  any  Action 
here  in  Court  depending  out  of  Prifon,  for  the 
want  of  Proceedings  within  two  Terms,  (halj 
give  noilce  to  the  Plaintiff  in  the  faid  A^ion,  or 
to  his  Attorny  to  appear  before  one  of  the  Judges 
of  this  Court  to  (hew  Caufe  why  fuch  Prifoner 
ought  not  to  be  difcharged  for  want  of  profocu- 
ting  before  he  (hall  procure  any  Warrant  under 
the  Hand  of  any  Judge  ok' this  Court  for  the  di(^ 

charging 


GhArging  offvch  Prlfoner  out  of  Ptifori ;  and  if  the 
Plaintiff  in  the  (ciid  Acflion,  or  his  Acrorny  (  upon 
notice  to  them  or  either  of  them  given  )  ilidll  not 
appear  to  (hew  c^ufa  to  the  concr.iry,  then  upon 
0:uh  to  be  madf2  of  iuch  notice  (iich  Pri(bner 
againft  whom  no  proceeding  hath  been  wichin 
two  Terms  then  next  preceeding  ,  fhall  be  ^^If 
charged  out  of  Prifon,  Fer  Cur,  VafcL  16  CafA. 
Regis.    See  before  Attorny  Declaration  d^c. 

Since  the  making  of  the  late  A<ft  for  declaring 
againft  Prlfoners  in  Cufiody,  the  Judges  of  the 
Court  of  Queens  Bench  have  made  the  R.u!e, 
fee  forth  in  the  firft  Part  of  InftmBDr  Cleric  alls,  l^^ 
pub.  fage  ip4,  i^j,  &c.  See  that  alfd  for  "the 
Common  Pleas,   pa.ge  374,  375.     &c* 

poffeffiom 

IF  one  do  make  an  Entry  into  the  Lands  of  ano- 
.  ther,  and  that  other  doth  notwithftanding  the 
Entry  keep  the  poffeffidn  of  the  Lands  entred  in- 
to with  his  Servants  and  Cattel,  the  Entry  is  no 
Entry  in  Law ,  becaufe  the  party  in  pofTeiiion 
was  not  oufted  by  fuch  Entry  ^  but  if  the  Servants 
and  Cattel  be  put  out  to  gain  the  polTeffion,  he 
that  is  thus  put  out  of  pofTeffion,  if  he  will  prove 
a  poffefEon  in  himfelf  after  this,  he  muft  prove 
an  ad:ual  re-entry  afterwards,  Tafch,  1650.  B.  S. 
25  ^fr»  To  regain  the  fo^ejjion, 

Againft  what  perfons  Priority  of  pofTeffion 
gives  a  good  Title  to  Lands,  2  Saund.  112* 
^  The  proving  of  ones  Cattel  to  be  upon  the 
Land  in  queftion,  is  not  a  fufficient  proof,  that 
he  whole  Cattel  they  were,  was  in  poffedion  of 
the  Land  at  that  time  when  the  Catrel  were  there, 
fafck   1^50.  B^S*  For  the  Catrel  mi^ht  h  upon  thi 

Lanr 


Laud  Dim3.gQ  Feaurjt,  ami  t  foe  Land  at  the  time  % 
in  the  foffejjlon  of  another, 

PecemptDjp,    Vide   5!^^i^snient* 

BY  the  Rules  of  tlie  Court  a  Peremptory  day 
to  (hewcauie  why  the  Judgment  ihould  riot 
be  affirmsdj  is  not  to  be  given  to  the  Defendant 
upon  a  Wnc  of  Error  brought  to  reverfe  a  Judg- 
my.ntgirea  agaiqft  him,  upon  a  mnfum  informatufy 
or  Judgmenc  by  default  at  the  firft  reading  of  the 
Ee'icbrd  ',h\xt  the  Court  will  appoint  a  day  to  Keat 
Council  5  for  iiich  a  Judgment  is  not  ib  muCh  fl* 
vourad  as  a  Jadgmenc  upon  a  Verdict,  Mich,  2vCai^^ 
B.  R.  '     ■  --^- ol.:? 

If  the  Defendant  do  tender  an  Iflue  in  Abate- 
ment of  the  Writ;  and  the  Plaintiff  doth  demur 
upon  the  lifue,  ancl  upon  arguing  of  the  Demur- 
rer,.  the  Iflue  is  over-ruled  that  is,  it  is  adjudged 
bythe  Court  CQ  be  no  good  llj^e  h  the  Court  will 
give  the  Defendaat  a  day  ovdr'  to 'anfwer  perem- 
ptorily, that  is,  to  plead  a  Plea  to  the  merits  of 
theCiufe,  the  former  Plea  which  was  over-f-uled 
being  only  in  abatement  of  the  Writ^  and  no- 
thing at  all  to  the  merits  of  the  Caufe,  for  that 
never  cafne  in  difpute,  Trin,  i^Car^  B,  R.  Bm 
othertuife  it  is  where  fuch  an  IJJuz  and  Demurrer  is  in 
bar  of  the  Aclion^  for  there  the  merits  of  the  Catfje  is 
put  upo?i  iti 

If  a  Peremptory  day  be  put  offby  the  Court* 
the  party  that  will  take  adirantagailby  the"  putting 
of  it  off,  ought  to  enter  the  Ru§  of  Court  that 
was  made  for  the  putting  of  it  off;  Trin  1 65 1 .  B,  S, 
A  Peremptory  day  is  when  a  huftnefi  is  by  a  Rule  of 
Court  to  he  fpoken  unto  at  a  frecife  da}^  and  if  it  can* 
not  he  fpoken  unto  tben-i  by  reafon  of   other '  Bujlnefs 

of 
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of  the  Court  j  the  Court  in  [uch  Cafes  doth  ufe  at  the 
prayer  of  the  Tarty ^  who  is  concerned^  to  d'tf-^ence  with 
the  not  freaking  to  it  at  that  time^  and  doth  gi^e  the 
party  fart  her  time  to  f^eak  in  it^  without  prejudice  to 
him^  and  this  is  called  the  putting  off  of  a  Peremptory  ,  • 
and  this  is  ufed  to  be  nto'ved  by  Counfel  at  the  rtfing  of 
the  Court -i  and  is  granted  of  eourfe. 

Piociauiatiom 

T  the  latter  end  of  the  Aflizes,  there  ufeth  to 
be' ^Proclamation  made,  that  no  more  Re-^ 

cords'of  JV///  prms-  be  put  in  to  be  tryed  at  that 
Affixes  after  fuch  ProcUxnation   made,  and  that 
they  Ihall  not  be  received  after ;  and  all  perfons 
that  are  to  attend  their  Tryals,  if  the  Records  of 
JSIifi  prms  to  be  tryed  be  not  then  putiin.  tnay  de- 
part, and  are  bound  to  give  no  iongei'  attendance 
at  that  AfiTizes,  Vafch,   l6%2,  B>  S,  This  is  done  when 
the  Court  perceives  that  there  are  as  many  Records  put-, 
in  ^s  can  conveniently   be  tryed  at  thatAjfix^es^  that\ 
theFeopk  concerned  might  not  attend  upon  their  Caufes 
in^ain, 

PiPtcct ion,  Vide  piiftiienge. 

TH  E  protection  of  this  Court  is  allowed  for^ 
any  perlbn  who  attends  his  own  Bufinels  in 
this  Court,  or  attends  by  vertue  oi any,, Su^pmd\ 
from  this  Courts  :  ^u 

The  protetS^i^n  of  the  Court  of  the  Queenk 
Bench  was  granted  co  proted:  a  Wicnefi  that  wa» 
to  give  Evidence  againft  a  Prifoner  for  the  late 
Protedor,  upon  an  Endidment  of  High  Treaion, 
Note,  \ 
Itx  the  Cafe  of  one  verf.  Bright,  Tnti* 

1.6  j8. 
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1 6 58*  It  was  [aid  hy  Glyn  Chief  Juftke^  That  ifotts 
he  outlawed^  this  Com-t  v^Hl  nop  proteB  hiffjf  frgw  he' 
ing  taken  upon  the  OutlaTV^y-i  in  commivg  md  going 
from  the  Courts  if  it  he  upon  Bufinefs  wtich  concerns. 
not  that  Outlawry  •>  for  tt  is  no  reafon  that  he  that 
ftands  out  in  contempt  of  the  Law  jhould  haw'  any  Pro- 
t  eft  ion  hy  it. 


THIS  Court  Jiath  iiuthority  to  qaaOi  Orders 
of  Seffions,    Prefentments,    Endi6tments, 
^e.  made  in  interior  Courts,  or  before  Ju- 
ftlces  of  the   Peace ,  or  other  CommiffionerSa  if 
there  be  caaie,  that   iV,  if  they  be  defedive  in 
matter  or  form,  Mich^  22  Car,  B,  R,  To  quaffj  comes 
of  the  French  WordQn^^QV^  or  rather  Q^^^r^  which 
fignifies  to  hreak  in  pieces^  to  cancel^  deftroy^  make  ftuU 
or  'void  :  hUt  this  ^uajhing  is  but  hyfauour  of  the  Court  > 
for  the  Court  is  not  tie,d  ex  Officio  to  da  it^  hut  may 
leave  the  party  to  plead  unto  them^  and  to  take  ad" 
'vantage  of  the  infuficicncy  of  them  hy  pleading  to  themy 
as  in  many  cafes  they  ufe  to  do^  although  they  k^ow 
fthe  EndtBments  to  he  insufficient,  vi7.  tvhere  the  En- 
di^tnent  is  for  jome    offence   much  prejudicial  t\>  the 
Common-wealth. 

In  the  Cafe  of  ^t//i  and  IVelli,  Hill.  1658.  />  was 
faidhy  Glyn  Chief  Juflice^  7 hat. a  Sheriff  that  makes 
an  ill  Return  cajtnot  mo^e  to  ^^uajlj  it^  thnugb  it  tpas  made 
upon  a  mijlake^  hut  mull  make  a  hetter^  or  elfe  he  is  to 
he  amerced^  Vide  Pofiea  Refcous, 

An  Endidmefit  may  be  quaflied  for  fal(e  Latin, 
or  for  having  in  it  infenfible  words,  or  Englifh 
words,  or  for  deftJ^  in  the  form  of  it,  Trm^^ 
Car.B.R.  •        ^)f^  ^ 

The 
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The  Court  will  not  quaOi  an  Endi^tmeac  of 
Forcible  Entry  after  a  Verdid  found  upon  the 
Endidment  againft  the  Defendant,  before  hearing 
of  both  the  parties  concerned  in  the  Cauie>  Mkb. 
23  Car.  B*K*  For  the  Court  hath  regard  to  FerJiBsy 
and  mtl  not  wake  theni'  frmikfs  k^ithotit  verj  good 
catijefhcii^iu 

The  Court  will  not  quafti  an  Information  for  a 
fault  in  the  body  of  it,  but  will  leave  the  Defen- 
dant to  Demur  unto  it,  if  he  believe  it  to  be  in- 
fufficient;  but  it  is  otherwife  of  anEadi<5tment, 
Pafcb*  1^50.  5.  ^y.  24.  Maii,  Itfeents  it  isbecaufs  In- 
formations  are  ufuaUy  preferred  for  greater  Offences  than 
Endi^mentSi  and  upon  more  folemn  Advice* 

\  (iuo  Warranto  was  brought  for  vexation,  up- 
/■\  on  forty^  eight  Points,  and  the  Court  being 
^^  moved  in  it,  did  order  that  the  profecutoc 
ftiould  wave  that  Qmo  Warranto^  and  fhould  bring  a 
new  one,  and  therein  infill  only  upon  three  Points, 
but  that  he  might  proceed  to  a  Tryal  upon  his  new 
Quo  Warranto^  in  luch  time  as  he  might  have  done 
upon  the  old,  HilL  22  Car.  B*  K*  To  the  end  he  might 
not  be  delayed  in  his  Froccedings  by  brinnng  of  the  new 
Quo  Warranto. 

If  feveral  priviledges  are  granted  in  a  Charter, 
and  there  is  a  Forfeiture  of  the  Charter,  for  am 
Abufer  of  one  of  the  priviledges,and  aQ^o  Warrant' 
to  is  brought  and  Judgment  upon  it,  this  is  a  For- 
feiture of  the  whole  Charter. 
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ON  E  that  IS  under  an  Arred  may  not  make 
an  Obligation  to  the  Plaintiff  at  whole  Suit 
he  was  arrefted  for  his  appearance  to  his  Adion, 
Tafch*  24  Car.  B*  R,  VafcL  1648.  B*  S.  In  Leach  and 
Davies  Cafe^  Becamje  if  the  Bond  (hould  be  fued^  the 
Defendant  may  fkad  the  Statute  of  Hen.  6.  there* 
unto. 

If  a  Leffee  for  years  cut  down  Timber  upon  the 
Land  let  unto  him,  and  carry  it  away  from  off 
the  Ground,  the  Leffor  may  well  bring  an  Adion 
of  Trover  and  Converfion  for  the  Timber,  Mich* 
2^  Car*  B.  R,  Becaufe  immediately  upon  the  fever ance 
from  the  Free^holdy  the  Law  cafts  the  Troperty  on  the 
Lejjor^  which  is  called  a  general  Froperty  ;  hut  whiljt 
it  flood  the  Leffee  bad  a  fpecial  Property  for  Shadorp 
and  Mafts^  &c.  for  his  Cattel^  which  being  cut  down^ 
his  fpecial  Property  is  gon^  and  only  the  general  PrO" 
perty  left* 

Whether  a  Fine  levied  of  Land  (hall  extend  to 
a  contingent  ufe  of  that  Land,  Mick  24  Car.  B»  R. 
In  Thomas  and  KemiQies  Cafe  ?  Itfeems  not^  for  the 
incertaivtyoftbehapningofif, 

Eeturn  of  aBriW,  &c.  Vide  Poftea  sheriff* 

TH  E  Court  was  moved,  that  a  Return  made 
u^on  a  Habeas   Corpus  might  be  amended 
before  it  was  Hhd^  and  it  was  granted, 
HiU.   2 1  Car.  B*  R:  Bm  afr&r  it  is  filed  it  cannot  be 
amended^  for  then  it  is  a  Record  of  the  Court. 

If  an  inferior  Court  do  make  an  ill  Return  of 
a  Habeas  Corfus^  the  Court  will  grant  an  alias  Ha- 
beas 
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heas  Corpus  ^  and  alfb  let  an  Amercertient  upon 
them  for  making  an  ill  Return  of  the  former  Ha- 
beas Corpus^  HilK  2 1  Car*  B.  R.  Becaufe  thereby,  viZe 
by  the  ill  return  Jufiice  is  delayed^  and  the  Varty  ^rig" 
^ed  is  alfo  put  to  more  trouble  a?td  charge  to  obtain  the 
alias  Habeas  Corpus* 

If  a  Writ  out  of  this  Court  be  direded  to  an 
Inferior  Court,  which  the  inferior  Court  is  not 
bound  to  allow,  but  may  proceed  notwithftands 
ing  the  Writ  lent  unto  them,  yet  they  ought  to 
make  a  Return  upon  the  Writ,  and  in  the  Re- 
turn to  (hew  the  caufe  why  they  do  not  allow 
the  Writ,  but  do  proceed  in  the  Caufe  notwith- 
ftanding  the  Writ,  HiU,  21  Car,  B,  Ri  For  the  Writs 
of  this  Court  are  to  he  obeyed^  if  there  be  not  *very 
good  rtafon  jheTVed  to  the  contrary  why  they  ought  not 
to  be  obeyed  ^^  and  therefore  there  muft  he  a  Return 
tnade^  elfe  the  Court  xpiU  fuppofe  their  Authority  ii 
flighted, 

A  Prifoner  brought  to  the  Bar,  upon  the  Re* 
turn  of  his  Hahas  Corpus  may  have  a  Copy  of 
the  Return,  if  he  prays  it,  that  he  may  take  his 
Exceptions  to  the  Return,  Mick  22  Car  B,  R.  But 
the  Return  mujk  bejirfi  filed^for  before  it  be  filed  it  is  not 
a  K^£^fdrtfthe  Courts  and  it  may  be  amended^ 

If  the  IJnder-Sheriffof  a  County  may  bd  juft- 
ly  challenged  as  partial  to  the  Plaintiff,  or  the  De- 
fendantj  in  refped  of  Kindred  or  Alliahce,  or 
Ibme  other  caufe  that  may  render  him  not  to  be 
indifferent  between  the  parties ,  and  he  be  tor 
execute  a  Venire  facias  to  fummon  a  Jury  to  try  an 
Iffue  joyned  betwixt  the  Plaintiff  and  Defendant, 
in  fuch  Cafes  the  Court  will  upjonmotiofn  of  the 
party  that  is  likely  to  be  prejudiced  if  a  jury 
fhould  be  returned  by  him,  order  that  the  High- 
Sheriff  of  ^e  County   (hall   himfelf  return  th^ 
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Jury,  Mich*  21  Can  B.  JR.  But  via  verla,  they  mtt 
not  do  it^  hut  MreB  the  Coroner  to  do  it^  See  after 

If  one  be  arretted  by  the  Sheriffs  Bailift  and  a 
Bond  be  given  unto  the  Sheriff,  that  the  party 
arrefted  ftall  appear  at  the  Return  of  the  Writ  s 
the  Sheriff  ought  not  to  return  a  tTon  efi  ifi'ven- 
tusy  but  a  Cepi  Corfusy  and  if  he  do  retcrn  a  Non 
eft  inventus^  the  Plaintiff  may  bring  an  hckioti 
upon  the  Cafe  againft  the  Sheriff  for  making  a 
falfe  Return,  and  if  the  Sheriff  do  return  a  Cefi 
CorpHfy  and  yet  the  party  arrefted  doth  not  ap- 
pear at  the  day,  the  Court  will  encreafe  Amerce- 
ments upon  the  Sheriff  until  he  make  the  party 
to  appear,  HilL  22  Car,  B*  R*  For  ivhen  the  party  is 
arrefied,  he  is  inCuftodyoftbe  Sheriffs  and  he  ought 
to  keep  him  at  his  pertly  and  bring  him  in  at  the  day^ 
and  it  it  of  favour  to  the  party  that  he  takes  Bond  of 
him  for  his  appearance^  for  he  is  not  hound  to  do  it :  and 
if  he  fuffer  by  it^  he  may  take  his  remedy  againfi  the 
farty  upon  the  Bond* 

it  is  requifite  that  the  Sheriff  in  making  a  Re- 
turn (hould  infert  his  Title ,  Name  of  Dignity, 
Chrittian  and  Sirname,  HilL  22  Car,  B.  R,  Becaufe 
it  is  the  courfe  ufed  by  all  Sheriffs  upon  Returns  to  all 
Courts^  and  ancient  iff  ages  and  Cuftoms  ought  to  be  oh- 
fer'ved  in  FraBice* 

If  the  Sheriff  return  a  Cepi  Corpus^  and  the  party 
arrefted  is  fick  and  doth  not  appear,  there  may  a 
Habeas  Corpus  licet  languidus  iffue  out  of  this  Court 
to  bring  the  party  in,  notwithltanding  his  ficknefi, 
HilL  22  Car.  5.K.  So  that  the  party  is  not  excufed  from 
obeying  the  Law^  though  the  hand  of  God  be  upon  him  \ 
for  the  Law  regards  pithlick  Jufiice  more  than  the  pri" 
'vate  good  and  welfare  of  any  particular  Perfon^  yea  of 
many  particular  Ferfons  Although  it  be  alfo  tender  of  the 
Verjons  of  alh 

If 
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If  the  Sheriflf  return  the  one  is  Tenant ,  he 
cannot  contradid  the  return  of  the  Sheriff,  i 
Lev.  dy. 

If  a  Capias  ad  fatisfaciendnm  be  awarded  and 
left  with  the  Sheriff  four  days  or  more  before  the 
Return  is  out  (  which  it  muft  be  by  the  Rules  of 
the  Court,  otherwife  it  is  void)  and  the  party  die 
before  the  return  of  it ,  it  may  be  avoided  by 
pleading,  and  the  Bail  of  the  dead  perlbn  (hall  be 
difcharged,  HilU  22  Cau  B,  R.  Qu.  and  Ftde  Bail 

If  a  Writ  be  returned  by  a  perfon  to  whom  it 
was  notdireded,  the  return  is  not  good,  it  being 
the  fame  as  if  there  were  no  return  at  all  upon 
it,  HslL  12  Car.  B,  R,  for  Fro^ejfes  of  haw  are  to 
he  executed  by  fitch  prfons  only  as  the  Law  direBs 
them  to^  and  takes  notice  of^  as  puhlick  Minifiers  who 
4ire  accountable  for  their  A^ions^  and  not  by  private 
ferfons. 

A  Return  ofthe  Sheriff  ought  not  to  mention 
^  the  year  of  the  Age  of  the  Queen,  but  the  year  of 
^  the  Reign  of  the  Queen,  Fafch.  24.  Car,  B.  R-  For 
the  Sheriffs  and  aU  Minifters  of  Jufiice  are  Officers  to 
the  Queen  as  Head  of  the  Common' wealth  in  her  Foli» 
tick  Capacity^  and  not  in  her  'Natural  Capacity  as  a 
Woman^  but  as  (he  is  a  ^een^  which  relates  to  the  time 
Jhe  began  to  Reign^  and  not  to  the  time  of  her  Birth. 

Where  a  matter  is  to  be  tryed  by  a  Jury  doth 
concern  the  Title  and  Intereft  of  the  Under- 
Sherifi,  there  the  Jury  that  is  to  try  this  mat- 
ter, is  by  Order  of  Court  (bmetimes  (as  the 
Court  fees  caufe  J  returned  by  the  High-Seri^, 
and  fometimes  by  the  Secundary  ,  Trin.  124.  Car. 
B*  R.  For  it  is  to  be  prefumed  that  the  Under-sheriff 
will  not  return  an  indifferent  Jury^  rvhere  himfelf  is 
concerned^  for  every  one  is  apt  to  be  partial  ^or  bjs  own 
ienefif* 

Mm  3  It 
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Tc  is  notneceffary  for  the  SherifTto  retarn  of 
whac  Fcnue  the  Jar\'  are,  but  only  to  lay,  Nomina 
Jurator^wtir  A«B.  (fuer.  (^  CD.  def,  in  placfto  tranfgr,' 

A.  B»  d^  C.  Gm,  &c.  this  being  the  ancient  and 
ufua!  form,  Trin-  24  Car,  B.  R.  And  eld  Fcrms  are 
tc  he  chferved  and  not  "varied  frcm^  but  ufon  [fecial 
'iUafons.  See  in  Title  Jurors  what  alteration  is  made 
now  by  the  Statute  of  4  and  5  TVtU.  and  Mar, 

It  is  not  neceffary  that  the  Return  of  a  Haheas 
Ccrpus ,  or  a  Return  made  by  Commifliohers  of 
Sewers,  (hould  be  fo  formal  and  pun(5tual  as  a 
Plea  ought  to  be,  ^Ucb.  24.  Car.  B.  R.  Mich.  16^9. 
Fer  there  is  not  [0  much  prejudice  to  any  one  hy  their  Ifir 
formality  as  may  he  by  informal  and  ill  PUading^  neither 
arc  fuch  Returns  mad^  by  fo  learned  Men  as  Vhadings 
are^  and  therefore  the  Court  expels  not  that  they  Jhculd 
h  fy  curious  in  framing  of  tbsm^  hut  will  accept  of 
thm  for  good ^  if^bey  be  good  in  the  fuhfiance  of  them^ 
and  to  a  common  intent, 

A  Return  of  a  Habeas  Corpus  ought  to  be  written 
in  Parchment  and  not  in  Paper,  it  being  to  be 
filed  and  made  a  Record,  for  all  Records  muft  be 
in  Parchment  only  ^  and  if  it  be  made  in  Paper 
the  Court  will  not  accept  of  it,  Micb.  21  Car,  B.  R, 
Tafch.  1^50.  Farcbment  -ivill  continue  to  pofierity^  which 
Taper  will  not  fo   n'ell  do. 

If  a  Habeas  Corpus  cum  caufa^  that  is,  a  Haheas 
Corpus  to  remove  the  body  of  the  party,  and  of  his 
caufe  depending)  be  di reded  to  an  inferior  Court, 
they  ought  to  return  the  body  and  all  the  caufes 
that  are  ih^re  depending  againft  him  at  that  time, 
and  it  is  not  fufficient  to  return  one  or  fome  of 
the  Caufes  only,  Micb,  24  Car,  B,  K.  For  the  word 
caufa  is  there  taken  for  nomen  colledivura,  compre' 
handing  mere  tban  one  \  for  all  the  Caufes  mah.  hut  cnt 
as  to  detaining  the  party  in  priffj,  and  if  they  omtt  the 
'"  returmvz 
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returning  any  one  of  the  Causes  it  is  an  Efcafe  in  tht 
Trifon  Keeper,  Vide  ante  Habeas  Corfu s. 

In  criminal  Matters,  nor  Adions  ^ul  tarn  upon 
penal  Statutes,  nor  in  real  Adions,  nor  Writs  of 
Ailize  ^  Proceedings  which  are  erroneous  are  not 
helped  after  a  VerSid,  by  the  Statute  of  Jeofails, 
FafcL  165 1.  B.  5.  II  Mail.  This  is  in  favour  of  the 
IJfe  and  Liberty  of  the  Feofk  which  are  ntcfi  cm- 
cemed  in  fucb  VroceedingSy  and  are  much  favoured  in 
Lawy  and  the  Statute  extends  not  to  them.  See  the 
Statutes.  See  Ddtons  Office  of  Sheriffs,  and  See  Keble's 
Tables, 

Eeco^D,  Vide  ametiament* 

IN  the  Cafe  of  VaUington  vqtC  Shepfard  Trin. 
1657.  Ina  U^r'it  of  Error.  ByG\yn  Chief  JuJ^ice, 
If  after  a  Revocetur  nifi  is  pronounced  by  the  Ccttrty 
and  the  Record  is  anandfd  by  Order  of  Courts  the  Re- 
cord ought  to  be  read  agatn  and  opened  before  il  can  he 
a  Concilium  i  and  this  was  fo  done  in  this  Cafe,  by 
TwirdQnef  Council  for  the  Writ  of  Error. 

If  a  Record  comes  once  into  the  Queen's  Bendi, 
the  Record  it  felf  never  goes  out  again,  18  Ed*  4. 6. 
2p  Aff  52-  But  atranfcnpt  thereof (Ijall  befent  into 
the  Exchequer  Chamber^  or  Hntfe  of  Lords  by  Writ  of 
Error.  ^.  What  Records  may  be  cranfmitted  by 
the  Chancery  into.  B,  R,z  SaunL  25,2^,27,28. 

Where  a  Record  tranfmitted  by  the  Chancery 
into  B,  R,  may  be  remanded  into  the  Chancery, 

Id.  17.  .   . 

A  Habeas  Corpus  is  not  a  Record  until  it  is  re- 
turned and  filed,  and  then  it  cannot  be  amsaded, 
but  before  it  be  filed  it  may,  HiH.  ii  Car.  B.  R.  Vide 
antea* 

Mm  4  ^f 
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If  the  Writing  or  form  of  a  Letter  in  a  Record 
be  doubtful,  io  that  it  may  be  taken  either  for  one 
Letter  or  another  Letter,  the  Court  will  conftrue 
it  to  ftand  for  that  Letter,  that  is  for  the  main- 
taining and  upholding  of  the  Record,  and  not  for 
that  Letter  which  will  go  to  the  making  of  the 
Record  erroneous  and  naught,  ut  ret  magis  valeat 
^uam  pereat^  Hill.  2 1  Gar.  B.  R.  For  the  Law  doth 
delight  to  maintain  the  reality  and  being  of  things^  and 
favours  not  the  defiru^ion  and  nullifying  of  them^  and 
therepreifa  Record  he  fo  penned y  that  the  vpor'ds  may 
receive  a  double  con^ruciion^  one  to  make  the  Record 
good^  and  another  to  make  it  erroneous^  the  Court  will 
interpret  the  words  that  way^  that  will  make  the  Re- 
cord good^  and  not  that  way  which  will  make  it  erro- 
neoffSf  for  fjich  interpretation  is  more  for  the  advance^ 
weiit  of  Jtipice. 

A  matter  of  Record  muft  be  proved  by  the  Re- 
cord it  felfj  and  not  by  Evidence ;  for  no  Iffue  can 
be  joyned  upon  it  to  be  tryed  by  a  Jury,  as  it  is  of 
matters  of  Fad,  21  Car.  B^R.  For  the  credit  ^ a 
Record  is  greater  than  any  teftimovy  of  SVitnejJ'es  i  but  if 
the  fury  do  know  there  was  fuch  a  Record^  they  may 
find  it  though  it  be  not  produced. 

A  Record  certihed  out  of  an  inferior  Couit  upon 
a  Writ  of  Error  brought,  is  not  faid  to  be  in  this 
Court  to  be  pioceeded  upon  before  it  be  entied  here,  or 
be  In  the  Office,  although  it  be  Ihewed  there,  21  Car. 
B»  R,  For  before  it  becomes  a  Record  ofthiSi  Court  this 
Court  is  not  pof]'ejJed  of  the  Caufe. 

h  R.ecord  ought  to  be  pleaded  intire,  that  is,  th^ 
whole  R-€Cord,  and  not  pait  of  it,  with  an  inter  alia^ 
in  reference  to  the  Record,  and  fo  ought  a  fpccial  Ver- 
did  to  ftiid  a  Record^  unlefs,  in  cafe  you  pleid  a  Judg- 
ment, or  declare  upon  a  Judgment  in  a  fuperior  Court, 
for  there   you  may  fay  thai  the  Plaintiff,  recuperavtt 

againft 


againft  the  Defendant  generally,  but  in  cafe  of  Proceed- 
ings in  a  County  Court,  there  all  the  whole  Proceed- 
ings mult  be  ftt  forth  particulaily,  for  that  not  being  4 
Court  of  Record,  every  Proceeding  therein  is  traverik- 
ble^  Mic.  22  Car.  B,  R»  For  part  of  a  Record  taken  by 
it  felf^  is  net  the  Record^  for  a  Record  cannot  be  taken 
by  farccli^  becaufe  it  is  an  entire  things  exceft  in  the 
Cafe  before  mentioned* 

Where  the  firft  Verdid  which  was  kt  afide  only  for  the 
infufficiency  of  it  in  point  of  Law,  and  not  for  undue 
practice  or  misfefance  was  certified  as  parcel  of  the  Re- 
cord, as  well  as  the  laft  Verdid.  2  Samd,  254. 

The  Record  of  the  Court  of  an  Ad,  made  by  the 
Court  in  frefenti^  always  ought  to  be  in  the  prcfent 
tenfe,  Id*  3^3* 

This  Court  will  now  amend  a  Pvecord  which  is  re- 
Hiovcd  out  of  an  inferior  Court,  and  they  will  alia 
amend  a  Record  which  is  removed  hither  out  of  the 
Common  Pleas^  if  they  fee  caufe,  and  fo  they  will  do 
Records  removed  out  of  the  County  Palatine  oiChefier^ 
&c.  but  forit^erly  they  would  not  amend  Records  out 
of  inferior  Coi^rts,  neither  did  they  conftrue  the  Statute 
of  Jeofails  to  extend  to  them>  but  the  Law  in  both 
fhclc  Cafes  is  now  altered, 

Pafch.  I  ^59.  The  Court  ordered  a  Record  to  be  amen" 
ded  tsfter  a  Demurrer  to  the  Record  was  difcontiKuedy 
for  then  it  was  as  if  no  Demurrer  had  been* 

For  Amendments  of  Records,  See  the  Statutes  8  H. 
^,caf.  15.  and  27  H.  8  cap  2 <5. 

The  Court  will  not  fupply  a  Blank  left  in  a  Record 
to  make  it  pei fed,  \yhen  before  it  was  defective,  Mich* 
22  Car.  B,  K.  For  this  were  for  the  Court  to  make  a 
^ecord^  which  is  not  their  Office  to  do^  but  to  judge  cf 
them^  and  by  jo  doing  the  farty  that  might  take  aavam 
tage  of  the  defcB  of  the  Record^  would  thereby  be  defri" 
"ped  of  jV,  which  (he  Qgurt  wU  y  no  caufe  of 


538        tJLfie  Practical  EegiCei;  5  Or, 

Xhe  Court  would  not  take  the  Record  of  the  return 
of  a  Mandamus  off  the  File  tho'  both  Parties  confented, 
pot  knowing  of  any  prefident  for  it  ••,  but  they  made  a 
Rule  that  the  Record  (hould  be  dalhed  through  in  the 
nature  of  a  Cancellation.     Vide  Raym.  6p, 

Where  the  Court  takes  notice  without  Pleading  of 
a  Record  in  the  fame  Court  although  not  entred  on 
the  fame  Roll.  3  Lev.  2ip.  in  C.  B^ 

If  the  Record  of  the  Iffue  made  up  ready  for  the 
Tryal  of  the  Caufe  be  defed^ivc  in  Tome  fmall  thing 
which  may  be  well  amended  without  defacing  of  the 
Record  '•>  the  Court  upon  a  motion  will  give  the  party 
leave  to  amend  the  Record,  if  he  will  pay  Gofis  to 
the  Defendant,  although  it  be  entred  for  Tryal »  but 
the  Court  will  not  give  leave  to  amend  it  if  it  cannot 
be  done  without  defacing  and  much  altering  of  the  Re- 
cord, MtcL  22  Car,  B*  R.  For  the  Records  ought  to  he 
plain  andfatrly  written^  thint  there  may  no  queftion  arife 
hovp  they  are  to  he  read. 

The  Court  will  not  make  Application  of  a  Record 
produced  to  the  matter  for  which  it  was  produced,  for 
the  benefit  of  the  party  that  doth  produce  it,  but 
the  party  himfelf  and  his  Counlel  murt  do 
It^  Fafck  23  Car,  B.  R.  For  if  t^e  Court  ffljould  de  it^ 
it  uould  he  for  them  to  aB  the  part  of  CounfeUors^  and 
pot  of  Judges^   'ivhich  ihey  ought  not  to  do, 

A  Tranicript  of  a  Record5which  Record  wasamend- 
,ded  in  the  Common  Pleas,  may  by  leave  of  this  Court 
upon  motion,  be  amended  here  by  a  Clerk  of  this 
Court,  but  without  leave  of  the  Court,  nor  out  of  the 
Court  it  may  not  be  done,  FafcL  2  3  Car*  B.  R*  For  a 
Record  cannot  he  amended  'without  a  Rule  of  the  Court 
gromded  upon  motion^  tiphich  is  called  the  leave  of  ths 
Vourt^  for  the  Court  [peaks  hy  their  Rules* 

Thejudges  cannot  judge  of  a  Record  given  in  Evi- 
jJcace,  if  the  Record  b?  not  fub  p:de  fgilliy  that  is, 

exemplified 


C6e  9cconipUflyo  attojnp         si9 

exemplified  under  Seal  >  but  a  Jury  may  find  a  Re- 
cord, although  it  be  not  To,  if  they  have  a  true  Copy 
proved  to  them,  or  other  matter  given  them  in  Evi- 
dence fufficient  to  induce  them  to  believe  that  there 
was  fuch  a  Record j  Fafck  23  Car*  B,  R,  Fer  the 
Judges  are  to  judge  only  ^Q.  exillentibus  6c  apparenti- 
bus,  but  the  Jury  are  induced  in  their  Confciences  by 
things  given  in  Evidence^  which  are  but  probable  for 
the  mofi  fart^  and  accordingly  they  give  their  VerdiB. 

If  a  Record  be  removed  into  this  Court  by  a  Writ 
of  Error,  and  the  Defendants  Counfel  in  the  Writ  of 
Error  doth  not  open  the  Record  right  as  it  is,  un- 
co the  Court »  this  falfe  opening  of  it  (hall  not  be  preju- 
dicial to  the  Plaintiff  in  a  Writ  of  Error,  but  he  may 
afterwards  by  opening  of  it  right  redifie  the  Mif  reci- 
tals, Trin.  23  Car*  B*  R.  ^nd  in  fuch  Cafes  the  Court 
Tvill  have  Cofies  delivered  to  them^and  if  they  fee  caufe^ 
have  the  Record  openly  read^  that  they  may  judge  of  it, 
s  A  Record  may  be  contradidory  in  appearance,  and 
yet  may  in  fome  cafe  be  neverthelels  a  good  Record^ 
Trin»  23  Car*  B»R*  For  the  Law  mere  refpBs  the  reality 
of  things  than  outward  appeavances, 

A  Record  that  is  razed  (  if  kgible)  remains  a  good 
Record  notwithftanding  the  razure  in  it,  yet  he  that 
razed  it ,  is  not  to  go  Mnpunilhed  for  his  Offenqc, 
Mich.    i<^4p. 

Apparent  Faults  and  Mifprifions  of  the  Clerk 
only  in  Records  removed  out  of  inferior  Courts  into 
thi^  Court,  are  adjudged  now  to  be  amendable  here 
by  the  Statute  of  Jerfails^  Trin#  25  Car.  B.R.  But^ 
not  other  faults  or  Errors  in  them.     Vide  the  Statute, 

Neither  a  Deed  enrolled,  or  a  Decree  in  Chancery 
enrolled,  are  Records,  but  it  is  a  Deed  and  a  Decree 
recorded,  Mich,  ^^  Car.  B.  R,  For  a  Rccordofa  Court 
is  made  up  in  the  proceeding  in  fome  Caufe  proceeded  in^ 
in  that  Court  '■>  and  there  is  a  great  difference  betwixt  a 

Record 
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Record  and  a   tinner  recorded^  for  though  every  Record  i 
he  a  Thing  recorded^  yet  every  thing  recorded  is  not  <* 
Record. 

When  a  Rccoid  is  to  be  read  in  Court,  the  Counfd 
at  the  Bar  ought  to  open  the  effect  of  the  Record  after 
It  is  read  by  the  Clerk  In  Court,  by  the  cuftom  of 
Pradicc  *,  yet  the  Court  may  (uffer  it  to  be  read  after- 
wards if  they  pleafcjand  after  reading  it  is  then  by  Rule  of 
Court  made  upon  the  reading,  ordered  to  be  fet  down 
for  a  ConcihuMy  Hill.  23  Car,  B.  R. 

There  was  a  Rule  of  Court  made,  That  every  At- 
torny  of  the  Court  fhall  enter  the  whole  Record  upon 
the  Roll  after  a  Tryal  had  in  the  Caufe  before  the  next 
Term  after  the  Tryal  fo  had,  upon  pain  of  twenty  (hil- 
lings to  be  paid  by  every  fuch  Attorny  that  (hall  not  do 
it,towirds  the  relief  of  the  ?oor,Hilh  i^4p.B.  S.  That 
the  Record  may  be  fpchfn  to  the  next  Term  after  a 
Tryal^  if  there  he  cauje^  which  cannot  he  done  until  the 
Record  he  perfeShd^  a^idfo  hy  the  not  pefeBing  of  it  the 
Client  is  delayed  \  httt  there  is  now  an  Ati  ofFarliammt 
tnade  4  and  5  William  ^/2</Mary  to  this  ft^rfofe^  to 
which  I  refer  the  Reader, 

A  Record  cannot  be  removed  by  a  Writ  of  Error, 
until  the  Judgment  in  that  Record  be  entred,  Tafch, 
16^0,  B,  S.  1 2  Maii»  For  till  then  the  Record  if 
not  ferfe^ied  \  the  Writ  of  Error  Itkewife  fays  Si  judi- 
cium inde  rtddltum  fit  tunc  recordum  ^  proceflum 
praedi£i:.  ^c. 

By  Roll  Chief  Juflicc,  it  was  the  ancient  Cuftom  to 
enter  the  Record  of  the  Caufe  before  the  Cau(e  was 
carried  down  to  the  Allizcs  to  be  tryed,  (the  Writ  of 
Nifiprlus  being  a  Tranfcript  thereot, j  but  this  courfe  was 
found  to  be  inconvenient,  becaufe  it  could  not  be  amen- 
ded after  the  entry  of  it,  and  therefore  now  they 
ufc  not  to  enter  Caufe  before  the  Tryal  be  paft, 
and  therefor^  he  ordered  a  Rule  lo  be  kt  up  in  ths 
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Office,  that  if  the  Tryal  do  not  proceed  at  the  AfTizes 
at  which  the  Record  wis  carried  down  to  be  tryed 
and  the  Plaintiff  will  carry  it  down  again,  that  he 
give  the  Defendant  new  notice  of  the  Try  a!,  and  fq 
likcwife  is  the  Defendant  to  do  where  he  intends  to 
try  the  Caufe  by  Provifo,  that  the  adverfe  party  may 
not  attend  with  his  Counfel  and  WitneiTes  to  no  pur- 
pofe,  Trin.  1^51.  B.  S, 

Eelief.    See  ^zmu 

Relief  is  the  Fruit  of  a  Rent-fcrvice,  Hill,  xi 

Car»  B.  R.  And  it  is  two-fold  i  that  is  to  fay, 

!♦  A  Relief  at  the  Common  LoTv  ;  Jful  i,  A  Relief 

grounded  ufon  a  Cu/iom* 

Ecfcoujs* 

TH  E  Sheriff  cannot  return  a  Refcous  made 
upon  a  fpecial  Bailiff,  but  it  muft  be  upoa 
a  known  Bailiff :  All  Verfons  living  imthin  the  County 
are  fuffofed  to  know  the  Sheriffs  Bailiffs  y  and  give 
obedience  unto  them  ,  hut  [fecial  Bailiff's  are  for  the 
mofi  fart  Strangers  to  them* 

The  Sheriff  lecorns  a  Refcous  againft  5*.  and  others, 
and  the  Retorn  is.  That  A,  being  in  cuftody  of  my 
Bailifls,  tbe  Defendants  Refcued  him  out  of  the  Cufio- 
dy  of  the  Bailiffs,  and  qualhed  becaufe  it  ought  to 
be  out  of  the  Cuftody  of  the  Sheriff*  Vide  Raym. 
161,  but  See  i  Lev,  ii^,  dc  l  Lev.  i6,  alias  28* 
Retorn,  of  Refcue  extra  cufiodiam^  without  faying 
that  he  was  in    cufiodia^  is  ill,  i  Lev,  214. 

An  Endi^mcnt  for  a  Refcous  returned  againft  one 
Into  this  Court,  ought  not  to  be  qua'fhcd,  although  it 
be  eroncous,  except  the  party  that  is  endided  for  it  do 
appear  perfonally  in  Court.  2 1  Car^  M*  R^  For  he  can- 
not 


not  in  fuch  a  cafe  appear  by  Attomy^  hecaufe  the  Ojfenee  , 
was  criminal  and  ferfonal^  for  'which  he  mufi  anfwet . 
in  f  erf  on. 

An  Endidment  of  Pvefcous  ought  to  exprefs  the 
place  where,  and  the  time  whoi  the  Refcous  was 
made,  or  elfe  it  is  not  good  for  the  iiKcrtainty  of  it, 
Trtn*  2^  Car,  B.R*  So  that  the  Defendant  cannot  tell'^ 
f^hat  anfwer  to  make  for  himfelf^  in  tefpe^  of  the  in* 
certainty  of  the  time  and  place^  when  and  where  the 
Offence  was  committed. 

An  Endidtnent  of  one  that  was  cndi(^ed  for  a 
Refcous,  fuppofed  to  be  made  in  the  fifteenth  year  of 
King  Charles^  was  quafhed  for  its  infufficiency,  and 
yet  the  Refcuer  did  not  appear  perfonally  in  Court 
(contrary  to  the  common  Rule  obferved  in  fuch  Cafes) 
the  caufe  thereof  fecms  to  be,  becaufe  it  was  an  old 
Endidment,  and  no  Proceedings  had  been  made  up- 
on it  againft  the  party,  Vafc.  24  Car,  B.  R, 

The  Sheriff  by  the  Statute  of  IVefiminfier  1*  cap, 
3 p.  may  raifc  FojJ'e  comitatus  to  execute  his  Procefs, 
and  laith  the  Book  of  3  H,  7«  fol  10.  fo  may  the 
Bailiff  likewife,  hecaufe  he  is  /wloco  Vicecomitis. 

Eequed,   Vide  Botfcc 

WHcrc  one  is  to  do  a  collateral  thing,  he  ought 
to  be  Requefted  to  do  it,  but  where  the 
thing  to  be  done  is  a  part  of  the  Contrad, 
there  needs  no  rcqucft  to  be  made  to  the  party  to  do 
it,  2 1  Car,  B,  R.  For  by  the  contra^  he  hath  taken 
notice  at  his  peril  to  do  ir;  but  it  is  not  fo  of  a  col' 
lateral  thing  agreed  to  be  done  upon  making  of  the 
Contrail", 

Upon  a  promife  to  pay  a  Duty  precedent  upon  re- 
quelt,  there  needs  no  a<Sual  requeft.  i  Saund,  33 » 

But 


But  upon  a  promife  for  a  Penalty  or  ColJacwal 
Sum,  there  ought  to  be  an  ad:ual  requeft  before 
the  A<5iion  brought.   Ihid, 

Upon  a  promife  to  pay  if  another  docs  not  pay^he  need 
notalkdge  afpecial  requeftj33  Lev.'^6^.Vide eund,  566. 

Upon  a  promife  jjy  the  Defendant  to  the  Plaindff 
of  40  /.  if  the  Plaintiff  would  at  Defendants  requell 
procure  himfelf  to  be  made  a  Knight ,  an  Ad.on 
lies  without  requeft ,  for  it  is  intended  executed  and 
done  at,  the  time  of  promife,  z  Lev.  19^* 

Upon  promife  to  deliver  before  fuch  a  day ,  he 
ought  to  do  it  without  requeft,  i  Lev.  28^. 

Where  one  brings  an  Aiftion  of  Covenant  for 
not  paying  of  Monies  according  to  a  Covenant,  he 
needs  not  alledge  that  he  requefted  the  Defend 
dant  to  pay  them ;  but  where  he  brings  an  Adion 
of  Debt  for  Money  due  by  Covenant,  he  ought  to 
alledge  a  Requeft,  7rin,  23  Car.  B#  K.  Becaufe  in 
the  former  Cafe  the  Vlaintijf  is  but  to  recover  what  he 
is  dampnified  by  not  performing  the  Covenant ,  and  in 
the  latter  he  is  to  recover  the  whole  Money  covenanted  to 
he  faid. 

Where  one  is  bound  to  make  a  Ipecial  Requeft: 
for  the  doing  of  a  thing,  upon  afpecial  Agreement 
made  by  the  mutual  content  of  the  Parties ,  there 
a  general  licet  fepim  requijitus  in  the  Declaration  is 
not  fufficient,  but  where  the  Law  makes  the  pro- 
mile,  there  it  is,  2^  Car.  B.  R.  For  thofi  Words  are 
too  general^  and  meer  matter  of  form^  and  in  a  fpecial 
requefi  there  ought  to  be  fet  forth  the  time  and  place ^  and 
manner  of  the  Requeft  made. 

In  an  Adion  of  Debt  brought  for  Monies  due 
upon  an  Obligation,  it  is  not  neceffary  to  alledge  a 
fpecial  Requeft  ,  Trin.  24  Car,  B.  R»  For  the  very 
bringing  of  the  ABim  is  a  demand  of  the  Money  in  the 
Judgment  of  the  Law  j  and  the  Part)  was  bottnd  by  his 

own 
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onrn  Deed^  to  fay  the  Mony  at  his  ferity  without  being 
particularly  demanded  s  hut  the  Declaration  ii  notfgirfnai 
if  a  general  licet  fepius  requifitus  is  not  laid  in  the  De- 
claration, 

Upoti  a  Contrad:  in  the  nature  of  a  Debt,  Re- 
queft  or  no  Requeft  is  not  material,  but  it  is  other- 
wife  if  the  Contrad  be  a  fpecial  Contrad  for  a  col- 
lateral thing,  as  in  the  Cafe  before  is  particularly 
fet  forth,  ikf/V^.  1^50.  B.  S. 

Eepeal*    See  attoittp^ 

TH  E  Defendant  cannot  Repeal  his  Warrant  of 
Attorny  given  to  an  Attorny  to  appear  for 
him  ;  but  he  is  compellable  to  appear  by  his  At- 
torny according  to  his  Warrant  by  the  Rules  of 
the  Court,  that  he  may  not  delay  his  appearance 
by  that  means,  to  the  prejudice  of  the  Plaintiff, 
Trin*  12  Car.  B.  R.  See  in  Title  Attorny.  And  there 
is  'ver'i  good  reafon  for  it^  for  by  this^  fpeedy  Jufiice 
Hfould  be  evaded^  which  the  Law  will  not  perwit. 

See  the  General  Abridgment  Title  Attorny^  and 
Title  Authority. 

See  Kebles  Tables,  Title  Repealanc^. 

EcaerfaU 

THE  ancienteft  Judge  in  the  Court,  aitdin  his 
abfence  the  next  in  Seniority  to  him  doth  al- 
ways pronounce  the  Reverfal  of  an  erroneous  Judg- 
ment to  be  reverfed  by  Writ  of  Error,  openly  in 
Court,  upon  the  prayer  of  the  party,  and  he  pro- 
nouaceth  it  in  French  to  this  effed,  Fttr  les  errors 
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d^anditi  (^  auters  err.ors  manifefi  in  U  record-^  fott  h 
judgment  reverfe^  &  U  defendant  refiore  a  tout  ceo  q»e 
il  adferceo  perd.  In  Englifli  thus :  For  the  aforeraid 
Errors,  and  other  manifeft  Errors  in  the  Record, 
1st  the  Judgment  be  reverfed,  and  the  Defeadanc 
reftored  to  all  that  which  he  hath  loft  thereby, 
Trin*  22  Car.  B.  R. 

The  Reverfal  of  a  Judgment  may  be  pronoan- 
ced  conditionally,  that  is,  that  the  Judgment  is 
reverfed,  if  the  Defendant  in  the  Writ  of  iirror 
do  not  (hew  caufe  to  the  contrary  at  an  appoint- 
ed time,  Trin,  22  Car,  B,R*This  is  called  a  xewocttm 

Where  divers  peribns  ftand  outlawed  for  a  For- 
cible Entry,  if  the  Outlawry  be  erroneous,  it  may 
be  reverfed  as  to  one  of  the  perfons  oudawed,  and 
yet  ftand  good  as  to  the  others,  for  the  Outlawries 
are  feveral,  but  the  poffellion  of  the  Land  cannot 
be  reftored  until  the  Outlawry  be  reverfed  in  the 
whole,  Hill,  21  Car.  B,  R.  Becaufe  the  Force  is  not 
wholly  furged. 

The  Judge  will  not  pronounce  the  reverfal  of 
an  erroneous  Judgment,  though  it  be  adjudged  to 
be  erroneous,  except  the  Cbunfel  for  the  Plaintiff 
in  the  Writ  of  Error  do  pray  it  may  be  pronoun- 
ced, Hill.  164^.  5.5*  50  Jan.  For  the  Judges  are 
only  to  do  Juflice  to  thofe  that  defire  it^  for  their  Office 
is  to  Judge  between  Tarty  and  Fartj, 

EeCitutlon  and  Ee-re(litutton. 

No  Reftitution  is  to  be  granted  by  the  Court 
upon  a  fuggeftion  of  the  infufficienGy  ofaa 
Endidment  of  Forcible  Entry  or  other  Matter, 
until  the  Certiorari  granted  to  remove  the  Endid- 
ment  iato  this  Court  be  returned  and  filed,  Mich* 

N  n  22  Car* 
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22  Car.  B«  R,  For  before  the  return  and  filing  of  it^ 
the  Court  hath  nothing  before  them  upon  Record  to  judge 
ufon. 

where  an  Endid:ment  of  Forcible  Entry  is 
quaftied,  the  Court  upon  motion  doth  ufually 
grant  the  party  endided  a  Writ  of  Re'reftitmion^  to 
reftore  him  to  the  poflef&on  of  the  Land »  yet  the 
Court  may  f  if  they  pleafe)  fettle  the  poffeflion  of 
the  Land  in  queftion,  according  to  their  own  dif- 
cretions,  'uiz.  where  they  (hall  conceive  the  moft 
right  to  be  for  the  poffeflion,  Mick  12  Car.  B.  R. 
And  they  do  ufually  make  Rules  accordingly. 

There  ought  to  be  no  Reftitution  or  Re-reftitu- 
tion  granted  of  the  poffeflion  of  Lands,  where  it 
cannot  be  grounded  upon  fome  matter  of  Record 
appearing  to   the  Court,  HilU  2%  Car.  B.  R. 

That  Reftitution  is  of  Duty,  but  Re*reJ[litution  is 
of  Grace.  Raym,  85* 

A  Writ  of  Reftitution  or  Mandamus  lies  to  re- 
ilore  one  to  the  place  of  one  of  the  Common  Council 
of  London^  or  to  the  place  of  a  Conftable,  if  he  be  ille- 
gally put  out  of  fuch  a  place,  Trin.  12  Car.  B.  R,  Or 
to  a  Churchwardens  flace^  or  to  a  Recorders  or  Town' 
Clerks  place ,  and  generally  to  any  puhlick  Office^  or 
place  of  Profity  Dignity  or  Trufi^  but  not  to  a  private 
Office  or  Place  which  concerns  not  the  Commmvfealth  ; 
but  there  the  Party  injured  is  put  to  his  A^ion  at  La'W 
for  the  recovery  thereof. 

The  words  remifit  and  relaxavit ,  expreffed  in  a 
Charter  of  Pardon  granted  by  the  King  unto  one  for 
a  Felony  committed  by  him^  do  not  reftore  him  unto 
his  Goods  which  he  forfeited  unto  the  King  by  being 
coiwifted  of  the  Felony  >  but  there  ought  to  be  the 
word  rej^ituiti  which  doth  properly,  and  in  its  genu* 
ine  (igniiication,  import  a  reftitution  to  a  thing  which 
he  formely  had^  but  then  hath  not  ^  whereas  the  words 
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refnijit  &  relaxavit  do  properly  fignifie  the  remitting 
or  rclcafing  of  the  claim  which  one  hath  to  a  thing 
tvhich  is  in  his  poHeffion  to  whom  the  Rcleafe  is  made, 
Trin,  23  Cat,  B.  R»  Vide  Title  Pardon. 

The  proper  nature  of  a  Writ  of  Reftltutioft  is,  to  re- 
ftore  the  party  unto  the  pofleffion  of  a  Freehold,  or 
other  matter  of  profit  from  which  he  Is  illegally  inoved, 
Trin,  23  Car.  B,R.  Yet  this  doth  not  generally  hold^  for 
one  may  have  a  Writ  of  Re^itution  in  fome  Cafes  to 
he  refiored  to  a  place  of  no  frofit,  as  is  before  expreJJ'ed^ 
viz.  to  an  Office  of  Dignity  or  public k  Trujh 

The  Lav/  doth  oftentimes  reftore  the  poffeffion  to  one 
without  a  Writ  of  Rcftitution  >  to  wit,  by  a  Writ  of 
Habere  facias  pojfej/lonemy  and  other  ways,  In  common 
courfe  and  proceedings  of  Juftice,  'Trin,  23  Car.  B.R. 
Upon  a  Tryal  at  Law. 

A  Writ  of  Rcftitution  is  not  properly  to  be  grant- 
ed, but  in  fuch  Cafe  where  the  party  cannot  be  refto* 
red  by  an  ordinary  way  of  Juflice  or  courfe  of  Law, 
and  many  tiroes  fuch  Cafes  do  happen,  Trim  23  Car» 
B.  R.  For  where  ordinary  Remedies  may  be  had^  ex^ 
traordinary  are  not  to  be  reforted  unto. 

If  one  be  enditftcd  for  a  Forcible  Entry,  and  the 
party  cndidted  do  traverfe  the  Endidment,  he  cannot 
have  Rcftitution  granted  unto  him  before  a  Tryal,  and 
a  Vcrdi(^  and  Judgment  alfo  given  for  him,  although 
the  Endidtmcnt  be  erroneous,  Mic.  23  Car,  B.  R, 
and  Mich,  24  Car,  B.  R.  For  it  is  too  late  to  move  to 
quapj  the  EndiBment  after  he  hath  taken  his  Travtrfe^ 
and  fo  the  Endi^ment  mufi  fi and  good  againfi  him  tiU 
the  Tryaly  and  the  Right  be  determined  in  an  ordinary 
way  of  Tryaly  which  he  hath  by  his  Jraverfe  put  hini- 
felfupon* 

The  Juftices  of  Peace  bcjfbre  whom  an  Endidment 
of  Forcible  Entry  is  found,  muft  give  the  party  Refti- 
ttttion,  who  was  put  out  of  poffeilion  by  force,  for  they 
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have  bed  conufance  of  the  matter,  and  not  other  Jufti- 
ces  of  Peace  of  the  County  ;  but  the  Judges  of  this  i 
Court  may  grant  a  Writ  of  Reftitution,  though  the 
Endidment  was  not  found  before  them,  Hill,  2?  CoTf 
B,R.  For  they  have  a  fuperintendent  To7i;er  over  all 
England,  «:?w^  have  Tower  to  examine  the  Forms  in 
Courts  and  to  wake  Rules  according  to  yufiice  in  the 
Caufe-i  viz.  If  the  EndiBment  he  removed  into  this 
Court* 

Where  a  Judgment  for  Land  is  reyerfed  in  this 
Court  by  a  Writ  of  Error,  the  Court  may  grant  a 
Writ  of  Reftitution  to  the  Sheriff,  to  put  the  party 
in  poiTeflion  of  the  Land  recovered  from  him  by  the 
erroneous  Judgmentj  fafch,  24  Car,  B,  K.  For  fart 
of  the  reverfalofan  erroneous  Judgment  is^  That  the 
party  agatnfi  whom  the  Judgment  was  given  he  reftored 
to  all  that  he  hath  lofi  bj  the  Judgment ^  which  is  to 
he  done  hy  the  Sheriffs  who  fut  him  out  of  fojjejfion  hy, 
virtue  of  the  Habere  facias  pofTeffionem  ,  dire6hd\to 
him  upon  the  erroneous  Judgment, 

Where  Mony  is  levied  upon  a  Fieri  facias^  upon  an 
erroneous  Judgment,  which  Judgment  is  afterwards 
reverfed  in  this  Court  by  Writ  of  Error,  and  Judgment 
given  thereupon,that  the  party  (hall  have  Reftitution,  the 
perfon  whofe  Goods  were  levied  in  Execution,  iiiuft ; 
procure  the  Fieri  facias  With  the  return  of  the  Goods 
thereupon  levied  to  be  filed,  and  thereupon  he  muft 
fue  out  a  Scire  facias  quare  refiitutionem  habere  non  de* 
bet.  The  reafon  why  he  cannot  fue  out  a  Writ  of  Refiitw 
tion  upon  the  Judgment^  quod  Judicium  revocetur  /'/, 
becaufe  it  doth  not  appear  upon  Record  until  Judgment 
upon  aScite  facias,  that  there  was  any  Execution  had ^ 
or  Mony  levied  upon  any  Execution  upon  the  erroneous 
Judgment. 

No  Reftitution  for  Goods  taken  upon  an  Erronc» 
ous  Execution,  for  which  Damages  had  already  been 
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recovered,  in    an    Ad  ion    of  Trefpafs.     Rajtn.   74- 
See  more  in  Kebles  Tables,  &c, 

Thexe  may  a  Wric  of  RelHtution  be  granted  to  one 
that  ftands  endided  for  a  Forcible  Entry  after  he  hath 
traverfed  the  Endidment  and  before  the  Tryal,  if  there 
do  appear  to  be  apparent  delay  in  the  proceeding  of 
the  Defendant  upon  the  Iraverfe,  elfe  not,  as  is 
aforefald,  Trin*  24  Car,  B^  i?<  And  if  it  flwuldnot  be 
fo-^  it  might  prove  mifchievous  to  the  party  concerned. 

There  cannot  be  a  Writ  Re-refiitution  granted, 
where  there  doth  not  appear  to  have  been  a  Writ 
of  Reftitution  formerly  granted  in  the  Cafe,  Micbr 
1^50.  B.  S.  For  the  very  word  Re- reftitution  doth 
mpljy  that  there  was  a  Writ  of  Reftitution  formerfy 
^rantedy  and  an  onfting  of  the  Tarty  ftnce  the  Writ  of 
Refiitution  executed* 

A  Writ  of  Re-refiitution  may  be  granted  upon  a 
motion  for  it^  if  the  Court  fee  caufe  to  grant  it.  By 
Ask  Juftice,  Vafch,  1650.  5.  5.  2  Maii. 

Upon  an  S.ndi6i:ment  of  forcible  Entry  found  againft 
the  party,  if  he  do  neither  traverfe  nor  plead  to  the 
Endidment,  the  party  out  of  pofleflion  may  be  re- 
ftored  to  his  poffeffion  upon  n)oving  the  Court,  ?afcb9 
1 550.  B»  5.  ax  Maii* 

IF  a  Rule  of  Court  be  ipade  betwixt  parties  by  their 
confent,  although  the  Court  would  not  have  made 
fuch  Rule  without  their  confent,  yet  if  either  party  re- 
fufe  to  obey  fuch  a  Rule  made,  the  Court  will  upon 
motion  grant  an  Attachment  againft  the  party  that 
difobeys  the  Rule  for  the  other  party  if  he  defires  it  j 
for  this  difobeyihg  the  Rule  is  a  trifling  with  the  Court, 
and  ^  contempt  to  the  Authority  thereof,  to  which  by 
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their  confent  they  fubmitted  themfclves  h  this  was  in  a 
Cafe  between  MiddUton  Plaintiff,  and  Sir  John  Lenthal 
Defendant,  upon  a  Rule  made  by  their  Confcnts,  that 
Sir  John  Lenthal  fhould  feal  a  Releafe  of  Errors  upon 
a  Judgment,  HiJl,  1655.  Jan.  23,  B,  S.  Vide  Pofiea. 

Where  Counlel  moves  for  a  Rule  where  there  is  no 
defence  made,  and  when  the  Rule  comes  to  be  drawn 
up,  he  doth  not  like  the  Minutes  taken,  (  he  may  be- 
fore the  Rule  drawn  up  and  cntrcd  )  come  to  the  Clerk 
of  the  Rules  and  ftrike  the  Minutes  out  of  his  Paper,  an4 
take  nothing  by  his  motion. 

The  Court  will  not  make  a  Rule  for  a  thing  which 
may  be  done  by  the  ordinary  courfe  of  the  Court;  and 
if  the  Court  be  informed  that  they  have  made  fuch  a 
Rule^  they  will  vacate  it,  Mich.  22  Car.  B.R*  For 
the  Court  is  not  to  he  troubled  with  needlefs  motions^  and 
to  do  impertinent  and  ufelefs  things^  for  this  is  not  for 
the  Honour  of  the  Courts  and  it  doth  fut  the  Client  to 
needlefs  trouble  and  Charge, 

The  Attornics  are  bound  to  obferve  the  Rules  of  the 
Court,  for  if  they  (hould  not,  other  Attornies  would 
not  know  what  to  do  in  their  Clients  Caufes,  nor  the 
Judges  how  to  judge  of  the  legality  or  illegality  of  the 
Proceedings  in  Caufes,  MicL  i%  Car,  B,  Ri  For  to  fro' 
ceed  in  any  thing  without  a  Rule ,  is  to  walk  in  the 
dark^  and  tends  to  bring  things  to  confufion^  and  it  is  a 
Contempt  to  the  Courts  to  difohey  the  Rules  of  it. 

If  the  Court  do  make  a  Rule  which  was  grounded 
upon  an  Affidavit,  he  that  will  move  the  Court  againft 
this  Rule,  mufi  bring  in  the  Affidavit  into  Court  upon 
which  the  Rule  was  made,  Mich,  2  a  Car,  B*  R,  That 
the  Affidavit  may  he  read  in  Courts  to  put  the  Court  in 
mind  for  what  rea[ons  they  made  the  Rule^  and  whither 
there  he  jfronger  reafons  to  vacate  it,  than  there  was 
fcr  the  making  it-^  or  nqt^  which  without  an  Afidavit 
fannot  he  done. 

The 
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The  Plaintiff  and  Defendant  are  both  bound  at  their 
peril  to  take  notke  of  the  Rules  made  in  Court  touch- 
ing the  Caufe  depending  between  them,  HilL  2z  Car, 
B.  R.  Except  fart  of  the  Kule  he,  that  one  farty  jhall 
give  notice  to  the  other  of  the  Rule  made  againft  him^ 
and  then  are  they  not  hound  to  tak^  notice  of  them  with- 
otit  notice  given  ^f  t  hem. 

The  Court  ought  not  to  give  a  Rule  to  any  Prifoner 
in  the  Queen's  Bench  Prifon,  to  go  at  large,  except 
fuch  a  Prifoner  have  Suits  in  Law  of  his  own  de- 
pending at  the  time  ok  the  Rule  made,  Vafcb.  23  Car* 
B,  R*  And  in  fuch  a  cafe  it  is  ufual  to  pve  him  leave  fo 
far  as  tofolieit  his  own  Caufes, 

If  there  be  divers  Rules  of  Court  made  in  a  Gaufe, 
and  one  of  the  parties  intends  to  move  the  Court  upon 
a  Rule  formerly  made,  he  muft  (hew  the  laft  Rule  made 
in  the  Caufe,  Pafch*  2  j  Car.  B*  K.  For  elfe  the  Court 
cannot  underhand  how  far  the  Caufe  hath  been  proceeded 
in,  nor  how  it  fiandi  in  Court* 

The  Court  will  make  fuch  a  Rule  by  the  confent  of 
both  the  parties,  which  without  their  confent  they 
would  not  have  made,  Tafch,  23  Car,  B,  R,  For^  Con- 
ienfus  partium  tollit  errorcm,  and  neither  party  hath 
caufe  to  complain^  for  volenti  non  fie  injuria. 

The  Court  will  not  make  a  Day  Rule  for  a  Prifoner 
that  is  not  imprifoned  in  the  Qieen's  Bench  Prifon> 
Fafch,  23  Car.  B,  R.  For  that  only  if  the  Prifon  which 
properly  belongs  to  this  Courts  and  of  which  this  Cot^rt 
hath  jut  if  dm  ion  over^  and  conufanpe  of  the  Caufes  of  the 
Trifcnersy  there. 

Any  Prifoner  in  the  Queen's  Bench  Prifon  may 
have  a  Rule  of  Court  every  day  that  the  Court  lits,  to 
go  at  large,  if  fuch  Prifoner  hath  Bufinefs  in  Law  of 
his  own  to  follow  >  but  fuch  Rules  do  only  extend  to 
give  him  leave  to  go  and  to  inrtrud:  his  Counfel,  and 
not  for  him  to  go  clfewhere  at  his  pleafure,  or  to  lie 
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one  xiigbt  out  of  the  Prifon,  Pafcb,  23  Car,  B.  R» 
Ihotigh  under  colour  of  fuch  Rules  the  ^rif oners  do  too  of- 
im  go  at  large  upon  other  occafions  than  their  Rules  do 
give  %v arrant  for.  Vide  Foftea,  i-i  ■ 

Rules  of  Court  ought  to  be  interpreted  accord- 
ing to  rule  and  order,  and  not  incertainly,  Mich, 
25  Car^  B,R  For  were  it  otherwife  they  would  become 
Snares 'to  intrap^  and  not  Rules  to  order  the  Vroceedings 
afthe  Clients,  *      . 

The  Prochonotaries  of  the  Common  Pleas  will 
not  make  a  Certificate  to  this  Court  of  their  Pro- 
ceedings and  Pradice  there,  without  Rule  of  this 
Court  to  enjoy n  them  to  do  it,  Irin.  14  Cau  B,  R, 
Bat  upon  fuch  a  Rule  made  they  are  to  do  it  for  the  het' 
fer  informing  this  Courts  and  that  the  courfe  of  Jufiice 
may  not  he  interrupted  or  delayed  for  want  of  fuch  a  Cer' 
tfcate  as  the  Caufe  requires,  > '■      :.  ;    >    ■ .;-  .u 

If  a  Rule  of  Court  be  made,  and  it  is  not  drawn 
f  p  and  entred  before  the  Continuance-day  of  the 
fame  Term  it  is  made,  the  Clerk  of  the  Rules 
will  not  draw  it  up  afterwards  until  the  Court  be 
moved,*  and  (hall  again  order  if  to  be  entred,  PafcL 

Fafcb.  i<55p.  By  G/jK»  Chief  Juftice.  If  Writings  he 
hr ought  into  the  Court  by  Rule  of  Courts  upon  a  motion 
the  Cctin  will  mal^e  a  Rule  to  deliver  them  out^  if  there 
<pe  cccafion  for  thtm^  but-  if  they  be  brought  in  by  agree^ 
ment  of  the  Rarties  in  private ^  the  Court  jvill  make  no 
Rule  in  //,  for  without  a  Rule  of  the  Court,  or  a  Caufe 
depending  in  the  Court  between  the  Tarties^  the  Court  is 
not  pojjtjjed  of  them, 

A  Pkule  made  in  a  Judges  Chamber  by  con* 
{tni  of  their  Artornies  on  both  fides,  under  their 
jBands,  niuft  be  entred  in  the  Office,  or  elfe  it  is 
of  no  force  to  ground  a  motion  upon,  Vafch,  1650. 
$,  5.  10.  Mali,  For  by  the  Entry  of  it  into  the  Office^,  ii 
ffetmes  a  Rule  of  the  Com  If 
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If  a  Prifoner  have  a  Day  Rule  to  permit  him  to  go 
abroad,  yet  he  ought  not  by  virtue  thereof  to  go  into 
the  Country,  except  it  be  in  cafe  where  he  gocth  about 
his  Bufinefs  in  Law  then  depending  in  Court,  Mch» 
l6'}0,  B.  S,   12  NoVo 

EefopnOet.    See  pea  and  lg)Icalimj3f^ 

"lATHen  a  Replication  is  pleaded ,  which  is  iffuable, 
^  ^  the  Clerk  of  the  Papers  when  he  makes  up  the 
Paper-Book,  doth  of  courfe  make  up  the  Rejoyndcr, 
and  joyns  the  IlTuc  in  it  >  fo  likewife  if  the  Rejoynder 
be  ifTuable,  he  makes  up  the  Surrejoynder  to  it ;,  and 
joyns  the  liOTue  in  it. 

If  the  Defendant  do  In  his  Rejoynder  depart  from  his 
Plea  pleaded  in  Bar,  this  Rejoynder  is  not  good,  Mich, 

22  Car,  B.  R,  For  this  is  to  fay  and  unfay,  which  the 
haw  doth  mtallow^  for  Tleas  muft  he  plain  and  certain f 
and  hy  the  doing  thereof  the  Canfe  depending  is  hindred 
from  coming  to  a  certain  IJfue* 

One  ought  not  to  rejoyn  upon  fuch  words  which  are 
not  contained  in  the  Declaration  or  Replication,  Alich. 

23  Car.  B  R.  For  that  is  for  the  party  to  frame  a  dip 
courfe  of  his  oivn^  and  not  to  anfwer  the  Tlaintiff^s  mat' 
ter  alkdged^  andfo  is  to  no  purfofe.  See  after  Replica^ 
Jion» 


Wi^mm 


Eema{ntier»  vide  DeMe  and  Eedec- 

fiort» 

A  Remainder  is  an  Efiate  limited  in  a  Deed,  (Note 
without  Deed  or  IVill  in  Writing  it  cannot  be 
created)  to  commence  after  the  determination  of  a  par- 
ticular Eftate  whereon  it  muft  nccclTarily  depend,  and 
fnud  be  created  at  the  fame  time  with  the  particular  Es 
fiate.  7he  'very  word  Remainder  imports  as  much^  it 
mufi  be  a  Remawder  of  fomething  which  is.  But  note. 
Hi  that  takes  an  Efiate  by  way  of  Remainder  wufi  not 
be  party  to  the  Deed. 

By  2  Saund*  382 ^  e^c«  3  contingent  Remainder  does 
not  depend  upon  a  Reverfion  which  comes  after,  but 
upon  the  particular  Eiiatc  which  prcceeds  it.  So  where 
the  particular  Eftate  continues  either  in  E|^,cr  in  right 
of  Entrie  >  it  is  fufficicnt  enough  to  fupport  the  contin- 
gent Remainder,  Idem  ibid. 

That  where  the  particular  Eftate  is  determined  by 
Alienation,  the  contingent  Remainder  which  depends 
upon  it  is  deftroy'd,  j2  38;. 

In  all  Cafes  where  the  particular  Eftate  is  drowned 
in  the  Reverfion,  the  contingent  Remainder  which  de- 
pended upon  it  is  gon,  although  there  is  no  divefting  of 
any  Eftate,  Id,  ^^6. 

Where  a  Remainder  limited  after  a  particular  Eftate, 
^hich  is  void  in  the  Creation,  is  alfo  void,  and  where 
not,  I  Saund.  150,  151. 

Where  a  Remainder  limited  to  one  for  the  Term  of 
the  Life  of  the  Ttnant  for  Life,  ftiall  be  good  by  way 
of  Remainder,  and  where  by  the  way  of  a  prefent  E- 
ftate.  Id.  151, 152. 

If  Tenant  in  Tail ,  where  the  Reverfion  is  in  the 
Crown,  bediflcized^  and  the  Diffeifee  levy  ^  Fine,  find 

five 
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five  years  pafs,  his  Iffue  (hall  be  bound  ,  Kaymend^ 
273. 

And  if  a  Man  purchafe  an  Eftate  Tayl  from  the 
Crown,  a  Fine  will  bar  his  IlTucs,  notwitbftanding  the 
Statute  34  H.  8.  7^.274. 

None  can  difcontinue  an  Eftate  Tayl,  unlefs  he  dif- 
continue  the  Reverfion  i  and  therefore ,  if  Tenant  in 
Tayl  infec^ff  the  Donor  ,  it's  no  difcontinuance  of 
the  Entail.    Id.  344. 

That  an  Eftate  Tayl  cannot  be  dockt,  neither  by  Fine 
nor  Recovery,  when  the  Lands  are  of  the  Gift  of  the 
Queen^  and  the  Revcrfion  is  in  the  Crcwrt,  Id.  ^%fp. 

But  if  fuch  Rcverfion  be  granted  out  of  the  Crown, 
it  may  be  deftroycd  by  Fine  and  Recovery,  Id*  288, 

A  Tenant  for  Life,  Remainder  in  Tayl  to  B,  Remain- 
der in  Tayl  to  C.  C.  bargains  and  fells  ,  &c.  for  the 
Life  of  B*  Remainder  to  the  Queen  in  Fee  >  this  Re- 
mainder is  void,  I  Lut.  84^. 

Tenant  in  Tayl  (of  the  Gift  of  a  Subjed)  Remain- 
der in  Tayl  to  the  Queen,  the  Tenant  in  Tayl  fuffcrs  a 
Common  Recovery,  this  (hall  bar  the  Eftate  Tayl,  but 
not  the  Remainder  in  the  Queen,  Id.  848, 84P. 

So  if  the  Remainder  in  Fee  had  been  limited  to  the 
firft  Tenant  in  Tayl ,  a  Recovery  will  bar  the  Eftatp 
Tayl,  and  the  Remainder  in  Fee  j  yet  the  Eftate  of  the 
Qiieen  is  not  thereby  touched,  ibid, 

A  contingent  Remainder  may  be  deftroycd  by  levying 
of  a  Fine,  fuifering  of  a  Recovery,  &c,  or  by  other- 
wife  deftroying,  before  the  Gontingency  happens ,  the 
particular  Eftate  upon  which  it  depends,  Mich.  22  Can 
B*  R'  For  take  away  the  Foundation  that  fuf  ports  the 
Buildings  and  the  Bmlding  mttfi  needs  fall  y  andfo  it  k 
fhjs  cafe^ 

Every 
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Every  contingent  Remainder  mufi  veft  eo  infiantt^ 
that  the  particular  Efiate  determines ;  For  if  the  f  arti- 
cular E^ate  be  ended^  either  in  Deed  or  in  Law  ^  befors 
the  Contingency  happens^  the  Remainder  i^  void^ 

If  Lands  be  given  to  a  Woman  during  Widowhood, 
and  after  to  the  Heirs  of  her  Body  i  this  is  an  Eftate  Tayl 
executed,  and  not  contingent,  R.^j'w.  127, 

That  a  Remainder  for  years  depending  on  an  Eftate 
for  years,  cannot  be  a  contingent  Remainder,  (^c*  Id, 

That  a  Releafc  by  one  joynt  Tenant  for  Life  to  ano- 
ther, doth  not  deftroy  a  contingent  Remainder  depend- 
ing upon  it,  7^.413. 

Where  a  Contingency  is  by  Will  limited  to  depend 
upon  an  Eftate  of  Free-hold  capable  of  fupporting  it, 
there  it  ftiall  never  be  conftrued  to  be  an  Executo- 
ry Devile,  but  a  contingent  Remainder,  2  Saunders 
388. 

In  fome  Cafes  there  may  be  a  Remainder  vs^ithout  a 
particular  Eftate  in  ejje  to  fupport  it  ,  as  it  is  in  the  Cafe 
of  a  life  in  Remainder,  Hill*  22  Car,  B*  R.  But 
this  is  not  by  the  common  Law-^  but  ^y  the  Statute  of 
Vfes. 

He  in  Remainder  of  an  Eftate  vefted,  may  grant  or 
devife  the  fame  *,  and  a  Leafe  made  by  him  in  Remain- 
der during  the  Life  of  Tenant  for  Life  ,  is  a  good 
Leafc. 

Where  there  is  Tenant  for  Life,  Remainder  in  Tail^ 
and  he  in  Remainder  leafeth  for  years  to  commence  after 
the  death  of  the  Tenant  for  Life  ,  and  the  Tenant  for 
Life  afterwards  fuifers  a  Recovery,  and  vouches  the  Te- 
nant in  TaiU  the  Leafe  for  years  here  is  not  barred,  be- 
taufe  it  was  the  recovery  of  the  Tenant  for  Life,  and  he 
in  Remainder  only  Vouchee,  but  if  the  Tenant  in  Tail 
in  Remainder  had  fuffered  it,  that  would  have  deftroyed 
the  Remainder,  and  all  the  Eftaces  d^^rived  from  thence, 
CrcELp^.  Where 
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\  .where  an  Eftate  is  limited  to  a  Man  for  Life,  Rc- 
imaindcr  to  his  firli  Son  in  Tailj  and  for  default  of  fuch 
IfTue,  then  to  Trufkes  for  i  oo  years  to  raife  Portions , 
^c.  Here  the  firft  Son  may  ,  when  he  comes  of  Age, 
fuffer  a  Recovery,  and  by  this  Recovery  the  Remainder 
for  the  1 00  years  to  the  Truftees  (hall  be  barr'd  i  but 
where  the  Leafe  for  loo  years  is  made  by  another  Deed 
precedent  to  the  Eftate  Tail,  there  a  Recovery  will  not 
touch  it,  inter  Goodyear  and  Clarke^  tempore  Car*  Iw 
B.  R. 

A  Remainder  cannot  depend  upon  an  abfolute  Fee, 
becaufe  the  whole  Eftate  Is  in  the  Feoffee  or  Grantee ; 
but  if  a  Man  devife  Lands  to  A,  and  his  Heirs,  fo  long 
as  B.  hath  Heirs  of  his  Body ,  the  Remainder  over  to 
C  P.  this  is  a  good  Devife,  not  as  a  Remainder,  but 
as  an  Executory  Devife,  Vaugh,  270,  5^7. 

Eeoocatfom    Vide  EcpeaU 

A  Revocation  of  Letters  of  Adminiftration  may  be 
by  Ac^of  the  Court  without  a  Seal,  Mich,  22 
Cavo  B.  R,  For  it  is  but  to  Jtgnifie  the  pleafure  of  tbs 
Ordinary^  touching  the  Adminifiration  of  the  Goods  of 
the  Intefiate  >  but  ths  Letters  of  Adminifiration  mufi  he 
under  Seah  becaufe  thereby  the  Adminifiratw  derives 
hii  Authority^  which  ought  to  be  fortified  as  well  as 
may  be  h  and  without  fuch  Letters  of  Adminifiration 
the  Law  takes  no  notice  of  him  as  an  Adminifira" 
tor* 

If  an  Attorny  appear  for  his  Client,  and  accept  of  a 
Declaration,  the  Client  cannot  revoke  his  Warrant  of 
Attorny,  with  an  intent  to  ftay  the  Plaintiff's  Proceed- 
ings, Mich.  24  Car.  B.  R,  But  the  Court  will  force 
the  Defendant  toplead^  and  if  he  do  notfhad^  will  or' 
Jer  that  Judgment  be  entred  againfi  him  for  not  flead' 

ipg9 
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iftgy  hnt  he  may  upon  good  caufe  (hewn  to  the  Court 
change  his  Attorny  fo  as  he  f  lead  by  another  Attorny  in 
due  time. 

IF  divers  Peifons  do  affemble  together  in  a  peaceable 
manner^  and  after  they  are  fo  affembled^do  a<5t  fome 
Ryotous  A^,  this  is  a  ryotous  affembling  of  them,  al- 
though they  did  not  afTemblc  at  the  firft  in  a  ryotous 
manner,  but  peaceably,  HilL  24  Car,  B.  R*  For  the 
Ryotous  jiBJhall  have  relation  to  their  ajfemUing  togc 
ther^  fofar  as  to  confirm  it  to  he  with  a  ryotom  intent^ 
although  it  did  not  appear  fo  atthefirfi^for  the  intentions 
of  Farties  are  beft  interpreted  by  their  Actions. 

Two  Perfons  alone  cannot  make  a  Ryot ,  but  there 
muft  be  three  Perfons  together  at  the  leaft  to  make  a 
Ryotj  22  Car.  B.  R,  But  two  Terfons  may  make  a  con^ 
fpiracy^  as  well  as  a  greater  number, 

Eecognifance*   See  TBaiU 

ARecognifancc  of  Bail  entred  into  in  the  Common 
Pleas,  is  entred  fpccially,  viz.  they  are  bound  to 
pay  a  certain  Sum  of  Mony,  if  the  Party  condemned 
doth  not  pay  the  Condemnation^  or  render  his  Body  to 
Prifon  V  but  a  Recognifance  entred  into  in  this  Court^is 
entred  generally,  viz,,  that  if  the  Party  be  condemned 
in  the  Adion,  he  (hall  render  his  Body  to  Prifon,  or  pay 
the  Condemnation,  or  the  Ball  will  do  it  for  them,  FafcL 
23  Car.  B,  R,  This  is  according  to  the  ancient  Cujiom 
and  VrrMice  of  each  Court,  who  always  keep  up  to  their 
ufual  Forms  ^  for  without  obfervation  of  Methods  and 
Forms,  there  wonld  be  nothing  but  confufiom 

Eolf 
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IF  a  Writ  of  Error  be  brought  to  revcrfe  a  Judg- 
ment, it  IS  neceiTary  to  mark  the  Roll^  with  the 
word  Error  in  the  Margen,  tlut  thereby  the  At- 
torny  on  the  other  fide  may,  if  he  looks  upon  the 
Roll,  lee  that  there  is  a  Writ  of  Error  brought  and 
allowed,  and  if  he  after  fight  of  the  Roll ,  or  no- 
tice of  the  Allowance  of  the  Writ  of  Error  doth 
proceed  to  take  out  execution  upon  the  Judgment, 
the  Execution  will  be  let  afide,  Mkk  16^9.  B.  S. 
And  a  Superfedeas  quia  improvide  emanavit  Jhdl 
ijjite  forth  >  beeaufe  upon  the  allowance  of  the  Writ  of 
Err  or  ^  and  notice  thereof  given  to  the  Attorny^  the  Hands 
of  the  Court  where  the  Judgment  was  given^  were  for e» 
clofedfrom  proceeding  any  farther  \  andfo  if  was  imfro* 
vidently  done  for  them  to  grant  out  Exectttion  after  the 
Writ  of  Error  brought  and  allowed^ 

Eeple&fm    See9&o{Oip. 

IN  Replevin  the  Defendant  may  either  avo^  and 
have  Retorn,  or  juftify  and  have  no  Retorn> 
3  Lev,  104. 

If  in  a  Replevin  in  the  Country,  the  Plaintiff 
doth  not  declare,  and  the  Avowant  removes  the 
Caule  to  the  Queen's  Bench,  and  the  Plaintiff  is 
non-fuited  without  declaring  v  it  ieems  in  this  cafe 
the  Defendant  may  fuggeft  what  Cattel  he  took,and 
ihall  have    a  Retorn    of  thenk     Raymond,   35, 

The 
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The  Statute  of  21  H.  8,  dlfcharged  the  Stricftnefs 
of  the  Common  Law  concerning  Avowrys,  &c*  fo 
that  when  the  Lord  avows  according  to  the  Statute,  the 
Plaintiff  in  the  Replevin  may  have  every  Plea  that  the 
very  Tenant  might  have  had,  though  he  be  a  Strangeii 
totheLord,  /i.  255. 

And  Tenant  for  Years  is  within  the  Statute,  IL 
2-55. 

\  ht  the  Common  Law  a  Tenant  might  plead  any  Pica 
in  Bar  to  an  Avowry  for  a  Rent  Charge,  IL  256. 

.  See  the  late  Ad  for  Amendment  of  the  Law,  how  a 
Plaintiff  in  Replevin,  &Ci  may  plead  as  many  feveralM 
Matters  as  he  (hall  think  neceffary  for  his  Defence.         i 

No  fccond  Deliverance  after  Verdid,  but  on  a  Non- 
fiiit,  ^Keh.jS. 

No  Inquiry  on  Demurrer  until  there  be  an  Avowry^ 

Lyeth  not  by  Baron  and  Feme  of  taking  dnm 
fola,  1  Keh.6^i.Fl,  10, 

Avowry  for  Rent  due  at  a  later  Day,  is  no  Bar  in  an^i 
Avowry  for  Rent  due  at  a  former  Day,  i  Lev.  43.        1 

A  Replevin  ought  to  be  certain  in  fetting  forth  the' 
number  and  kinds  of  the  Cattel  diftrained,  Or  elfe  it  is 
not  good,  becaufe  li  it  be  incertain,  the  Sheriff  cannot 
tell  how  to  make  deliverance  of  the  Cattel,  if  a  Writ  be 
direded  to  him  for  that  purpofe,  becaufe  he  knows  not 
particularly  what  the  Cattel  were  that  were  diftrained, 
which  ought  to  have  been  exprefly  mentioned  to  that 
intent  in  the  Replevin,  Trin,  23  Car^  B*  R, 

Where  in  a  Replevin  a  Man  juftifies  the  taking  of  Car- 
tel in  his  own  right,  he  muft  fay  hem  advocat  eaftionem 
ayeriorumy  &c,  which  is  called  an  Avowry  i  but 
where  he  juftifies  in  the  right  of  another  perfon^  then  he 
iays  bene  cognovit  eaftionem^  &€*  which  is  called  a  Co* 
nufance. 

In 
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In  a  Declaration  in  Replevin,  if  the  Plaintiff  fays 
that  the  Defendant  [urrimomtus  fmt  ad  re/pond,  to  him 
^/e  placko  quod  cum  cepit  averia  of  the  Plaintiff,  this 
Declaration  with  a  quod  cum  is  ftark  naught,  cither  upon 
a  Demurrer,  or  after  a  Verdict  j  but  it  fliould  be  de 
flaciio  quare-t  or  ^^  placito  quod  only,  becauje  quod  cum 
is  but  a  Recital  J  andno  d'tretl:  Affirmation^  fo  that  the 
Plaintiff  hatb  not  hy  his  Declaration  made  any  charge 
againfi  the  Defendant, 

If  the  Cattel  of  feveral  pcrfons  are  taken  ,  they 
(hall  not  joyn  in  a  Replevin,  but  muft  have  feveral 
Replevins* 

By  a  Statute  tempore  H,  8.  in  all  Cafes  where  the  A- 
vowant  avows  for  Damage  feafanf ,  or  upon  a  Diftrefs 
for  Rent,  and  the  Verdi^  be  found  for  him,  he 
fhall  have  Damages  affelfed  by  the  Jury  upon  the 
Tryal. 

In  a  Replevin  where  the  Defendant  pleads  Property 
in  a  Stranger,  he  muft  after  his  Plea  make  his  Suggefti- 
on  thus,  Et  fro  retorn.  hahend,  idem^  the  Defendant 
dicit  quody  &c.  and  fo  fet  forth  particularly  why  he 
took  the  Goods^  for  if  a  Verdid:  pafs  for  him,  he  can- 
not without  fuch  Suggeftion  cntred  upon  the  Roll  have 
.a  Return* 

Eeplfca^lori  and  Eepleatier, 

IF  there  be  three  Replications,  and  one  of  them  fuper» 
fluous,  and  the  other  two  fufficient,  and  the  Defen- 
dant demurrs  generally,  the  Plaintiff  may  have  Judg- 
ment upon  them   which  are  fufficient ,     i  Saunders 

A  Replication  being  entire,  and  ill  in  part^  U  ill  in 
ih%  whole,  2  Sjtmd*  17. 

o  o  if 
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If  the  Defendant  pleads  one  intire  Plea  to  an  Indehi* 

tauts  Ajfumpfit^  and  an  mfimul  comfutajjet ,  and  the 
Plaintiff  makes  one  imiie  Replication  to  the  Plea ,  and 
the  Replication  fails  as  to  one  of  them,  it  ought  to  be 
altogether  adjudged  againft  the  Plaintiff,  although  it 
be  fufficient  as  to  the  other.  Id,  127. 

Where  in  Trefpafs,  the  Defendant  by  his  Plea  claims 
Intereft  in  the  place  where,  &c,  the  Plaintiff  may  not 
Kp\y  de  injuria  Jua  propr.  7J.  295. 

De  injuria  fna  profr.  where  the  Bar  contains  Title,  is 
ill,  I  Lei/.  307. 

When  the  Iffue  is  improper  or  immaterial,  where 
there  Ihall  be  a  Repleader ,    and  where  not,  i  Lev. 

If  a  Condition  of  a  Bond  be  to  do  a  Collateia}  A<S> 
ai'id  not  to -pay  Money,  a  good  Breach  ought  to  be  af- 
ligned,  i  Lut,  ^22. 

As  to  Repleader,  It  is  obferved,  that  in  ancient  time, 
it  was  ufual  to  award  a  Repleader  upon  a  Writ  of  Er- 
ror in  B,  R*  though  not  at  this  day*  2  Saund,  jjjj^  ^ee 
before  Tit,  IJJite.  .    ' ,  ■■ 

Not  grantable  after  Iffue  .entred,  unlefs  after  Tryal 
or  Demurrer,  3  Kek  66a.. 

R.epleader  after  Demurrer  and  Argument ,  3  Z.cvp 
440. 

Cannot  be  on  a  Writ  of  Error,  2  Keb»  785?* 
Judgment  reverfed  in  B.  R,    iot  mifpleading,  they 
cannot  grant  a  Ptepleader,  2  Lev*  12. 

Repleader  denyed  after  Demurrer,  Id*  i'42.-  •,  ,,  ^ 
4f  the  Plaintiff  do  reply  to  a  Pica  in  Bar,  which  Is 
not  good,  he  by  his  replying  to  it  hath  confeffed  it  to  ^ 
good,  7rin,  2^Car.B,  R.  And [0  it ^hall  IfejifW  t4f 
ken  to  he^  for  ht  hath  lofi  his  advantage  of  denmrring 
nnto  ity  by  faffing  by  the  defe^is  of  it ,  and  replying  un- 
to it^  and  the  Court  will  fuppofehe  intended  mt  to  take 
advantage  of  the  infujficiency  af  the  Rlea^  but  to  proceed  to 
an  Ijfui  upon  the  Merits  of  his  Cauje.  There 
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There  can  be  no  Repleader  afcer  a  Demurrer 
joyncd,  without  theconientof  both  parcies^becaule 
they  have  by  their  mutual  confent  put  themlelves 
upon  the  Judgment  of  the  Court. 

U  an  Adion  for  the  breach  of  the  Condition  of 
an  Oyigation  be  brought,  and  the  Defendant  doth 
crave  Oyer  of  the  Condition,  and  plead  that  he 
hath  performed  the  Condition,  the  Plaintiff  in  his 
Replication  muft  (hew  in  what  particularly  the 
Defendant  hath  broken  this  Condition,  Fafcb*  24 
Car»  B*  R*  That  the  Defendant  may  be  able  to  give  a 
particular  anpwer  to  the  breach  ajjlgned  \  and  if  he  do 
not  ajjign  a  -particular  breach^  his  Replicatiofi  is  idle^  for 
it  fays  no  more  than  what  was  formerly  faid  in  the  De- 
claration^  viz.  gemrally  ,  that  the  Condition  is  broken^ 
which  the  Defendant  in  his  Vlea  denies  ,  and  therefore 
if  the  Vlaintiff  will  not  joyn  Ifjm  upon  the  Defendant's 
Fleay  but  will  refly^  he  mu/l"  there  Jhe7i^  how  the  Condi- 
tion is  broken^  and  then  he  puts  the  Defendant  to  a  nevt^ 
anfwer. 

If  a  Condition  or  Deed  of  Covenants  do  confifl 
of  twenty  feveral  Matters  which  are  all  broken, 
inanAdion  brought  upon  the  Bond  for  non^ per- 
formance ot  thele  Covenants,  the  Plaintiff  in  his 
Replication  muft  adign  a  Breach  but  in  one  of  them, 
Becaufe  by  the  Breach  of  one^  the  Obligation  is  become  as 
much  forfeited  as  by  the  breach  of  them  ally  and  the  Law 
will  never  put  a  Man  to  fet  forth  more  than  he  hath  oc- 
cafion  for^  for  if  it  (hould  it  would  be  unmcefj'ary  and 
fuperfluous  h  but  u^on  an  ABion  of  Covenant  where  Da^ 
mages  only  are  to  be  recovered ,  there  if  there  be  twenty 
Covenants  broken^  the  Vlaintiff  mu^  ^Jfig^  ^  breach  in 
in  each  particularly^  becaufe  he  is  particularly  damnified 
by  every  particular  Breach* 

Oo  2  Ec 
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IF  the  Leflee  for  years  affign  over  all  his  Term  to 
another,  and  referve  a  Rent ,  the  Refervation 
is  void,  Vafcb.  24  Car,  B,  R»  For  by  the  ajjignment  of 
the  whole  'term  he  hath  no  imerefi  in  the  thing  let^  for  the 
which  he  can  challenge  any  Rent  to  be  due^  and  the  Rent 
niuft  be  dueforfome  interefi  that  the  Affignor  hath  left 
in  him  in  the  thing  afflgnedy  nofwithllanding  the  Affign- 
ment-^which  cannot  be  her e^  becaufe  he  hath  oufied  him" 
felf  of  the  vphole^  andfo  there  is  no  frivity  betmxt  him 
and  the  Afpgnee, 

Where  the  Refervation  by  one  feized  in  Fee  was 
made  to  the  Leflbr,  his  Executors,  Adminiftrators, 
and  AfBgnsj  yet  the  Plaintiff  declared  asHeir,  and 
good  on  Demurrer,  for  it  being  during  the  Term, 
(hall  run  with  the  Reverfion,  Raym,  213. 

A  Refervation  of  a  Journey  upon  a  Demife  to 
be  performed  yearly  ,  is  only  intended  during  the 
Term,  2  Saund.  16%, 

Where  LelTee  for  years  holds  over  his  Term,  the 
Leffor  cannot  diftrain  his  Cattel  for  Rent  due  be- 
fore his  Term  expired,  becaufe  the  Term  isexpi* 
red,  and  there  is  ho  Reverfion  in  being,  and  no 
perfbn  (hall  diftrain  for  Rent  but  he  that  hath  a 
Reverfion,  but  the  Leffor  may  enter  and  diftrain 
the  Cattel  of  the  Tenant  at  fufferance  Damage- 
feaiant. 


mmtth 
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ALthough  the  Recompence  in  value  is  one  maim 
realbn  that  a  Recovery  bars,  yet  it  is  not  the 
Ible  reafbn,  for  Recoveries  are  favoured,  they  be- 
ing for  the  prefervation  of  Eftates,  and  become  the 
common  Aflfuranccs  of  the  Nation,  and  (hall  not 
be  taken  ib  ftridly  as  real  Recoveries  are. 

Where  fuperfluousWords  in  a  Common  Recove- 
ry, (hall  not  hurt  it,  2  Saund*^6, 

That  Common  Recoveries  are  greatly  favoured 
in  Law,  Id,  ibid, 

A  Recovery  of  Lands  in  a  County  Palatine  at 
Wefiminfiery  is  void,  i  Saund.  74.  becaufe  out  of  the 
JurildiAion  of  the  Courts  at  Wefimin^en 

A  Recovery  cannot  deftroy  a  thing  Executory 
which  doth  depend  upon  a  Contingency,  TajcL 
24  Car*  B»  R*  Becauje  it  was  uncertain  at  the  time  ef 
[  the  Recovery  fftffered  Tifhether  it  would  e^uer  be  or  noy  and 
a  Recovery  cannm  work  ufonfo  remote  and  uncertain  an 
Eftate. 

A  Recovery  fhail  not  bar  a  Condition ,   but 
it  (hall  bar  a  Poffibility  h  and  if  Recoveries  fiiould 
not  be  admitted  to  bar  Poffibiiities,  they  would 
endure  for  ever,  and  Perpetuities  be  thereby  in-  - 
troduc'd. 

A  Reveilion  bars  not  h  but  where  there  is  a  pri- 
vity in  Law  it  (hall  not  bind  any  but  thofe  in  Re- 
verfion  or  Remainder,  not  where  there  is  an  Exe-? 
cutory  Eiiate,  C/?mr  5  J. 

A  Recovery  with  fingle  Voucher  is  to  bar  the  Te- 
nant and  his  Heirs  of  luch  E(tateTail  only  as  is 
then  in  him,  and  to  bar  others  and  their  Heirs  of 
fuch  Eftates  as  they  have  in  any  Reveriiori  exped- 

O  o  5  ant^ 
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ant,  or  Pvemainder  dependant  upon  the  fame ;  and 
alfo  of  all  Leafes  and  Incumbrances  derived  out  of 
fach  Reverfions  or  Remainders^  Noy  8 1 . 

A  Recovery  with  double  Voucher  is  to  bar  the 
iirit  Vouchee  and  his  Heirs  of  every  fuch  Eftate  as 
at  any  time  was  in  him,  or  any  of  his  Anceftors  i 
And  alfo  all  other  Perlons  of  fuch  Right  to  a  Re- 
verfion  or  Remainder  as  were  thereupon  at  any 
time  expedant  or  dependant ;  and  of  all  Lpafes, 
Charges  and  Incumbrances  derived  out  of  any  fuch 
Bevefion  or  Remainder,  and  the  fame  will  be  a^ 
perpetual  bar  of  fuch  Eftate  whereof  the  Te- 
nant was  then  felzed  in  Reverfon  or  Remainder 
expedant  or  dependant  upon  the  fame,  Ik  8i, 
82. 

A  Recovery  with  treble  Voucher  is  to  make  a 
perpetual  bar  of  the  Eftate  of  the  Tenant,  and  of 
every  fuch  Ellate  of  Inheritance  as  at  any  time  had 
been  in  thefirit  or  lecond  Vouchee,or  any  of  them, 
or  either  of  their  Anceftors,  whofe  Heirs  they  are 
of  fach  Eftate,  and  as  well  of  every  Reverfion 
thereon  dependant,  as  alio  of  all  Leafes,  Eftates, 
Charges  and  Incumbrances  derived  out  of  any  fuch 
Rcvcifion  or  Remainder,  J^*  82. 

k  isnot  neceflary  for  the  Judges  to  examine  a 
Feme  Covert,  when  ftie  joyns  with  her  Husband  to 
iufFer  a  Recovery  of  her  own  Lands ,  becaufe  it 
ihall  be  fuppoied  (he  doth  it  freely  and  voluntarily  ; 
for  the  Law  uleth  to  make  the  beft  interpretation 
of  things ;  yet  it  is  prudential  to  do  it,  becaufe  it 
may  fall  out  that  the  Feme  may  be  brought  by  fraud 
or  force  to  do  it,  and  the  Law  doth  not  favour  the 
gaining  of  Eftates  by  force, or  fraud,  Trin,  165 1. 
i>\  S.  By  Roll  !>  and  he  [aid  that  he  ufed  to  Jo  it* 

See  more  relating  to  thele  things  in  the  Books 
treating  of  Fines  and  Recoveries* 


\yV)^Hereever   a  Releafe  of  Lands  is  made,  it  is 
^  ^    abfolutely  neceflary  that  he  to  whom  the 
Releafe  is  made,  be  in  poffeffionof  fome  Eftate  at 
the  time  of  the  Releafe,  Lit,fetJ.  447* 

If  there  be  2  Joyntenants ,  and  the  one  for  Mo- 
ney, grants, bargains,  fells,  and  confirms  to  the  o- 
ther,  refblved  this  amounts  to  a  Releafe ,  Raym. 
187,  413,-c^f.  vide  iSamd.gS, 

It  cannot  be  conflrued  to  be  the  intent  of  the 
Parties  to  releafe  an  Agreement  made  to  himfelf 
when  he  joyns  another  in  the  lame  Releafe,  who 
was  not  Party  to  the  faid  Agreement,  Id.^^^^ 

That  a  Releafe  is  an  abfblute  Defeazance  5  2 
Saund,  48. 

If  the  Defendant  in  an  EjeBiomfirma  will  not 
defend  the  Title  of  the  Land  in  queftion,  in  cafe 
the  Verdict  pals^  againft  the  PlaintiiF,  the  Ejedor 
may  releafe  the  Cofts  to  the  PlaintiiF,  HilU  16491. 
B'  S.  II  Feh.  For  he  is  the  Defend  ant  in  Law ,  altho 
the  title  do  not  concern  him,  and  it  is  the  others  fault 
that  he  was  not  himfelf  made  EjeSlor  to  defend  the  7i» 
//e,  hy  7vhich  means  he  might  have  had  the  Cofis* 

One  is  not  bound  to  give  a  Releafe  unto  the  She- 
riff for  Monies  which  he  receives  from  him,  which 
he  levied  for  him  by  virtue  of  an  Execution  •,  but 
he  mufl  give  him  a  Note  under  his  Hand  that  he 
hath  received  it,  Hill,  i<5jo.  B.  S,  By  Roll ,  Chief 
Juftice^  Qu.  tamen  Whether  he  he  hound  to  gi've  him 
fuch  a  Note  more  than  a  Releafe ,  fr  the  Shertff  is  an 
Officer  of  the  Lav/y  and  upon  payment  of  the  Money  the 
haw  gives  him  his  difcharge, 

Oo  4  Where 
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Where  an  Eftate  is  conveyed  by  Leafe  and  Rcr 
leafe,  there  in  the  Leafe  for  a  year  there  muft  be 
the  words  Bargain  and  Sale  for  Money  ;  but  if  it 
be  not  (b,  but  only  the  words  Demife,  Grant  and 
to  Farm- let,  in  that  cafe  the  Leffee  cannot  accept 
6f  a  Releale  of  the  Inheritance  until  he  hath  adiu- 
ally  entred,  and  is  in  poffeffion,  for  till  his  Entry 
he  hath  but  interejfe  T^ertnim  \  but  in  the  other  Cafe 
of  the  words  Bargain  and  Sale  ,  the  Bargainee  for 
a  year  is  immediately  in  poffeffion  upon  the  execu- 
ting of  the  Deed. 

Alio  it  isneceflfary  that  in  all  Cafes  where  a  Re* 
leafe  is  made  ,  the  Eftate  be  always  turned  to  a 
Right,  as  in  cafe  of  a  Diffeifin  ,  ^c.  where  there 
are  two  Rights,  i.  A  Right  of  Poffeffion  iti  the 
Diffeifon  2.  A  Right  to  the  Eftate  in  the  DifTeifee. 
Now  when  the  DifTeifee  hath  releafed  to  the  Diffei- 
for,  here  the  Dlffeifbr  hath  both  the  Rights  in  him, 
'viz.  The  Right  to  the  Eftate,  and  alfb  to  the  Pof- 
feffion ;  or  elfe  that  there  be  privity  of  Eftate  be- 
tween the  Tenant  in  Pofieffion  and  the  Relealbr, 
for  a  Releafe  will  not  pperate  without  Privity. 

AReleafeof  all  Adions  real  and  perfbnal  is  a 
good  Bar  in  Wafte  or  Qjiare  ImpeMt  5  Lit,fe^,  42^, 
4c?3.  but  a  Releafe  of  all  Anions  generally,  is  bet- 
ter than  to  fay  all  Ac^fcions  real  and  perfonal,  SeB^ 
500. 

Wh^rea  Man  is  bound  to  pay  20/.  at  Michael- 
maSi  a  Releafe  of  all  Actions  before  Michaelmas  is 
a  perpetual  Bar,  and  yet  the  Plaintiff  could  not 
have  his  Adion  until  after  Michaelmas^  for  it  is  //e» 
hnum  in  fnefenti  although  folvendum  m  futuro^  (-it. 
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Wittitnl  and  ^iimital    Vidp  amenH' 

Itient- 

IF  a  Statute  be  mifrecited  in  pleading  in  a  matter 
which  goes  to  the  ground  of  the  Adtion,  which 
is  brought  upon  the  Statute  i  it  is  not  helped  after 
a  Verdid,  by  the  Statute  of  Jeofails-,  but  if  it  be 
mifrecited  only  in  a  circumftantial  Matter,  and 
which  goes  not  to  tha  ground  of  the  Adion ,  it  is 
helped  after  a  Verdict  by  that  Statute,  Triv.  1(550^ 
B.  5"*  For  the  Statptte  kelps  only  matters  wiff  leaded  in 
matter  of  form^  and  not  matters  offuhftance^  Vid«  Tir. 
Tleas  and  Pleading, 

The  Recital  of  one  Leafe  in  another  is  not  a  (uf^ 
ficient  proof  that  there  wasfuch  a  Lealc  as  is  reci- 
ted. Faugh.  74,  75.  Vide  Kebles  Tables  ,  Tit.  2?^- 
fital, 

BY  the  Courfe  of  the  Court,  the  Secundary 
ought  not  to  make  any  report  fof  any  mat- 
ters referred  junto  him  by  the  Courtj  upon  the 
laft  day  of  thp  Term,  for  that  day  is  properly 
appointed  for  Motions  only,  Trin,  1659.  ^^  S* 
And  if  tbive  jhould  grow  any  quefiion  upon  the  re^ 
forty  there  vpould  he  no  time  to  he  gi'ven  to  the  par" 
ty  concerned  te  fpeak  to  it  that  Term ,  fo  that  the 
matter  cannot  he  determined  theny  and  Jo  the  report  is  to 
no  purpofe* 
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EcaecGam  vide  EemainBec* 

AReverfion  *s  where  the  refidue  of  the  Eftatc 
doth  always  ceiitmue  in  him  that  made  the 
particular  Eftate,  or  where  the  particular  Eftate  is 
deriired  ou'T  of  his  Eftate,  Co.  Lit*  22  h. 

By  the  Grant  of  a  Reverfion,  Lands  in  Poffeffion 
will  not  pafs  ?  but  by  the  Grafit  of  Lands  a  Rever- 
fion  will  pafs,  Vait^h*%^* 

That  an  Eftate  Tayl  cannot  be  barred  where  the 
Reverfion  is  in  the  Crown,  upon  Stat.  34  Hen^S* 
caf,  2o«  vide  Raym*  3  58. 

General  Words  in  an  A6t  of  Parliament  do  not 
comprehend  an  Eftate  Tail,  Id,  322. 

If  Tenant  in  Tail  of  a  Reverfion,  bargain  and 
fell  it  to  the  Bargainee  and  his  Heirs,  nothing  palT* 
es,only  an  Eftate  deicendible  for  the  Life  of  the  iaid 
Tenant  in  Tail,  i  Samd.  260^261, 

If  one  have  a  Reverfion  expectant  upon  a  Leafe 
for  years,  he  may  make  a  Bargain  and  Sale  of  this 
Reverfion  for  one  year  ,  and  after  make  a  Releafe 
in  Fee  to  the  Bargainee  for  a  year  of  the  Reverfi- 
on, and  by  this  Conveyance  the  Reverfion  in  Fee 
will  pafs  to  the  Bargainee  for  a  year,  MicL  1650* 
B.  5,.  For  by  this  Leafe  and  Releafe  all  the  E/late  in 
the  Reverfion  is  out  of  the  Reverftoner  and  in  the  Bat' 
gainee. 


Ee- 
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IT  wasfaid,  HilL  1658.  to  be  the  ufual  Pradlce 
of  this  Court,  .fmce  the  new  regulation  of  the 
Chancery,  in  an  Adion  of  Debt  upon  an  Obliga- 
tion, if  the  Defendant  do  before  he  pleads  offer  co 
pay  the  Principal  Inrerefi:  and  Charges  to  thePlain- 
tifF,  to  refer  the  whole  matter  to  the  Secundary  to  /^'' 
flats  the  Bufinefs  betwixt  them,  and  to  Riy  the  Pro- 
ceedings in  Law  in  the  mean  time  i  but  before  the 
Rule  can  be  drawn  up,  the  Money  muft  be  brought 
into  Court.     Vide  ante  Fayment. 

Matters  of  Fac51:  in  difference  betwixt  party  and 
party  in  a  Caufe  depending  in  this  Court,  are  not 
to  be  referred  to  the  Secundary,  for  fuch  matters 
are  tryable  by  the  Jury  who  is  to  try  the  Caufe,  but 
matters  concerning  the  due  Proceedings,  or  undue 
Proceedings  in  the  Caufe,  by  either  of  the  Parties, 
are  properly  to  be  referred  unto  him,  and  for  him 
in  fome  ordinary  Cafes  to  compofe  the  differences 
betwixt  them,  and  in  others  to  make  his  report  to 
the  Court,  how  the  matters  do  fland,  P^/c^.  1650* 
B*  S,  That  they  may  fettle  the  differences  accerding  to 
Rules  and  Orders  of  the  Court, 

If  a  matter  indifference  betwixt  the  Plaintiff  and 
the  Defendant  be  referred  to  the  Secundary  ,  and 
one  of  the  Parties  will  not  attend  at  the  time  ap- 
pointed by  the  Secundary,  for  that  purpofe  after 
notice  thereof  given,  to  hear  the  Bufmefs  referred  v 
the  other  Party  may  proceed  in  the  Reference  alone, 
and  get  the  Secundary  to  make  his  report  without 
hearing  of  the  other  Party,  Jrtn,  1651.  B*  S.  For 
one  tarty  cannot  compl  the  other  to  attend  y  and  there" 
fore  fuch  References  would  mmy  times  take  no  effeB  for 

v/ant 
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T^ant  of  the  prefence  of  both  parties ,  if  a  report  may 
not  be  made  notwitbfianding  one  of  them  rcfufeth  to  at- 
tend 5  and  if  be  he  prejudiced  by  noi  heitig  heard  before  the 
Secundary^  it  is  bis  own  fault  that  he  would  not  attend 
as  the  Rule  direSed* 

LAnds  between  the  high-waterMark  and  the  low- 
water  Mark  do  appertain  to  the  Lord  of  the 
Mannor  next  adjoyning,  of  Common  Rights  Vafck 
23  Car*  B.  R.  By  Roll.  Q*  tamen  3  Whether  they  do 
not  rather  belong  to  the  Quetn,  for  it  hath  fo  been  held^ 
fxcept  the  Lord  can  claim  fuch  Lands  by  Trefcription  to 
have  any  Ftjhing  there^  &c.  or  by  any  particular  Qrant 
from  the  Crpwn> 

^mmtk.  vide'BaiU 

IF  a  Defendant  render  hlmfelf  in  difcharge  of  his 
Bail  after  Judgmentj  yet  if  the  Plaintiff  com- 
mit him  not  in  Execution  in  threeTerms  following, 
he  Qiall  be  difcharged  upon  Common  Bail  as  if  he 
were  committed  for  want  of  Bail  upon  Adion,  Tet 
Magijlrum  Live  fay ,  ^  aL  &C.  Pafch.  2 1  Car*  2, 
Regis, 

If  the  Defendant  render  himlelf  to  Cuftody  in 
dilcharge  of  his  Bail  upon  the  day  of  the  return  of 
the  iecond  Sci.fac*  againft  the  Bail  fedente  Cur.  or 
if  an  Adion  be  brought  upon  the  Recognifance,  if 
he  render  himfelf  upon  the  day  of  the  return  of  the 
Procefi  againft  the  Bail  fedente  Cur.  the  Bail  are  dif- 
charged, Fafcb*  %i  Cau  2*  Reg^  Fer  Magifirum  Live- 
fay^  i^al. 
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If  the  Defendant  render  himfelf  to  the  Marfhal 
in  dilcharge  of  his  Bail,  and  the  Bail- piece  be  dit 
charged  by  the  Secundary,  no  Set.  fac.  can  after- 
wards be  fued  out  upon  that  Recognifance,  PafcL 
11  Car*  2.  Reg.  Per  Magifirum  Livefay ,  (^  al.  &c< 
But  if  the  Defendant's  Attorney  doth  not  take  care 
to  have  the  Bail- piece  brought  to  the  Secundary, 
and  that  the  fame  be  f  upon  the  Marfhal  or  his  De- 
putie's  Report  to  the  Secundary ,  that  the  Party 
hath  rendred  himftlf  in  difcharge  of  his  Bail  )  by 
him  vacated,  the  Plaintiff  may  notwithftanding 
proceed  to  Judgment  and  Execution  againft  the 
Bail  5  For  until  the  Bail-piece  is  dif charged^  there  is  a 
Record  (till  remaining  in  Court  ctgainfi  the  Baily 
and  fo  it  was  adjudged  in  this  Court  in  one  Streat- 
erV  Cafi> 


Scitc  facias.   Vide  cmutian. 

A  Scire  Facias  to  repeal  a  Patent,  muft  be  brought 
where  the  Record  is,  which  is  in  Chancery, 
and  there  muft  be  two  Sci*fac,  fued  out  of  the  Pet- 
ty-bag, direded  to  the  Sheriff  of  Middkfex^  and 
the  Sheriff  of  Middlefex  muft  by  a  Letter  under  the 
Seal  of  his  Office,  lend  notice  to  the  Corporation 
or  Perfbn  whole  concern  the  Patent  is,  that  there 
is  a  Scire  fac.  fued  out  returnable  atfuch  a  time,and 
remaining  with  him  for  the  Revocation  of  fuch  a 
Patent,  and  that  unlels  they  take  care  to  appear 
thereunto,  there  will  be  Judgment  againft  it  by  De- 
fault h  and  this  Letter  muft  be  delivered  to  the  Cor- 
poration or  Perfon  inter ^ifcd  in  fuch  Patent  by  Ibme 
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Perfon  who  can  make  Oath  thereof*  Sec  Dalton 
of  Sheriffs. 

Scire  facias  againft  the  Tertenant  of  the  Conufee 
of  a  Recognizance  in  Chancery  ,  ought  to  be  a- 
gainft  all  of  them,  2  Samd,  25* 

For  what  Proceedings  are  regular  in  point  of 
Pradice  in  fuch  a  Recognizance,  where  (bme  of 
them  demur,  and  others  plead  to  the  Ifliie,  Id.  23, 

if  upon  a  Scire  facias  upon  a  Recognizance  in 
the  Chancery,  the  Record  be  tranfmitted  into  B* 
R.  to  try  the  IlTue,  and  the  Plaintiff  is  Non-luiti 
he  may  well  bring  a  new  Scire  facias  in  B.  R*  upon 
the  Record  there.  Id,  27. 

Where  in  a  Scire  facias  to  have  Reftitution  td 
Lands  extended  by  an  Elegit ,  and  that  the  Defen* 
dint  reciprets  refiduum  debit'  &  dampn  not  \QVlQdy  it 
(hall  be  lufficienc  for  the  Plaintiff  to  fay,  that  he 
was  ready  to  pay  the  faid  relidiie,without  tendring 
of  it  in  Court,  Id*  72. 

It  was  laid  by  Glyn  Chief  Juftice,  in  the  Cafe 
betwixt  NevHon  and  Bafpoole^  Ttin^  ^657.  That  a 
Scire  isiZ^^which  is  taken  out  upon  a  Judgment  which  is 
only  jigned  in  the  Office^  and  not  made  up  upon  Record^ 
is  not  good  ;  hut  the  Record  of  the  fudgrmnt  ought  prfi 
to  be  made  up^  and  then  a  Scire  facias  to  be  taken  out^ 
for  before  that  there  is  no  Record  to  7if arrant  the  Scire  fa» 
cias. 

One  may  have  a  Scire  fac,  to  revive  a  Judgment 
upon  which  no  Execution  hath  been  executed ,  if 
it  be  but  feven  years  paft  fmce  the  Judgment  was 
had,  without  any  motion  to  the  Court  for  it,  and 
if  it  be  above  feven  years  fiace  the  Judgment  was 
had,  a  Scire  facias  may  be  moved  for  to  revive  ic  aC 
the  fide  Bar  >  but  if  it  be  above  ten  years  fince  che 
Judgment  was  had,  a.  Scire  facias  may  not  be  had 
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without  moving  the  Court  for  it,  Vafcb.  24  Car. 
B.  R.  But  the  Court  will  not  deny  ity  if  it  he  moved 
for*  Ibefede  Bar  is  a  flace  where  a  Rail  or  Bartsfet 
up  near  to  this  Court  below  the  Court  in  Weftminfter- 
Hall,  where  the  fudges  fiand  and  refi  themfelves  be- 
fore the  Court  (Its^  and  whereby  they  fut  on  their  Rohes^ 
and  put  off  their  Robes  '•>  and  there  is  another  like  it  by 
the  Common  Fleas^  and  it  is  called  the  fide  Bar^  bccaufe 
it  is  on  one  fide  of  the  Courts  and  not  in  the  face  of  it^ 
Vide  Tir.  Judgment. 

A  Scire  facias  to  revive  a  Judgment,  ought  noc 
to  be  granted,  if  the  Record  be  not  in  the  Court 
where  t\iQ  Scire  facias  was  moved  ^ov^Trin*  2^  Car. 
B*  R*  For  the  Record  is  the  Warrant  for  the  Scire  iacias, 
and  if  there  be  nofuch  Judgment^  there  is  no  ground  to 
move  for  it. 

A  Scire  facias  ought  to  be  directed  into  the 
County  where  the  Original  A(5bion  was  brought, 
upon  which  the  Judgment  to  be  revived  by  the 
Scire  facias  w^SiSohtsanQ^^  'Trim  \6^o*B.S.  2^  Car. 
B.  R*  For  it  JhaH  be  intended  that  the  party  again^ 
whom  the  Judg?nent  was  obtained  doth  inhabit  fiill  in 
that  County, 

When  a  Writ  of  Error  is  brought  returnable  in 
this  Court,  and  the  Record  is  thereupon  brought  in^ 
the  Defendant  may  thereupon  fue  out  a  Scire  facias 
quare  Execution,  habere  non  debet^  and  an  j/.  Sci.fac. 
after  that,  if  there  be  not  a  Sci.feci  returned  upon  the 
firft^but  there  mult  be  1 5  days  between  the  Jefie  and 
Return  of  each  Scire  fac.  and  if  the  Plaintiff  m  the 
Errors  after  a  Scire  fac^  or  two  Nschils  returned5do£h 
not  before  the  Rule  for  Judgment  upon  the  Scire 
facias  is  out,  appear  and  a(Bgn  Errors,  or  plead 
to  the  Scir^  facias^  there  will  be  Judgment  againil 
him  thereupon^  by  default  and  execution  upon  that 
Judgments 

A 


^7<s       Cfee  Piaflfcal  IktziUtt;  Or, 

A  Scire  facias  al  audiendum  errores  is  not  well 
brought  before  the  Record  of  the  Judgment  be  cer- 
tified into  the  Court,  to  reverfe  which,  the  Writ 
of  Error  was  brought,  and  Errors  alligned  there- 
upon, 21  Car,  B.  R,  For  there  ii  no  Record  in  Court 
to  warrant  the  granting  of  it^  before  the  Record  of  the 
Judgment  is  certified^  and  Errors  thereupon  ajjigned* 

There  mi»ft  be  fifteen  days  between  the  Tej^e 
and  Return  of  every  Scire  facias  ad  audiendum  Er- 
rores  upon  a  Writ  of  Error  returnable  in  the  Queen's 
Bench,  and  if  upon  a  Scire  facias  or  two  Nichih 
returned,  the  Defendant  in  the  Errors  doth  not: 
appear,  it  is  not  with  him  as  it  is  in  the  Cafe  of 
a  Scire  facias  quare  Executionetn  non^  but  then  the 
Caufe  muft  be  fet  down  to  be  heard  by  the 
Court,  and  the  Plaintiff  in  the  Errors  (hall  be  heard 
thereunto  ex  parte*  The  Defendant  might  if  he  thought 
fit  have  appeared^  but  fince  he  did  not  the  Court  will 
proceed  thereupon. 

If  one  fue  out  two  Writs  of  Scire  facias  one 
after  the  other,  there  ought  to  be  eight  days  di- 
ftance  between  the  "Tefie  and  Return  of  each  Scire 
faciasi  otherwife  the  Court  may  quafti  them  upori 
a  Motion,  or  the  Defendant  may  demur  there- 
unto, Mich.  2 1  Car.  B,  R*  it  is  meant  upon  one  and  thi 
fame  Judgment  as  the  courfe  is* 

A  Scire  facias  ought  to  be  as  fhort  as  poflible, 
becaule  it  is  the  nature  of  VVrits  to  fet  forth 
things  very  briefly,  and  a  Writ  is  therefore  called 
a  Brief  from  the  Latin  word  breve^  which  fignifies 
fhort  or  compendious,  Mich*  2 1  Car,  B.  R*  And  a 
Scire  facias  is  in  the  nature  of  an  Original  iVrit. 

There  need  not  be  14.  days  between  the  Tefte 
and  the  retorn  of  a  Scire  facias  upon  a  Recogni- 
zance I  Lut.  26.  I 


A  Scire  facias  upon  a  Recognizance  was  Quare 
&c,  in  forma  frad,  recogmt*  Secund,  formam 
Recuperationis  pr^d*  Thefe  words  are  repugnant 
and   void,  ihid* 

if  a  Scire  facias  bc  brought  agaiaft  Bail  upon  a 
Recognizance  in  a  Writ  of  Error  generally  with- 
out expreiling  the  Adion  or  the  Condition  of  the 
Recognizance,  there  the  Scire  facias  muft  be  re- 
turnable on  a  general  Return  ubicunf,  But  if  the 
Adion  and  the  C  ridition  of  the  Recognizance  be 
fet  forth  in  the  S.i^'c  facias^  and  appears  to  be  by 
Bill,  then  the  Scfvs  facias  muft  be  returnable  at  a 
day  certain  in  Court.  Fer.  Magifir.  Live f ay ^  &  ah 
&C.  P.  2 1  Car.  Z  Regis. 

Of  later  times  it  hath  been  ufed  to  make  out  a 
Scire  facias  with  a  Fieri  facias^  or  Writ  of  Execu- 
tion,and  alio  a  Writ  of  Inquiry  comprifed  in  it> 
againft  an  Executor  or  Adminiftrator,  and  they  all 
make  but  one  Writ,  whereas  anciently  a  Scire  faciof^ 
Fieri  facias  and  Inquiry  were  diftind  Writs  or 
Proceffes,  and  to  be  diftindly  and  levcrally  exe- 
cuted, Trin.  22  Car.  B.  R.  The  making  out  of  a  Scire 
facias  with  a  Fieri  facias  "was  devijed  for  the  fpedier 
way  to  obtain  Execution  ufon  the  Judgment, 

A  Scire  facias  may  be  traverled  before  Judgment 
given  upon  it,  but  after  a  Judgment  there  can  be 
no  Traverfe,  for  then  it  is  too  late  to  plead  to  it; 
but  a  Writ  of  Error  may  be  brought  to  reverfe 
the  Judgment  given  upon  the  Scire  facias^  if  the 
Scire  facias  was  not  good  upon  which  it  was 
grounded,  Triw.  22  Car,  B.  R. 

When  a  Judgment  for  Monies  is  revet ied  by  a 
Writ  of  Error  in  this  Court,  a  Scire  facias  (hall 
upon  the  Return  of  the  Writ  of  Fieri  facias  filed 
upon  Record,  ilTue  againit  the  Plaintiff  in  the 
Judgment  reverfedj  to  (hew  caufc  why  the  Plaintiff 
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in  the  Writ  of  Error,  whereby  the  Judgment  was 
reverled,  fiiould  iiot  have  the  Monies  repayed  um 
to  him,  which  were  recovered  and  levied  upon 
him,  by  virtue  of  the  Judgment  reverfed,  MicL 
22  Car.  B.  R.  And  to  this  Scire  facias  itfeems  he  may 
come  in  and  flead. 

A  Writ  of  Scire  facias  is  a  judicial  and  not  any 
Original  Writ,  and  is  framed  by  the  Clerk  out  of 
the  Record,  Vafck  23  Car*  B.  R,  Q^ 

In  a  Scire  facias  brought  upon  a  Judgment  given 
in  the  Common  Pleas,  it  is  neceffary  to  ihew  be- 
fore what  Chief  Juftice  by  Name,  ^videlicet  A.  B. 
&  fcciis  fuis^  the  Judgment  was  given'^  but  it  is  not 
neceffary  to  do  it  in  a  Scire  facias  upon  a  Judg- 
ment given  in  this  Court,  23  Car.  B.  R*  Becaufe 
the  Froceedings  are  iff  the  Common  Fleas  coram  the  Chief 
Juftice  & (bciis  fuis,  httt  in  the  Queens  Bench  they  are 
coram  Domina  Regina« 

An  old  Judgment  may  be  revived  by  a  Scire 
facias  granted  upon  a  motion  to  the  Courts  but  if 
a  Scire  factas  be  taken  out  to  revive  an  old  Judg- 
ment of  above  ten  years  ftanding  without  leave 
of  the  Court,  the  Scire  facias  is  not  good,  but  wilf 
be  fet  afide  upon  a  Motion,  Trin.  23  Car,  B.  R.  For 
fuch  a  Scire  facias  is  not  the  Frocefs  of  the  Court ;  but 
a  FiEiion  of  the  party  in  abufe  of  the  Court. 

If  one  do  not  proceed  upon  a  Writ  of  Scire 
facias  within  a  year  and  a  day  after  it  was  takeii 
out,  he  cannot  after  that  time  proceed  upon  that 
Writ  but  mult  fue  out  a  new  Scire  facias^  for  the 
old  Writ  is  difcontinued.  Hill.  i6^o.  B*  S,  Be-' 
caufe  there  was  no  Froceedings  ufon  it  in  a  reafonable 
time. 

Where  either  Plaintiff  or  Defendant,  or  one  oT 
the  Plaintiffs  or  one  of  the  Defendants  die,  there 
cannot  be  any  Execution  fued  out  upon  the  Judg- 
ment 
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ment  until  a  Scire  facias  fued  out,  and  Jadgmenc 
thereupon  ;  Becattfe  there  muji  he  a  new  Judgmem 
upon  the  Scire  facias  to  warrant  the  Execution^  that 
being  different  from  the  old  "Judgment, 

Where  Bail  are  put  in  to  an  Adion  brought  la 
this  Court,  the  Scire  facias  againft  them  muft  be 
always  fued  out  into  Middlefexy  bQCruk  all  Bails 
to  Anions  are  fuppofed  to  be  taken  iji  Court, 
which  is  in  Middlefex^  but  in  Cafe  of  a  R.ecogfii- 
ftnce  entred  into  by  Bail  upon  a  Writ  of  Error^ 
if  it  be  entred  to  be  taken  at  a  Judges  Chamber 
in  London^  then  the  Scire  facias  muft  there  be  fued 
out,  becaufe  that  is  the  Record  whereupon  it  iJJUes 
out. 

If  an  Adminiftrator  obtains  a  Judgment  for  a 
Debt  due  to  the  inteftate,  and  the  Adminiftrator 
doth  afterwards  die  inteltate,  and  Letters  of  Ad' 
miniftration  are  granted  to  one  de  bonis  mn^  dec* 
of  him  that  died  firlt  Inteftate ;  this  Adminiftrator 
cannot  have  z  Scire  facias  to  revive  the  Judgment 
•obtained  by  the  firli  Adminiftrator  of  the  firft  In- 
teftate, but  he  muft  bring  a  new  Adion  to  recover 
that  Debt,  Hill.  i6$0.  B,S.  For  he  is  no  ways  farty 
or  privy  to  the  fir fi  fudgment^  but  a  mcer  fir  anger  to  itm 
There  muft  be  eight  days  exclufive  between  the 
Tefte  and  Return  of  each  Scire  fac.  againft  Bail,  and 
not  one,  four  or  five  days,  and  the  other  twelve,  &c. 
Ter  Magifir*  Livefay^  &  aL  &c.  ?♦  2 1  Car*  %  Regis, 

Alfb  there  muft  be  eight  days  exclufive  betwixt 
the  Tefie  and  Return  of  every  Capias  adfatisfaci^ 
mdum^  to  warrant  a  «^«>^/4ci/3y  againft  Bail,  and 
the  Capias  ought  to  be  delivered  to  the  Sheriff  four 
days  before  the  Return  be  out,  P»  2 1  Car,  %  R.  Ver 
Magifirtiin  Idvefay^  &  ah  &C« 
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Statute*  Vide  Eemaitme^  &c. 

N  the  Expofirion  of  Statutes  thefe  four  Things 
are  to  be  obferved. 

1.  What    was  the  Common  Law  before  the 
making  of  the  Statute. 

2.  What  was   the  mifchief  and  defed  which 
^  the  Common  Law  did  not  provide  for. 

3.  What  Remedy  the  Parliament  hath  provided 
to  cure  this  defeat  ia  the  Common  Law. 

4.  The  true  Reaibn  of  the  Remedy,  3  R.  7. 6, 

Some  Statutes  are  General,  and  fome  are  Specials 
they  are  called  general  agemre^  and  fpecial  a/pecie  h 
now  as  for  an  inUance,  The  whole  Spiritualty  is  the 
G€f?ifg^  but  a  Biftiopj  Dean  and  Chapter,  &ct  is  the 
Species  i  therefore  Statutes  which  concern  all  the 
Clergy  are  general  Laws,  but  thofe  which  concern 
Biihops,  &c,  are  fpecial ;  alfo  the  word  Office  is  the! 
Genmy  but  the  Sheriff,  Prothofiotary,  d^c*  is  the 
Species  ;  alfo  the  word  Mifiery  or  Irade  is  the  Genm^ 
but  the  Trade  of  a  Grocer  is  the  Species^  &c. 

He  that  will  take  advantage  of  a  Statute  by, 
pleading  it,  muft  ihew  in  his  pleading  that  he  is| 
within  fome  Provifo  of  that  Statute,  if  the  Statute| 
which  he  pleads,  be  a  particular  Statute,  and  not 
a  general  Statute,  21  Car,  B.  R.  25  H.  7.  f  i.  ^or\ 
the  Judges  are  bound  ex  Officio  to  take  notice  ofaW 
general  Statutes  which  concern  all  the  People  in  general^ 
hut  not  of  particular  which  do  only  concern  particularl 
Tsrfons  or  Places^  except  they  be  particularly  pleaded^\ 
and  fet  forth  before  them. 

Yet  Altho*  an  Ad  of  Parliament  be  a  private! 
Adjit  is  laid  the  Judges  are  to  take  notice  judicially 
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of  all  Parliaments  and  their  SeHions,    Raym,    i^t* 

Where  a  Statute  gives  a  Remedy  for  any  thing. 
It  (hall  be  Prefumed  there  was  no  remedy  before 
at  the  Common  Law.  I  J.  260, 

General  words  in  an  Ad  of  Parliament  do  not 
comprehend  an  Eftate  Tail.  Id*  322. 

That  the  Rules  to  conftrue  A<^s  of  Parliament, 
are  different  from  the  Strift  Rules  of  Common 
Law.  Id.  3 55, 3 56* 

And  tte  relative  words  m  an  A&  of  Parlia- 
ment, will  make  a  thing  to  pafe  as  well  as  if  it  had 
''been  partipujarly  exprefled*  Id.  54,  55* 

All  Statutes  which  concern  the  Queen  are  gen<5- 
ral  Statutes,  and  the  Judges  are  bound  to  take  no- 
tice of  them  without  pleading* 

Where  a  Statute  gives  a  Penalty  to  the  King's 
Majefty  without  faying  his  Heirs  and  Succeffors, 
yet  his  Succeffor  may  fue  for  a  Breach  in  his  own 
time,  for  the  word  King  is  nomen  colkthvum^  and 
includes  all  his  Succeffors,  for  he  never  dies  in  re- 
fpeft  of  his  Politick  Capacity* 

The  Statute  oifrimo  Jac,  prtmi  which  concerns 
Attornies  and  Solicitors,  doth  not  extend  to  fpecial 
Retainers  of  Attornies  and  Solicitors,  Mich.  23  Car. 
B*  R'  For  that  Statute  is  a  general  Statute^  and  not  a 
particular* 

If  an  Iffbe  be  joyned  upon  a  collateral  Point 
arifing  in  the  Pleading,  and  no  pUce  is  alledged 
whence  the  Venue  msLy  come,  this  fault  is  helped 
after  a  Verdid,  by  the  Statute  of  Jeofails  \  but  if 
the  Iffue  be  not  Joyned  upon  a  collateral  Matter, 
it  is  not  helped  by  the  Statute,  if  no  place  be  al- 
ledged j  for  the  Statute  intended  not  fuch  extra- 
ordinary Iffue  joyned  upon^collateral  Points  to  thq 
Statute*  Vide  Jeofails, 
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The  Staute  of  23  H  8.  r.  5,  concerning  Sewers, 
v/as  made  for  the  eale  and  benefit  of  the  People, 
to  wit,  the  Defendants  who  are  profecuted  upon 
that  Statute,  and  they  may  plead  that  Statute,  or 
not  plead  it  at  their  Eledion,  Hill  22  Car,  B.  R.- 
See  the  Statute. 

If  one  acknowledge  two  Statutes  upon  his  Lahds 
one  after  the  other,  and  fatisfies  the  former  Statute, 
but  doth  not  vacate  it,  and  the  Conufee  of  the  la- 
ter Statute  takes  out  an  Extent  upon  the  Lands  h 
this  Extent  may  be  avoided  until  the  former  Statute 
be  avoided  by  a  Scire  facias ^  Hill.  21  Car.  B.  R* 
For  the  Law  is  not  to  take  notice  of  private  ABs  done 
hetfpeen  the  Farties^  and  it  doth  not  appear  that  the 
f()r?ner  Statute  is  fatisfied  ;  hut  upon  the  pleading  and  an 
Ifjiie  upon  the  Scire  facias,  it  will  appear  whether  it  be 
or  no, 

A  Staute  which  is  made  only  in  affirmance  of 
the  Common  Law,  that  is,  that  doth  not  enadl  any 
new  thing,  but  doth  only  enadt  that  which  was 
provided  for  by  the  Common  Law  beiore  the  AcSt 
made,  though  it  did  not  fo  plainly  appear,  is  ne- 
verthelefs  a  Statute,  and  may  be  pleaded  as  a 
Statute,  although  t\\Q  Defendant  hath  a  Plea  at  the 
Common  Law  alfo,  Tafck  23  Car.  B.  R,  For  it  enaS^y 
nothing  contrary  to  the  Common  Law^  and  may  therefore 
well  fi and  with  it. 

When  a  Statute  is  made  at  Seffions,  &c^  held 
by  Prorogation,  the  moil  brief  and  fure  way  is 
to  plead  Quod    ad  Seffion.  Tarliamenti^  &c,  I  Lut» 

Sf  a  Statute  be  made  to  continue  to  fuch  a  day, 
and  then  another  Ad  is  made  before  the  Expi- 
ration of  the  fjfft  ,  to  continue  it  always,  &c.  it 
is  all  one  '  as  if  that  firft  Ad  had  been  perpetu- 
al at  the  firfi  Id*  ^^u 

Where 
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that  an  Adion  (hall  not  be  barred  by  the  Statute  of 
Limitations.  21  jF^c;  i  cap^  16,  Id,  26  o. 

The  ancient  Statutes  were  made  upon  the  Peti- 
tion of  the  Commons  in  Parliament  unto  the  King; 
in  which  Petition  was  fet  forth  that  which  they 
did  define  of  the  King  might  be  cnaded  and  paffed, 
not  by  Bills  prepared,  as  now  they  do,  ?afck  2j 
Cut*  B^  R» 

A  Statute  acknowledged  upon  Lands,  is  a  pre- 
fent  Duty,  and  ought  to  be  fatlsfied  before  an  Ob- 
ligation, which  Is  not  fo,  M.kh,  23  Car*  B*  R*  For  a 
Debt  due  upon  an  Obligation,  is  but  a  Cbofe  in  AEtiotty 
and  recoverable  by  Lavc^  and  not  a  prefent  Duty  due  by 
LaWy  as  a  Debt  due  upon  a  Statute^  Judgment  or  Re-^ 
cognizance  isy  upon  which  prefent  Execution  is  to  be 
tak^n  outy  without  farther  Suit* 

It  was  held  by  this  Court,  5  Car.  In  Simons  Cafe, 
that  the  Statute  of  i  Maria^  was  repealed  by  the 
Statute  of  I  Eliz,.  But  Quare^  for  it  was  doubted  by 
the  Court,  whether  it  be  repealed  in  the  whole,  or  in 
part  only,  Mich,  23  Car.  B^  R,  Compare  the 
Statutes, 

That  the  Statute  i  Jac,  i  cap,  12.  concerning 
Tanners  is  a  general  Law,  2  Lut,  14 10.  Vide  eund, 
1548. 

V/herc  a  Statute  ought  to  be  recited  in  the  Writ  or 
Count,  Id. 

The  Stature  of  2  i  Jac.  of  Jeofails^  syhich  is  to 
help  defedis  in  Pleadings,  doth  extend  to  all  inferior 
Courts  5  as  well  as  to  the  fuperior  Courts  j  for  it 
is  a  beneficial  Law  for  the  People,  and  (hall  therefore 
be  expounded  largely,  and  not  with  a  reftridion, 
Pafch.  24.  Car,  B.  R.  As  fome  other  Statutes  touching 
the  Proceedings  in  Law  are.  Vide  Amendment  and 
Jeofails. 

Pp4  Where 
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Where  an  Ad  of  Parliament  gives  an  Adion 
to  be  brought  in  any  of  her  Majefty's  Courts  of  Record, 
this  (hall  be  intended  Courts  of  Record  at  Wefiminfier-i 
and  not  inferior  Courts  of  Record. 

The  mifrecital  of  a  Statute  in  pleading  a  thing 
which  doth  not  concern  the  ground  of  the  Adion 
which  is  brought  upon  the  Statute,  is  helped  by  the 
Statute  oi  Jeofails^  Trin.  1 5  Jo*  B.  S.  *vid*  ante  Tit* 
Pleadings,  and  See  Rafm.  ipi.  mifrecital  of  a  Sta- 
tute, Vitiates  the  Count. 

There  is  a  difference  when  the  Adion  or  Informati- 
on is  grounded  on  an  A6t  Parliament^  and  the  Con^ 
clufion  is  contra  formam  Statuti  frad. 

There  the  Adion  or  Information  is  not  good  if  the 
Sta  tute  be  mifreci  ed?  but  if  the  conclufion  be  contra 
formam  Statuti  in  hujufmodi*  Fro'uif,  cafu  edit  d^  frebis^ 
there  it  may  be  good  notwithftanding  the  mifcrecital, 
&  Id,   192, 

Where  an  Adion  is  brought  upon  a  general  Statute, 
the  Plaintiff  need  not  in  his  Declaration  fct  forth  the 
Statute  at  large,  but  only  to  fet  forth  a  breach  made 
by  the  Defendant,  and  then  conclude  contra  formam 
Statuti  in  hujufmodi  cafu  edit*  &  provif  without 
laying   when  or  where  the  Statute  was  made. 

Although  a  Penal  Statute  (hall  not  be  extended  to 
Equity  in  the  Expofition  of  it,  yet  it  (hall  be  fo  ex- 
pounded, that  the  true  intent  and  meaning  of  it  may 
be  known,  Mich*  16^0,  B.  S.  For  if  the  fomer 
fhculd  bey  the  Exfofition  would  be  too  large  and  ar^ 
bitrary  v  and  if  the  latter  fljould  not  be^  the  Expofition 
would  be  too  narrorvy  and  would  extenuate  the  force  of 
the  Statute ,  and  hinder  the  true  intent  and  meaning 


^atiisfaaion. 


©atigfaflion^ 

SAtisf action  pleaded  to  an  Obligation  which  ap- 
pears to  be  of  a  thing  which  was  performed  before 
the  date  of  the  Oligation,  is  not  good,  Mich,  22  Car,, 
B,  JR.  For  the  Obligation  which  creates  the  Duty ,  fhall 
not  be  intended  to  be  dated  after  the  enjealing  and  deli- 
'Very  ofit^  and  fo  fuch  fatisfaBion  can  no  v/a-^s  anfiver 
the  Duty  created  by  the  Obligation. 

Monies  that  are  to  be  paid  by  an  Executor jby  virtue  of 
a  Decree  in  Chancery,  are  not  to  be  fatisfied  by  the 
Executor  before  a  Debt  due  upon  an  Obligation 
made  by  the  Teftator,  and  grown  due  after  the  deadi 
of  theTeftator,  By  RollChki  Juftice,  trin.  25  Car* 
B.  R*  For  a  Debt  due  by  Law^  is  to  be  preferred  before 
a  Debt  created  by  a  Decree  in  Equity. 

Whether  a  Legacy  given  by  the  Tefiator  ,  or  a 
Covenant  entred  into  by  him  in  his  life  time  5  and 
broken  in  the  time  of  the  Executor,  (hall  be  iirft  fa- 
tisfied, Trin.  22  Car,  B*  R.  Qa,  In  Eeles  and  Lam- 
berts Cafe^  after  many  Arguments  pro  and  con y  and 
held  mifchie'vous  to  he  determined  either  way* 

A  Guardian  may  acknowledge  fatisfadion  upon 
Record  for  the  Infant  unto  whom  he  is  Guardian, 
for  a  Debt,  which  as  Guardian  he  hath  recovered  for 
the  Infant,  Trin,  23  Car,  B.  R.  For  it  is  reafon  that  he 
that  hath  fower  given  him  to  recover  a  Debt  for  the  In- 
fant^ flwuld  have  alfo  fower  to  difcharge  the  party  of 
whom  it  is  recovered^  when  he  hath  received  it  of  hint^ 
and  he  is  accountable  to  the  Infant  for  what  he  a^isfor 
him. 

The  ancient  courfe  of  this  Court  vi^as,  That  if 
the  Defendant  will  make  j(atisfa<3:ion  for  that 
which  he  is  fued  for,  to  the  intent  that  the  Court 

may 
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may  caufs  the  Plaintiff  to  ceafe  his  Profecudon, 
and  may  receive  the  latisfadion  offered,  that  the 
Defendant  (hould  come  into  Court  before  he  pleads, 
and  tender  prefent  fatlsfadion,  or  elfe  the  Court 
would  not  receive  this  tender,  nor  order  any  thing 
in  it,  Hill,  16^0,  B.  5*  But  now  if  the  Ve fen  dam  do 
offer  fatiifaEiion  after  be  hath  pleadedy  and  give  a  Rea- 
fan  to  the  Court  Tvhy  he  did  not  do  it  before  Flea  plead- 
edy the  Court  will  not  utterly  rejeB  ?>,  hut  will  refer 
the  matter  to  the  Secundary  to  end  the  matter ^  the  Dc" 
fendant  making  full  fatisfa^ion  for  the  Principal  Mony^ 
and  for  Cojls  and  Damages  fuffered  and  expended  by  the 
Tlaintiff  in  the  Suit.  Vtde  ante  Payment, 

The  Defendant  cannot  make  a  tender  of  amends 
in  fatisfaaion  of  a  voluntary  Trefpafs,  but  for  aii 
involuntary  Trefpafs  he  may  i  For  in  cafe  of  a 'uo' 
luntary  Trefpafs  he  aBs  that  rvhich  in  his  own  know- 
ledge is  a  breach  of  the  Law,  but  in  the  other  Cafe  the 
LoMf  is  broken  without  his  knowledge. 

plmlS  and  eitiDet-^&eriff^  Vide  %{it^^ 

IN  Tryals  at  the  Bar  the  Court  doth  ufually 
order  the  Sheriff  to  attend  the  Secundary  of 
the  Office,  with  his  Book  of  Free-hoiders  of  the 
County  where  the  Land  in  quellion  doth  lie,  that 
an  indifferent  Jury  may  be  (truck  by  the  Secun- 
dary in  the  prefence  of  the  Attornies,  on  both 
iideS)  m^  afrerwards  returned  by  the  Sheriff,  Mich, 
22  Car,  B,  R, 

A  Sheriff  is  not  bound  to  return  a  Writ  diredled 
unto  him,  except  the  party  whom  the  Writ  doth 
concern,  do  tender  him  his  Fees  for  the  executing 
of  it  j  that  is,  in  fuch  cafes  where  he  is  allowed 
Fees,  Muh,  22  Car^  B.  R.  Tamen  Qu.  de  ceo.  For 

the 


C6e  accompliC&'a  attojn^        587 

the  very  v^ords  of  the  Writ  do  enjoyn  the  Sheriff  to 
make  a  return  of  them,  Mich,  22  Car*  B.  R.  So  that 
it  feems  he  is  to  return  them^  whether  the  Parties  con- 
cerned do  call  on  him  or  not  \  and  if  he  be  not  paid  his 
Fees^  where  he  is  allowed  to  take  thtm^  he  may  recover 
themi  by  an  Action, 

A  Sheriff  out  of  his  Office  cannot  be  fined  by 
the  Court,  becaufe  he  cealeth  to  be  an  Officer  of 
the  Court  h  but  a  Tip-lhff  may  be  lent  for  him, 
to  bring  him  in  to  anfsver  a  Mifdcmeanor  com- 
mitted by  him  when  he  was  in  his  Office »  alio  the 
Procefs  which  the  Law  allows  againft  him  when 
he  is  out  of  his  Office  is  a  Difiringas  naper  Fie* 
and  Difiringas  after  difiringas  until  he  doth  ap- 
pear, 22  Car.  B4  R. 

Where  a  Sheriff  takes  a  Bail-bond  warranted  by 
the  Statute  of  H  6.  of  two  good  Men  of  vifible 
Eftates  in  the  County  at  the  time  of  the  taking 
thereof,  and  afterwards  they  become  infblrent, 
yet  the  Sheriff  ihall  be  excufed,  for  he  is  obliged 
to  let  to  ball  upon  good  Security,  and  this  Security 
at  the  taking  thereof  ( though  it  proved  infolvent 
afterwards )  was  good  Security. 

The  old  Sheriff  oi  a  County  is  Sheriff  until  th^ 
new  Sheriff  be  fworn,  although  he  be  chofen,  HiU, 
21  Car.  B.  R,  For  the  taking  of  his  Oath  deth  compleat 
him  in  his  Office-,  and  before  he  is  fo  compleatedy  the 
old  Sheriff  is  in  Office  >  for  there  mufi  not  be  a  vacancy -^ 
lefi  there  be  a  failure  of  Juftice  for  -want  of  a  Sheriff 
Vide  Valton  ot  Sheriffs. 

The  Under-Sheriff  ought  always  to  have  his 
Deputy  to  be  attendant  in  Court,  to  receive  and 
execute  their  Commands,  and  to  give  account  to 
the  Court  of  Bufineffes  which  may  fall  out  concern- 
ing the  Sheriff  and  his  Office,  and  ought  to  file 
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a  Warrant  of  Attorny  for  his  High-Sheriflf  in  every 
one  of  the  Courts  at  J^efiminfier-Hall  by  an  At- 
torny of  each  Court,  otherwiic  an  Adion  upon 
the  Statute  lies  againft  his  High  Sheriff  for  fuch 
negled,  HtH,  22  Car,  B*  R, 

Both  the  Sheriffs  of  the  City  of  Lortdon  are  in 
Law  but  one  Sheriff  of  MidJleJex-^  and  all  Pro- 
ceffes  are  direded  to  them  as  one  Sheriff,  and  all 
Bail-Bonds  entred  into  to  them,  and  fued  by  them, 
are  all  entred  into  and  fued  as  if  entred  into  to  one 
Sheriff,  and  fued  by  one  Sheriff,  1 1  Fek  HiU,  1^50. 

Every  Sheriff  ought  to  anfwer  for  the  Mifcie- 
meanors  of  his  Bailiffs,  Trin.  165 1»  B»  S.  For  they 
are  his  Servants^  and  ought  to  he  under  his  Government^ 
and  he  ufually  takes  Jecurity  for  their  faithful  andjufi 
performance  of  their  Duties  in  their  Flaces, 

All  Hundreds  that  were  not  granted  in  fee  by 
the  Crown,  before  the  time  of  Ed,  3,  are  joyned 
to  the  Office  of  the  Sheriffs,  Raym,  $5i,  362.  ^c 

If  a  Sheriff  omits  the  returning  of  an  Adioti 
againll  a  Prifbner  charged  with  fuch  Adion  in  his 
Cuftody,  when  fuch  Prifoner  brings  his  Hak  Corf^ 
to  turn  himfelf  over  to  the  Queen's  Bench,  this  is 
an  Efcape  in  the  Prifbner  as  to  the  Adion  omitted 
to  be  returned,  and  the  Sheriff  Qiall  be  anfwerable 
for  it. 
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^uSBCfiioa  or  ^urmife*  Vide 

ASuggeftion  made  to  the  Court,  that  the  thing 
for  which  the  Libel  in  the  Admiralty  Court 
againl^  the  Party,  is,  was  dons  infra  Corpm  connta- 
tm^  whereas  in  truth  it  was  done  beyond  the  Seas, 
is  notwithftanding  a  good  Suggeftion  for  the  Court 
to  grant  a  Prohibition  unto  the  Admiralty,  upon*? 
for  it  is  but  to  try  the  Jurifdidion  of  the  Ad- 
miralty, and  not  the  Merits  of  the  Caufe  >  and 
the  Court  cannot  then  tell  whether  it  be  true  or 
not,  but  will  fuppofe  it  to  be  true  i  and  if  it  be 
talfe,  the  Court  will  compel  the  Plaintiff  in  the 
Prohibition  to  declare  upon  his  Suggeftion ,  and 
there  the  Defendant  may  traverfe  the  Fad,  and 
if  a  Verdid  pais  for  him,  he  fhall  have  his  Wric 
of  Confultation  to  authorize  him  to  proceed  in  the 
Admiralty,  Mich.  22  Car,  B*R. 

Matters  of  Record  ought  not  to  be  ftayed  upon 
the  bare  Suggeftion  or  Surmife  of  the  Party  ;  but 
there  ought  to  be  an  Affidavit  made  of  the  Mat- 
ter fuggefted  ,  to  induce  the  Court  to  ground  a 
Rule  for  itaying  the  Proceedings  upon  the  Record, 
Mich,  1650.  B,  R,  For  the  Law  favours  not  the  fiof- 
ping  of  the  Proceedmgs  in  Law^  except  there  he  very  good 
caufe  for  it* 

In  c^k  of  SL  Modus  Decimandi^  if  the  Plaintiff  in 
the  Prohibition  do  not  within  fix  months  after  the 
granting  of  his  Prohibiton  prove  his  Suggeftion 
by  the  Depolitions  of  two  or  more  fabftantial  Wit- 
neffes  taken  before  a  Judge  of  that  Court,  which 
granted  the  Prohibition,  the  Defendant  (hall  have 
his  Writ  of  Confultation  by  the  Statute  of  £.  6. 

©iirrentlec 
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IF  Leffee  for  Life  do  accept  of  a  Leafe  for  years, 
it  is  a  Surrender  in  Law  of  his  Leafe  for  Liife, 
By  RoUy  Pafch*  2^  Car,  B,  R,  For  if  it  [hould  he  other* 
tfiife  the  Leafe  for  years  would  be  made  in  'va'm^  and 
to  no  purpofey  for  both  the  Leafes  carmot  J^and  together  > 
and  where  doubtful  things  may  have  an  operation  by  a 
reafonable  confiruBion  in  Law^  the  Law  will  fupport 
them^  rather  than  to  confirue  them  to  be  null  and  to 
none  effeB* 

A.  Leafes  to  B,  for  iixty  years,  and  afterwards 
B.  accepts  a  Leale  to  commence  divers  years  after- 
wards>  but  within  the  fixty  years,  this  is  an  im- 
mediate Surrender  of  the  former  Leafe  for  fixty 
years,  although  the  other  Leafe  did  not  commence 
till  in  futuro^  becaufe  the  Leffee  hath  by  accept- 
ing this  Second  Leafe  affirmed  the  Leffor  to 
have  ability  to  make  the  New  Leafe,  the  which  he 
hath  not  if  the  hrft  Leafe  (hould  ftand-  See 
5   Rep*  II. 

IN  a  Writ  of  Error  brought,  in  feme  Cafes  provided 
by  Statutes,  there  ought  not  to  be  a  Superfedeas 
granted  to  him  that  brings  the  Writ  of  Error  to  day 
Execution  upon  the  Judgment,  which  is  to  be  revcrfed 
by  the  Writ  of  Error,  until  he  that  brings  the 
Writ  of  Error  hath  put  in  Security  by  Recogni- 
zance to  profecute  with  cffed:,  and  to  pay  double  Cofts 
and  Damages,  if  the  Plaintiff  in  the  Error  be  Non-fuitj 
or  the  Judgment  be  not  reverfed  by  the  Writ  of  Error, 
but  affirmed,  Trin.  24  C<>r*  B.R»  See  the  Statute,  and 
fee  Error. 

It 
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It  is  very  hard  to  compel  the  Party  that  brings  a  Writ 
of  Error  to  take  out  a  Superfedeas  into  all  the  Counties 
where  he  hath  Lands  or  Goods  liable  to  the  Execution 
upon  the  Judgment,  for  the  reverling  whereof,  the 
Writ  of  Error  was  brought,  MicL  16^0.  B*S.  Ey  HoIl 
Chief  JulUce.  Tet  it  is  a  fure  way  for  him  that  doth 
bring  the  Writ  of  Error  to  do  it,  to  a^uoid  a  greater  Trow 
hie  and  Charge,  which  may  otherwife  hefal  him  hy  the 
executing  of  the  Judgment^  if  he  have  a  violent  and 
malicious  Adverfary,  than  hj  talking  out  of  the  Jeveral 
Writs  of  Superfedeas. 

After  a  Writ  of  Error  is  brought  and  allowed  by  the 
Court  where  the  Judgment  was  given,  for  the  reverfal 
whereof  the  W^rit  of  Error  is  brought,  the  Hands  of  the 
Court  are  force-clofed,  that  is,  flopped  from  proceeding 
upon  the  Judgment  any  farther,  and  there  needeth  no 
Superfedeas  to  be  direded  unto  them,  but  it  is  neceiTary 
to  mark  the  Roll,  Mich,  iS^^p  B,  S,  To  avoid  farther 
trouble* 

If  a  Writ  of  Error  be  brought  to  reverfe  a  Judgment 
given  upon  a  nihil  dicit,  in  Cafe,  Trefpafs,  Trover 
d^c,  and  all  other  Adions  where  Damages  only  are  rje- 
covered,  upon  the  bringing  and  allowing  of  a  Writ 
the  Clerk  of  the  Errors  makes  out  a  Supffedeas  with- 
out Bail,  but  no  Superfedeas  can  be  made  until  Bail  put 
in  where  there  are  Judgments  upon  Vcrdids,  and  Judg* 
ments  by  DefauU,  or  upon  Demurrer  in  Debt,  unfcfs  it 
be  upon  a  Sheriffs  Bond,  or  Bond  with  Condition  to  do 
fomething  elfe  than  pay  Money  only,  in  thofe  Cafes  only 
the  allowance  of  the  Writ  without  Bail  will  be  fufficientj 
Fafch.  16^1,  B,  S,  1 3  iVlaii. 
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THE  Court  is  always  very  cautious  that  no  Pcrfon 
that  hath  any  Caufe  depending  before  them,  be 
furprifed,  efpecially  in  fuch  Matters  as  are  iinal  and  penal 
to  the  Party  that  is  furprifed,  Mick  i6^p.  B.  S.  Be- 
caufe  by  Surfrifals  the  Parties  furprifed  are  deprived  of 
making  their  full  defence^  and  thereby  beget  Clamour^ 
and  give  no  fatisfa^ton-^  but  caufe  more  Suits  and  Trow 
hk  to  the  ? antes. 

@iecunBatp« 

\7i7Here  the  Secundary  (hall  return  a  Jury,   and 
^  ^    where  not,  Vide  Title  Jury. 

Settiement^ 

IF  one  hath  hired  a  Dwelling-houfe  in  one  Pariih  of 
lo/.  per  Annum  Rent,  and  be  iettkd  in  that  Houfe 
but  a  frnall  time;  yet  this  is  fuch  a  Settlement  in  the  Pa- 
ri(h,  where  the  Houfeis,  that  the  Juftices  of  the  Peace 
have  no  power  to  make  on  Order  to  remove  the  Party 
fetled  out  of  the  Parilh  wherein  he  was  fo  fctled  >  ex- 
cept the  Party  fo  fettled  be  lame  or  blind,  or  likely  to 
be  fuddenly  chargeable  to  the  Parifti  where  he  was  fo  fet- 
led, Mich.  i^'^Q.  B,S.  11  Nov.  See  the  Statute  43 
Elix,.  and  fee  the  later  Statutes. 


Ctpau 
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Ctpai  ano  PioceeHingg  to  it«    Vide  ifiiie, 

||*oace,  &c.   Venue. 

NO  TE,  It  is  not  the  courfe  of  this  Court  to  have 
Tryals  at  the  Bar  upon  Saturday^  becaufe  thofe 
days  are  appointed  for  Mafters  in  Lau^^  yet  in 
the  Cafe  of  DiJ^s  againft  the  Lady  Lake^  a  Tryal  was 
permitted  to  be  upon  a  Saturday^  becaufe  the  Jury  was 
adjourned  to  that  day  by  the  Court,  and  the  Court  was 
alfo  informed  that  the  Tryal  would  not  be  long,  and  (b 
would  little  hinder  the  Bullnefs  of  the  day. 

No  Tryal  ought  to  be  had  at  the  Bar  the  fame  Term 
that  the  Defendants  Plea  is  put  in^  but  the  Term  fol- 
lowingv,  by  the  ordinary  Rules  of  Court,  Hill,  21  Car* 
B»  R,  But  it  may  he  hy  [fecial  Rule  of  Courts  or  in  Cau-^ 
fes  defending  on  the  Crown  Jids^  wherein  the  King  is  a 
Farty^  or  hy  an  IJJue  direBed  out  of  the  Chancery, 

In  an  Appeal  of  Mayhem^  the  Court  may  judge  of 
tht  Mayhem  by  infpedion  of  the  Party,  or  put  it  upon 
the  Tryal  of  a  Jury,  8  H  <5. 1 5, 

Seifia  of  Lands  in  Kent  is  tried  in  London,  and  it 
feem'd  to  the  Court  well  enough  after  a  Verdid:,by  the 
Statute  of  I  ^  6c  17  Car*  l,  cap,  8.  ^ide  Kaym*  ^pz^ 

This  Court  will  grant  an  Habeas  Corpus  to  try  a  Felon 
at  the  Bar>  although  the  Felony  was  not  committed  ia 
the  County  of  Middkfex^  if  there  be  not  a  Gaol-deli^^e- 
ry  in  the  ulual  manner  in  the  County  where  the  Felony 
was  committed  *,  but  it  muft  be  by  a  Jury  of  the  County 
where  the  Fad:  was  committed,  •  Hill,  2 1  Car.  B.  R, 
This  is  done  for  the  expedition  of  Jufiice  in  punishing  of 
Offenders* 

Covenant  brought  in  one  County,  and  the  Breach 
stdtgned  for  not  repairing  a  Houfe  ia  an  other  Couiirty^ 
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and  the  Tryal  had  in  the  firft  County,  this  wasdoubttd 
to  be  a  miftryal,  FiJe  Raym*  85^  85. 

A  miftryal  is  aided  h^  16  d^  17  Car.  2.  caf»  8.  Tfyal 
of  a  Bond  is  to  be  wh^rc  'tis  dated  to  be  made>  Idt 

439- 
Non-age  may  be  tried  Wherd  the  Party  was 

comorant ,  and  not  where  the  Writ  was  faroughe, 

if  Collateral  to  the  Adion,  Id,  458. 

A  Debt  upon  a  Bond  condition'd  to  pay  Mony  iri 
Berwich^^  was  tried  at  Belfort ;  and  that  in  Cafes  of 
Tryals  Concerning  things  arifing  in  Berwick  5  the 
ufe  is,  to  fuggeft  upon  the  Roll,  that  the  King*s 
Writ  doth  not  run  in  Bermck ,  and  pray  a  Fenire 
may  be  of  the  next  Ville  to  Berwick^  which  is  Bel- 
fort  ;  ahd  upon  this,  a  Venire  is  directed  to  the  She- 
riffs of  JSIortbumberland  to  make  to  come  1 2  out  of 
Belfort  to  try  this  IlTue  by  ISIifi  friusy  and  this  is  a 
good  Trial,  Rayw,  175,  174. 

A  thing  done  in  Waks  fhall  by  Common'Law  be 
tried  in  the  next  County  adjoining,  ibid. 

Alio  a  thing  in  Ireland  was  tried  in  the  County 
of  Salop,  which  is  alledged  to  be  the  next  County 
to  Ireland^  ibid. 

That  a  Trial  by  Con  lent  may  be  had  in  a  foreign 
County,  where  fiich  Conlent  is  entred  upon  Re- 
cord, otherwile  not,  Id.  372* 

If  the  Iffue  be  no  Knight,  it  (hall  be  tried  by  the 
Country,    and  not  by    the  King  at  Arms,  II 

379. 

But  in  a  Quare  Imped,  the  Defendant  pleads, 
That  he  vvas  knighted  puis  le  darrein  continuance^ 
and  the  Plaintiff  denies  it ,  and  Iflue  thereup- 
bn,  and  tried  per  patriam^  ibid, 

A  Tryal  in  that  Court  where  the  Iffue  tryed  was 
not  joyned,  is  not  a  good  Tryal,  unlels  it  be  in  the 
Cafe  of  an  Iffue  joyned  in  Chancery  in  the  Petty- 
bag- 
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bag- fide,  and  from  thence  lent  to  be  tryed  in  this 
Court ,  Hilh  1 1  Car*  B,  R.  For  there  was  no'- 
thing  before  them  to  try  ,  andfo  it  was  coram  non  Ju- 
dice. 

Where  the  Plaintiff  will  not  try  his  Caufein  fuch 
due  time  as  he  ought  to  do  by  the  Rules  of  the 
Court,  the  Defendant  may  upon  \^arning  given 
thereof  to  the  Plaintiff,  proceed  to  the  Tryal  of  it 
himfelf  by  Provifb>  HtlL  21  Car,  B  R.  That  he  may 
free  himfelf  from  the  Mclion  that  is  brought  againfi 
bint  \  this  is  called  a  Tryal  by  Frovifo ,  and  if 
given  by  the  Statute,  See  the  Statute  3  See  Title 
Provifo* 

Jullices  of  Peace  at  the  Quarter-Sefllons,  do  of- 
tentimes try  Petty  Felonies  committed  in  the  Coun- 
ty where  they  are  Juiiices,  Tajcb.  22  Car.  B,  R, 
But  they  ufually  leave  greater  Ojfences  to  he  tryed  by 
the  Jufiice  of  the  Goal  delivery  at  the  Ajfiz»es  ^  that 
fnch  Tryals  may  be  more  filemn  in  the  Eye  of  the 
Country* 

If  any  of  the  Defendants  doth  live  above  forty 
nlilesdiftant  from  London-^  the  Plaintiff  by  the 
Rules  of  the  Court  ought  to  give  him  fourteen 
days  notice  of  the  Tryal  before  he  try  his  Caufe> 
Tafch*  21  Car,  B*  R.  That  the  Defendant  be  not  fur- 
pnfedfor  want  of  fufficient  time  to  get  his  IVttnsJJ'es  to 
be  at  the  tryal  in  London  \  which  fourteen  days  is  ac" 
counted  a  convenient  time  for  the  doing  thereof. 

Upon  a  Tryal  at  the  Bar,  when  the  Jury  is  at 
the  Bar,  and  the  Court  ready  to  proceed,  and  the 
Panel  of  the  Jurors  Names  is  delivered  to  the  Se- 
cundary,  he  bids  the  Cryer  call  the  Defendant,, 
which  he  doth,  and  if  his  Counfel  fay  they  appear, 
then  the  Secundary  bids  both  Parties  in  French^ 
gardes  voftre  Challenges^  that  is,  take  heed  to  your 
Challenges,and  then  proceeds  to  fwearthe  Jurors-, 

Qjq  2  bue 
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but  if  the  Defendant  doth  not  appear  aft^r  thrice 
Calling  by  the  Cryer^  the  Plaintiff's  Gounfel  do 
pray  the  Court  thac  the  Enqueft  may  be  taken  by 
default,  Irin,  24  C^ar,  B,  R,  'this  talking  of  the  En- 
quefi  by  default  5  is  nothing  elfe  hnt  the  Defendant's 
loffis;  hU  advantage  of  challenging  of  the  Jury^  but 
he  jhall  defend  his  Caufe ,  and  gi've  his  Evidence 
in  the  fame  manner  as  if  he  had  appeared  upon  his 
being  called, 

where  a  Tryal  is  had  by  Provifo,  the  Plaintiff 
may  be  called  to  challenge  the  Jury,  if  he  think 
fir,  before  the  Jury  is  fworn,  Trin»  22  Car,  B»  R* 
For  the  Flaintiff  is  as  it  were  in  the  place  of  the  Defen- 
dant^ becaufe  the  Caufe  is  brought  to  a  Tryal  by  the  De- 
fendant, 

The  Court  will  not  grant  a  Tryal  at  the  Bar,  ex- 
cept there  be  Oath  made ,  that  the  matter  to  be 
tryed  is  very  difficult,  or  of  great  value,  Mich,  2Z 
Car*  B.  R*  In  which  Cafes  it  is  fit  the  Tryal  JJoould  he 
at  the  Bar^  where  Tryals  are  more  f4emn  5  and  where 
more  time  may  befpent  in  the  Tryal  than  can  be  at  the 
Affix^es  5  hut  otherwife  this  Court  is  not  to  be  troubled 
With  Try^l  of  Caufes  .  becaufe  the  Court  is  thereby  hin- 
dred  in  their  Proceedings  in  Matters  of  Lanv^  which 
are  the  proper  Bufineffes  of  the  Court ^  and  not  Matters 
&f  Eaci, 

After  a  Tryal  hath  been  in  a  Caufe,  the  Court 
ought  HOC  to  order  that  there  chall  be  a  new  Tryal 
of  it,  except  it  doth  appear  that  there  was  a  (ur- 
prife  in  the  Tryal  had,  or  fbnie  fraudulent  Mifcar- 
riage  inici  for  if  they  might  in  any  cafe  they  pleafe 
order  a  new  Tryal,  this  would  be  for  the  Court  to 
have  an  Arbitrary  Power ,  which  the  Law  will  not 
permit,  Mich*  21  Car,  B.  R,  For  this  would  weaken 
the  Common  haws^  to  the  prejudice  of  the  Veople, 

That 
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That  the  Bounds  of  Vills  are  triable  in  EcckfialHcal 
Courts,  of  PariQies  not,  i  Lev,  78. 

If  theCaufeof  Adion  in  Covenant  arifes  in  two 
Counties,  where  it  (hall  be  tried.  See  eund,  114,  and 
252.  2  Lev,  122,  id^. 

Of  Murther  in  Wales,  in  the  next  Engli/h  County, 
7^.118. 

Tranfitory  Matter  arifing  in  one  County,  cannot  by 
Plea  be  brought  in  another  County,  Id,  1 4p.  ^ 

Foreign  Matter  tried  in  the  County  where  the  A(5lion 
is  brought  by  the  new  Statute,  Id,  207. 

Prieft  or  not  Prieft,  how  it  (hall  be  tried,  x  Lev^ 
250. 

Tryal  direded  by  the  Court  of  Exchequer  to  Chefl^ 
er^  and   other  Courts    in  indifferent  Counties,    i^. 

Where  warning  is  given  of  a  Tryal  to  the  Attorney 
in  the  Caufe,  and  the  Attorney  cannot  give  notice  of 
this  warning  timely  enough  for  his  Client  to  prepare  for 
the  Tryal,  the  Court  will  (  upon  good  caufe  (hewn 
them)  force  the  Attorny  to  go  to  a  Tryal,  but  will  give 
longer  time,  Mich,  2  2  Car,  B.  R,  Eecaufe  the  Court 
Oi/ill  not  furf  rife  any  Terfon^and  fuch  Tryals  'very  feldom 
do  determine  the  Bufinefs^  but  beg^et  more  trouble  and  char" 
ges  to  both  Parties ^  and  it  may  be  it  was  neither  the  At^ 
torniis  nor  his  Client^ s  Fatilt  he  had  not  more  timely 
notice. 

Where  there  ought  to  have  been  a  place  alledged 
whence  the  Venue  (hould  come,  and  there  is  no  place  al- 
ledged, but  an  IfTue  is  joyned,  and  the  Venire  is  de  cor- 
pre  comitatHs^  ^d  a  Tryal  is  thereupon  had  ,  this  is  a 
good  Tryal,  and  there  ought  not  to  be  a  Repleader, 
Mich,  2  2  Car.  B.  R,  For  here  is  a  good  Fleadwg^  and  a 
good  IJjue  jdyned  and  well  tryed  by  a  Jury  ,  and  a  Re- 
pleader is  to  be  only  where  the  Fleading  is  vicious^  and 

Qj\  I  hatk 
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bath  not  brought  the  Ijj'ue  in  quefiion  which  was  to  havf 
been  tryed? 

If  the  Court  do  believe  that  the  Jury  have  given 
their  Verdidtagainft  the  Evidence  given  unto  them, 
they  may  order  a  new  Tryal  to  be  in  the 
cafe  5  upon  payment  of   Cofts  j    MicL  22  Car^ 

There  may  be  a  good  Tryal  in  a  Caufejalthough 
the  Defcndaiit's  Plea  be  ill,  Hill.  22  Car.  B.  R.  For 
the  Tryal  defends  not  upon  the  Tlea^  but  upon  thelffue 
jojnsd;  and  if  there  he  a  good  Jjfue  joynedy  the  Tryal  is 
good-i  t^hatever  the  Visa  be, 

Tryal  of  an  Iffue  alien  Artificer,  or  not^  (hall  be 
where  the  Writ  was  brought,  i  Saund.  8. 

Where  after  Demurrer  to  the  Defendant's  Plea, 
and  Argument  thereupon  s  a.  Tryal  was  dire<fted 
to  try  the  Verity  of  the  Plea,  Id.  353. 

what  Tryals  in  London  ought  to  "be  by  the  Ju» 
rors  of  the  four  next  Wards,  by  the  Cuftom  there, 
2  Saund.  252,  ^c* 

Where  the  Defend  ant  in  Error  took  a  Record  of 
Nijiprius^  and  proceeded  to  Tryal  at  the  firft  Ait 
fizes  after  llTue  joyned,  yet  good,  and  a  new  Tryal- 
denied  by  the  Court,  Id^  33(5. 

Where  the  Plaintiff  will  not  try  his  Caufe  after 
Iffue  is  joyned,  the  Defendant  may  try  it  by  Pro- 
vifb  after  a  default  made,  if  he  fee  good,  HilL  22 
Car,  B.  R*  That  he  may  free  him f elf  from  the  Suit* 
"Videaantea.    ' 

If  a  Caufe  to  be  tryed  be  not  entred  into  the 
Judge's  Book,  before  whom  it  is  to  be  tryed,  two 
days  before  the  Caufe  is  to  be  tryed,  the  Plaintiff 
may  enter  a  ne  recipatur  in  the  Judge's  Book  ;  that 
it  may  not  be  entred  after  that  td  be  tryed  at  that 
time  if  the  Defendant  ple^fe,  unlefsit  be  in  a  (ittingj 
after  the  Term,  for  in  Sittings  aiter  tne  Term  no 


m  reeipiatur  will  be  admitted,  HilL  2i  Car.  B/R, 
For  the  Caufe  ought  to  he  mtmd  in  dm  time,  that  the 
T^efendant  may  prepare  for  the  Tryal  i  and  he  cannot 
well  till  it  be  entred  whether  the  'Plaintiff  will  proceed 
er  no. 

If  upon  a  Tryal  to  be  had  at  the  Bar,  a  full  Ju- 
ry doth  not  appear  at  the  Bar  to  try  the  Caufe,  or 
that  part  of  the  Jury  are  challenged  ;  tlie  Court 
will  order  the  Sheriff  to  return  a  decern  tales^  which 
heufually  doth  of  Gentlemen  in  London^  having 
Eftates  in  his  County,  TafcL  23  Can  B.  R. 

The  Agitation  of  a  Caufe  in  one  Court ,  is  no 
Caufe  to  put  off  the  Tryal  of  the  fame  Caufe  de- 
pending in  another  Court,  Pafch,  23  Car.  B^  R,  For 
the  Proceedings  of  one  Coiirt  of  Laii/,  ought  not  to  clajh 
ovith  the  Proceedings  of  another  Court  ;  but  it  is  notfo 
betwixt  the  Courts  of  Law  and  the  Cha?icery  >  as  it  is  a 
Court  of  Equity, 

AtWefiminper- Hall  the  QaQQtimAy  try  her  owq 
Caufe  in  what  Court  (he  pleafeth,  Pafch,  25  Can 
B,  R.  This  is  by  her  own  Prerogati'ue  >  for  all  Courts  of 
Juftice  are  her  Courts^  and  it  is  not  reajonable  Jhejhould 
be  (heightned  in  her  choice  where  Jlie  mil  proceed^  but 
have  liberty  tofue  where  [he  pleafeth* 

A  local  matter  generally,  is  not  to  be  tryed  in  a 
Foreign  County ,  but  in  the  County  where  the 
Caufe  of  Acftion  arifeth,  Pafch.  23  Car,  B.  R.  For 
there  may  the  befi  knowledge  of  the  matter  be  had  ^  and 
it  is  alfofor  the  greater  eafe  of  the  Piople,  andlefs  charge  i 
yet  fometimes^  and  upon  fpecial  reafon^  the  matter  is 
tryed  by  a  feigned  A5lion  out  of  the  proper  County. 
Vide  ante. 

If  one  be  committed  to  the  Goal  for  one  Felo- 
py,  yet  the  Jufticcs  may  try  him  for  another  Felony, 
for  which  he  was  not  committed,  Trin,  23  Car,  B* 
M.  By  Bacon,  Juflice,  Vide  a  ntea  Tit.  Felony. 
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A  new  Tryal  (hall  not  be  upon  Acquittal  in  Cii- 
mihal  or  Capital  Cafes  ?  but  upon  Conviction  ,  a 
new  Tryal  may  be  granted  upon  Caufe,  Id,  p. 
124. 

Married^  or  not  married,  tried  -per  Fais^  and  alfo 
if  Loyalment, married,  in  perfonal  A<^ions,  Id, 
41. 

A  new  Tryal  not  to  be  granted  for  the  ExcefSve- 
nefs  of  Damages,  nor  for  Words  fpoken  by  the  At- 
torny,  Id.  pj. 

A  Decree  in  Chancery  (hall  be  tryed  by  a  Jury, 
and  not  by  it  felf,  for  it  is  not  a  Record  ,  but  it  is  a 
Decree  recorded,  Mich,  23  Car,  B,  R.  And  there 
is  dijference  betwixt  a  Record  5  and  a  Tking  recorded  ^ 
fur  a  Record'  IS  a  Judgment  or  other  Aft  done  in  a 
Court  of  Record^  and  recorded  there ;  hut  the  Chan- 
cery as  it  is  a  Court  Equity^  is  not  a  Court  of  Re* 
cord^  hut  an  arbitrary  Court  5  although  it  be  a  Court  of 
Record^  as  touching  things  agitated  in  the  Tetty-hag' 
Office,  ;  / 

Although  the  Plaintiff  after  Iffue  joyned,  and  at 
the  Aifees  where  he  was  to  try  his  Caufe,  do  enter 
a  Retraxft^  yet  he  may  try  the  Caufe  at  the  next 
AiFizes  after  if  he  pleafe,  for  the  Retraxit  doth  on- 
ly import,  that  he  intends  to  forbear  to  try  his 
Caufe,  hac  vice  only  h  and  if  he  do  not  try  it  at  the 
next  Affizesafcerj  then  the  Defendant  may^  if  he 
will,  cry  it  by  Provifo ;  and  if  the  Defendant  do' 
not  then  try  ii  by  Provifo  ,  the  Plaintiff  may  then 
give  new  notice  of  a  Tryal  to  the  Defendant,  and 
try  it  at  the  next  AfSzes  following 5  Mich,  25  Car. 

Where  a  Verdid  in  the  Hufiings  in  London  was 
fct  afide,  and  a  new  Tryal,  and  contrary  Verdid^ 
I  Lev,  3  Hi 

On« 
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One  that  is  not  ferved  with  Procefs  to  give  his 
Teftimohy  at  a  Tryal,  may  not  be  examined  upoa 
a  *vvire  dire  concerning  any  matter  which  con- 
cerns the  Tryal,  Mkk  25  Car.  B,  R.  For  it  is  in 
a  manner  to  ey^amine  him  as  a  Witmfs  in  the  Caufey 
which  ought  not  to  be^  hecaufe  ^e  appears  not  as  a 
Witness. 

A  Tryal  at  the  Bar  ought  not  to  be  had  for 
Houfes  lying  within  the  City  of  London^  Mich. 
23  Car*  B*  R.  For  hy  their  Cuftoms  they  may  hold  Vlea 
cdncerning  the  Title  of  Free-holds  -within  the  City-j  and 
hy  their  Charter  they  are  not  to  ferve  upon  Juried  out  of 
the  City. 

If  the  Plaintiff  give  notice  to  the  Defendant 
that  he  will  try  his  Caufe  that  Term,  although  he 
be  not  ready  to  try  it  at  the  day  appointed,  yec 
he  is  not  bound  to  give  .new  eight  days  notice  of 
the  Tryal,  but  may  give  notice  for  the  next  fitting 
after,  HiU.  23  Car,  B.  R* 

According  to  the  old  ufe  of  Pradice  in  this 
Court,  there  ought  to  be  but  ten  Tryals  at  the 
Bar  in  Eafier  Term,  Fafch*  24  Car,  B*  R,  Becaufe 
Tryals  at  the  Bar  are  a  great  hinder ance  to  other  Buji» 
nejj'es  Tvhich  are  more  proper  for  the  Courth  yet  now 
the  Court  doth  not  think^fit  to  limit  them  to  any  number  h 
for  Tryals  at  the  Bar  are  novp  more  defired  than  anciently 
they  v/ere^  fir  though  they  be  chargeable^  yet  are  they 
Piore  fdlemn^  and  give  better  fatisfaBion  to  all  Fartiesy 
and  more  likely  to  he  final  than  Tryals  had  at  the 
AffiTUes. 

If  there  be  notice  given  for  a  Tryal,  and  no 
Jury  appear  at  the  day,  there  ought  to  be  a  new 
notice  given  if  the  Party  will  try  his  Caufe  at 
another  day,  Fdfch  24  Car.  B.  R,  For  elfe  the  Defen- 
dant cannot  knovp  when  the  Flaintijf  will  try  his  Caufe^ 
0T  whether  he  will  try  it orno* 

The 
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The  conlent  of  the  Owner  of  the  Land  to  make 
one  Ejedor  to  try  the  Title  of  the  Land,  is  good, 
if  it  be  not  a  Plot  betwixt  him  and  the  Ejed^or 
to  oufl-  the  Leffee  of  the  Land  of  his  poffeffion^ 
Mich*  24  Car,  B,  R*  For  there  can  be  no  other  incoH" 
'veniency  in  it^ 

A  Tryal  at  the  Bar  may  not  be  had  by  the  coti- 
lent  of  the  Parties  without  leave  of  the  Court, 
Mich*  2^  Car 4,  B,  K.  For  the  Court  is  not  hound  ex  Of- 
ficio to  grant  a  Tryal  at  the  Bar^  hut  it  is  in  their  Mfi 
cretion  to  grant  ity  or  not  to  grant  it  >  and  the  Parties 
may  not  prefume  to  itnfofe  things  upon  the  Court  ij/hick 
they  may  doy  or  not  do  at  their  pleafure* 

III  a  Try^l  for  fubtrading  of  Tithes  in  an  Adion 
Ijrounded  upon  the  Statute  of  2  Ed^  6.  the  Plain- 
tiff ought  firft  to  begin  with  the  proof  of  the  value 
of  the  Tithes,  before  he  proceeds  to  (hew  his  Title 
to  them,  which  Title  is  his  inftitution,  indudion, 
^nd  reading,  and  fubfcribing  of  the  Articles,  &Cf 
Mich,  2^  Can  B.  R^  For  he  mufi  firfi  prove  there  were 
Tithes^  and  offuch  a  value  taken  away^  which  is  the 
very  ground  of  the  ABion^  before  he  can  make  any  Title 
to  them  5  for  if  there  were  no  SubtraBion^  there  it  »<? 
caufe  of  ABion 

It  is  a  mif-tryal  for  a  thing  to  be  tryed  before  a 
Judge,  who  hath  intereft  in  the  thing  in  queftion, 
and  the  requeft  or  content  of  the  Parties  con- 
cerned  in  the  Tryal  will  not  help  it,  Mich  2^  Car. 
B.  R*  For  fuch  a  Tryal  cannot  be  fuppefed  to  he  indif- 
ferenty  for  none  ought  to  be  Judge  in  his  own  Caufe^ 
or  in  any  Caufe  wherein  his  own  I  fit  ere fi  is  any  ways 
foncerned. 

A  mitoyal  is  helped  by  the  Statute  of  J^<?/v2/7/, 
buc  not  a  void  Tryal,  to  wit,  where  there  is  nq 
Iffue  joyned  to  be  tryed  ;  but  in  fuch  Cafes  there 
rhuft  be  a  Repleader,  that  the  ipatter  in  quelHon 

may 


may  be  put  in  l|fue  to  be  tryed,  Mich.  24  Can  B.R^ 
Vide  ante  Jeofails  and  Replication* 

The  day  for  a  Tryal  at  the  Bar  ought  to  be  en- 
tred  into  the  Clerk  of  the  Papers  Book  in  the  Of- 
^ce,  MicL  1^4p.  B.  5.  And  before  it  hefo  entred^  there 
otight  not  to  he  notice  given  of  the  Trjal^  for  until  it  b^ 
entred  in  the  Clerk  of  the  Papers  Book)  the  day  can* 
not  he  frecifely  known. 

One  that  is  a  priviledged  Perfbn  in  this  Courr, 
ought  not  by  realbn  of  his  priviledge  only  to  have 
a  Tryal  at  the  Bar  granted  unto  him,  where  the 
Title  of  Land  is  in  queftion>  but  Tryals  at  the 
Bar  are  never  granted,  unleft  there  be  difficulty  in 
the  matter  to  be  tryed,  or  elfe  it  mult  be  of  great 
value,  HilU  j6/^p,  B.  S.  4  Feh^ 

A  Tryal  at  the  Bar  ought  not  to  be  granted  be- 
fore the  Defendant  hath  pleaded,  and  Ifliie  be  joyn- 
ed,  Hill.  i64p,B,  S.  il  Feb.  X2  Feb.  i6$6.  For  be- 
fore that^  the  Caufe  is  not  ready  for  a  Tryal^  nor  doth  it 
appear  7vhether  the  Tarties  intend  to  proceed  to  a  Tryal 
or  noty  neither  can  any  Veiiire  facias  ijfue  out  to  fym^ 
mon  a  Jury, 

Although  the  Defendant  do  go  to  a  Tryal  with- 
out fufficient  notice  given  unto  him  of  the  Tryal, 
and  there  be  a  Tryal  accordingly,  this  Tryal  is 
not  binding  unto  the  Defendant,  but  he  may  (  if 
he  pleafe  )  have  a  new  Tryal  granted  for  want  of 
due  notice,  Vafch.  \6'^o.  B,  S.  ip  Apr.  For  the  Rules 
of  the  Court  are  not  to  be  broken  by  the  confent  of  the 
Parties  j  and  it  may  be  if  he  had  had  due  notice^  be 
Plight  have  been  able  to  make  better  defence^  though 
he  ventured  to  go  to  a  Tryal  with  fucb  proof  as  he 
then  had^ 
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^04.         Clje  Piacti'cal  Eefftffei:.,-  Or, 

By  the  ancient  Pradlice  of  the  Court,  all  the 
Tryals  at  the  Bar  which  are  had  ia  Eafier  Term, 
ought  to  be  cryed  a  Fortnight  before  the  end  of 
the  Terra,  Fafcb.  1^50.  B.  S,  1  Mali,  And  the  Re 
mainder  of  the  Term  'was  to  befpent  in  matters  of  Law, 
and  in  other  Bufinefs  more  proper  for  the  Court  than  the 
Tryals  ofCafffes, 

The  Profecutor  in  an  Information  brought  in 
thi§  Court,  ought  to  bring  the  Caufe  to  a  Tryal 
at  his  own  Coils,  but  in  an  Endidment  which 
is  fblely  at  the  Suit  of  the  Queen,  he  that  is  en- 
dided  muft  bring  the  Caufe  to  a  Tryal  at  hi$ 
own  Charges,  Fafch.  16^0,  B.S.  z^  Maii,  An  In- 
formation  is  preferred  as  well  for  the  benefit  of  the  In" 
former  as  the  Queen^  and  therefore  it  is  reafon  he  fhould 
bring  it  to  Tryal  at  his  own  Charges  ;  but  an  EndiB' 
ment  is  Jiot  fo» 

That  an  Indidment  of  High-Treafon  may  be 
tried  by  Wfiprius^  Raym.  ^6y* 

A  Tales  de  Circurnfiantibus  may  be  awarded  in 
Cafe  of  Treafon,  by  the  Statute  of  4  and  5  Vhih 
and  Mar.  cap,  7.  Where  the  Queen  is  party  J^i^. 

If  at  a  Tryal  the  Court  do  lee  that  one  of  the 
Tarries  is  furprifed,  but  not  by  any  Fault  or  Laches 
of  his  own,  but  by  fome  other  Cafualty,  they 
may  in  their  difcretion  put  off  the  Tryal  to  an- 
other time,  until  the  Party  furprifed  may  be  better 
provided  for  his  Tryal,  Trin,  1650.  3  JuUii  B,  S* 
For  this  is  not  to  delay  Jujlice,  but  to  give  titne  that 
clearer  Jujiice  may  be  done^  and  that  Suits  may  in  more 
fvobability  be  ptit  to  a  conclufion^  which  upon  furprifal  is 
feldom  fee}^» 

In  criminal  Caules,  Tryals  may  be  at  the  ^ar 
in  Hilary  Term,  and  in  Trinity  Term,  but  not  in 
pther  Caufes,  Mich  K550.  B.  S.  But  only  w  Mi- 
chaelmas 


chaelmas  and  Eafter  Term,  This  vjai  the  old  courfe^ 
hut  of  late  Jn  fome  fpecial  Cafes^Tryals  have  been  gran- 
ted to  he  at  the  Bar  in  Hilary  Term^  and  Trinity  Term, 
to  prevent  fome  great  Inconveni^ncies  which  would  other- 
wife  have  hapned  by  deferring  of  fuch  Trjals.Vide  Vofiea. 

The  Court  of  Chancery  will  not  ufiially  ftay  a 
Tryal  at  Law  by  an  Injundtion  after  IlTue  joyned, 
and  the  Parties  ard  ready  for  the  TryaU  but  they 
will  grant,  aninjundion  to  ftay  Judgment  after 
the  Tryal,  if  there  appear  to  be  any  Equity  in  the 
Caufe,  Tafch  1652.  B.  S. 

Although  it  is  not  ufual  to  have  any  Tryals  at 
Bar,  but  in  Michaelmas  Term,  and  in  Eafier  Tormy 
except  it  be  on  the-Criminal  fide  ;  yet  in  extraor- 
dinary Gafes  it  hath  been  granted*  For  exarhple. 
In  a  Cafe  of  the  Lady  Jam  Chandois,  m  a  Tref- 
pafs  and  Ejedment,  when  a  Tryal  upon  motion 
was  granted  in  T'rinitj  Term  165 5.  upon  a  great 
debate,  wherein  Woodward  an  ancient  Clerk  of 
the  Court  affirmed,  that  he  remembred  two  Tryals 
in  a  Trinity  Term.  Qnod  Nota, 

By  Glyn  Chief  Jupce^  Trin.  16^6^  If  a  Caufe  be 
removed  out  of  an  inferior  Court  into  this  Courts  it 
ought  to  be  tryed  the  fame  Term  it  is  removed.^  that  the 
Tarty  may  not  be  delayed ;  for  the  Law  doth  not  approve 
of  dilatory  Proceedings, 

^j'Glyn  Chief  Ju^ice^  Mich.  1558.  A  Juryim" 
paneVd  to  try  an  Iffue  in  one  County y  may  try  a  Thing 
that  is  incident  to  the  Tryal  of  that  IJfue^  though  it  be 
in  another  County  i  as  if  an  ABion  of  Debt  be  brought 
again[t  an  Heir^  and  he  pleads  riens  per  defcent,  and 
Iffke  is  joyned  upon  it^  the  Jury  may  enquire  of  A^ets 
in  any  County  of  England. 

By  Glyn  Chief  Jufiice^  Mich.  1658.  in  the  Cafe  of 
Bateman  and  others  againfi  Sir  Job  Harvey.  If  a 
Tryal  at  the  Bar  be  dire^ed  out  of  the  Chancery, 

'  and 


and  di  the  day  tBe  Parties  will  not  agree  to  have 
the  Tryal  go  on  \  this  Court  will  not  compel  them  to 
it^  for  this  Court  is  not  hound  to  enforce  Orders  wade 
in  Chancery. 

If  the  Plaintiff  in  an  Action  of  Trefpafs  and 
Ejcdiilent  do  bring  his  Gaufe  to  be  tryed  at  ths 
Bar,  he  cannot  compel  the  Defendant  to  confefii 
the  Leale,  Entry  and  Oufterj  for  the  Tryal  at 
the  Bar  was  not  granted  in  favour  of  the  Defen- 
dant, but  of  the  PlaintijEF ;  but  if  he  doth  not  con- 
fefi  it,  then  Judgnierit  (hall  be  prefently  entred 
up  againft  the  cafiial  Ejedor  h  but  if  the  Defen- 
dant bring  the  Caufe  to  be  tryed  ait  the  Bar,  there 
he  liiufl:  confeis  the  Leafe,  Entry  and  Oufter,  be- 
caufe  the  Tryal  was  granted  to  be  at  the  Bar  iii 
his  favour,  Tafch,  1652.  B*  S,  and  therefore  it  [hall 
not  he  in  his  fQ7ver  to  hinder  the  Iryal  for  want  offucb 
confejfton. 

If  a  Caufe  be  appointed  to  be  tryed  in  one 
Term,  and  the  Plaintiff  doth  not  then  proceed  in 
his  Tryal,  but  refts  for  a  year  or  more  sifter,  if 
he  will  after  (b  long  time  try  the  Caule,  he  mull 
give  the  Defendant  a  whole  Terms  notice  before 
his  Tryal,  TafcL  16^2.  B.S.  J^ecaufe  by  this  long 
delay  the  Defendant  might  not  think  he  would  ever  try 
it^  and  fo  cannot  in  a  jJjort  time  provide  to  make  his 
defence* 

If  a  Tryal  be  had  the  laft  day  of  a  Term,  Judg- 
ment cannot  be  entred  upon  that  Verdid  until  the 
next  Term  after  >  for  Judgments  muft  be  given  m 
the  Term.  By  Roll  Chief  JufHce,  16^2^  h.S.Nor 
till  the  four  frft  days  within  the  Term  he  fajfedy  for 
fo  long  time  hath  the  Defendant  by  the  Rules  of  the  Court 
toffeak  in  arre(t  of  Judgment :  But  if  it  he  tryed  the 
day  before  the  end  of  the  Term^  the  Plaintiff  may  give 
bis  Kule  and  have  judgment  the  fame  Term  if  nothing 
he  moved  in  Arrefi  of  Judgment.  Ic 
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tt  was  faid  by  RoU  Chief  Juftice,  That  the  City 
of  Bri^ol  will  not  bring  a  matter  to  be  tryed  here 
^  at  the  Bar,  no  more  than  the  City  ol  London  will, 
1654*  B.  S#  Because  it  feems  they  have  the  like  Trivi' 
ledge  to  try  the  Title  of  Free-  holds  within  the  Ctty^  as 
London  hath, 

if  at  a  Tryal  at  the  Bar,  in  a  Trefpafi  and  EjeA- 
ment,  the  Plaintiff  and  the  Defendant  do  confent, 
that  the  Jury  (hall  have  a  view  of  the  Lands  iit 
queftion,  there  can  no  Tryal  be  had  in  the  Caufe 
that  Term,  (unlefs  it  be  in  Middkfex  or  (bme  adja- 
cent County  to  Wefiminfler^  )  By  Roll  Chief  Juftice, 
1^54.  B.  S.  In  refpe^l  of  the  view  to  be  made^  and  the 
fcantinefs  of  time  afterwards  for  ths  Tryal. 

It  is  not  ufual  to  grant  a  Tryal  at  the  Bar  the 
fame  Term  ic  is  moved  for,  but  the  next  Term 
after,  1^54.  B.  S»  Tet  fometimes  upon  fpeaal  Reafons 
it  is  done. 

By  Glyn  Chief  Juftice,  Upon  a  motion  for  a.  new 
tryalhetwem  Williams ^w J  Parret,  Vafch.  16^6,  B,R, 
The  Tlainttffis  not  hound  to  attend  upm  the  Defendant 
at  his  Tryal^  hut  may  try  his  Caufe  when  he  will^  if  he 
have  givendue    notice  of  the  Tryal. 

By  Glyn  Chief  Juftice^  Upon  a  motion  for  a  new 
Tryal  between  AskuQ  and  Lzndy ^  Pafcb^  16^6.  B.S. 
Although  due  notice  ought  to  be  given  of  a  Tryal  before 
the  Tryal^  yet  if  there  be  fo  many  Caufes  to  be  tryed 
on  the  day  apfointedy  that  the  Caufe  cannot  be  tryed^ 
and  it  is  made  a  Remanet,  the  Plaintiff  needs  not  give 
new  notice^  but  the  Defendant  mufi  attend  till  it  can  be 
tryed* 

A  voluntary  Affidavit  made  before  a  Mafter  of 
the  Chancery,  is  not  to  be  given  in  Evidence  at  a 
Tryal  at  the  Bar,  Vafcb.  1^55.  For  a  Mafter  of  the 
Chancery  hath  no  Authority  to  adminifter  fuch  an  Oath', 
and  therefore  if  the  Party  did  f wear  jfaljly^  it  is  not  Per* 

jury 
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jUry-i  nor  can  he  he  endidted  for  it^  becaufe  it  is  coram 
non  judice  \  and  therefore  fuch  Oaths  are  of  little  ere- 
dit  to  he  given  m  Evidence.  Trials  per  Pais  per 
tout* 

If  a  Tryal   be  had,  and  a  Vedii^  thereupon  j 
given,  the  fame  Iflue  may  not  be  tryed  again  by 
the  Jury  that  tryed  it  before,  1655.  B.  S.  For  it  is 
more  than  frohaUe  they  'will  give  the  fame  Verdi^ 
again, 

Ctatiecfe.  See  Title  pieaOitts*  &€, 

REgularly  a  Traverfe  cannot  be  taken  upon  t 
Traverfe,  where  a  Traverfe  is  well  taken 
to  the  material  Point,  and  goes  to  the  fubftance  of 
the  Adiort  j  but  tvhere  the  firft  Traverfe  is  idle, 
and  not  well  taken,  nor  pertinent  to  the  matter, 
there  to  that  which  was  fufficiently  confeft  and 
avoided  before,  the  other  Party  may  well  take  a 
Traverfe  after  fuch  immaterial  Traverfe  taken  be- 
fore, I  Saundi  02. 

A  Traverfe  ought  to  have  an  inducement  to 
make  it  relate  to  the  foregoing  matter,  or  elfe  it 
is  not  good  and  formal,  Mich,  22  Car.  B.  R.  For  elfe 
it  cannot  be  known  what  is  traverfed  thereby. 

If  the  Court  (hall  change  the  Fenue^  arid  lay  it 
in  a  County  where  the  Gaufe  of  Adion  did  not 
arife,  the  Party  may  Traverfe  the  County  if  he 
pleafe,  by  faying,  the  Caufe  of  Adion,  if  any  be, 
did  arife  in  the  County  of  A.  and  conclude,  and 
fb  draw  the  Venule  by  pleading  with  an  abfque  hoc^ 
that  the  caufe  of  Adbion  did  arife  where  the  Venue 
is  laid,  into  the  right  County  where  the  caufe  of 
Adion  did  arife,  Trin.  a  5  Car.  B,  R. 

If  one  will  take  a  Traverfe  to  a  Declaration, 
he  ought  to  traverfe   that  part  of  it,  the  doing 

whereof 


whereof  will  make  an  end  of  the  matter  for  which 
the  Plaintiff  declares,  and  then  is  the  Traverfe 
good,  Tafch  24  Car,  B*  R.  El  ft  not^  for  it  is  to  m 
furpofe. 

The  Prohate  of  a  Will  is  not  traverfable,  Rajm, 
405,  407. 

Where  the  Defendant  hath  given  a  particular 
anfwer  in  his  Plea  to  all  the  material  matrers  con- 
tained  in  the  Declaration,  there  he  needs  not  to 
take  a  Traverfe,  Pafch.  24  Car,  B.  R.  PafcL  1648, 
Bi  S.  For  a  Traverfe  is  the  affirnting  of  one  things  and 
the  denial  of  another  thing  v  and  when  a  thing  is  an" 
fwered^  what  need  is  there  of  a  denial  ofit^  for  the  an" 
fvpering  of  it  doth  fappofe  fuch  a  thing  was. 

Where  there  is  a  Diffeifin  and  a  Difcent  alledged 
in  a  Declaration  concerning  the  Title  of  Land,  if 
the  traverfing  of  the  Diffeifin  will  make  an  end  of 
all  the  matter  in  queftion ,  there  the  Diffeifin  is  to 
to  be  traveried,  and  not  the  Difcent;  this  is  to  be 
underftood  in  iuch  Cafes,  where  by  fuppofition  the 
Party  comes  to  the  Eftate  by  Diffeifin,P<i/c^.  24  Car* 
B»K.  It  is  a  Maxim  ,  That  a  Vijjeifin  alledged  in  the 
Bar^  or  Replication,  U  always  traverfahky  Dyer  3^5* 
b.  365.  a. 

Where  the  Defendant  hath  confeffed  and  avoid- 
ed all  the  matter  that  is  contained  in  the  Declarati- 
on, there  he  needs  not  to  take  a  Traverfe  ,  Tafch. 
2,4  Car.  B,  R,  For  a  confefjing  and  avoiding  is  a  full  an* 
fwer  of  the  matter  alledged^  and  fo  t%ere  needs  no  Tra* 
verfe  of  it^  or  denial  of  the  things 

The  King  may  refufe  to  maintain  his  own  Ti- 
tle which  is  traverfed  by  the  Defendant  ,  and  may 
take  a  Traverfe  to  the  Title  made  by  the  Defendant^ 
Vaughn  6%^  64#     Vide  infra  Title* 
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Cttie. 

IF  there  be  an  Inqulfition  found,  by  which  the 
Kins  is  entitled  unto  Lands ,  and  the  Inquifiti- 
on  is  not  anfwered  nor  traverfed,  the  Lands  found 
in  the  Inquifition  (hall  be  fuppofed  to  be  in  the 
Hands  of  the  King,  and  Procefs  thereupop  fhall  go 
out  for  the  King,  21  Car.  B.R.BecanJe^thereapfears^ 
7iothmg  to  the  contrary  to  quepon  the  Ktng  s  Tttle  found 
hy  the  Inquifition, 

If  one  be  admitted  to  traverfean  Office,  this  ad- 
miiTionof  the  Party  to  the  Traverfe  doth  fuppofe  | 
the  Title  to  bein  him,  ii  Car,  B.  R.  Orelfe  he  had  \ 
no  caufe  of  Traverfe.  ,  ^.   ^  .. 

If  in  an  Adion  of  Trefpafs  and  Ejedment,  nei- 
ther the  Plaintiif  nor  the  Defendant  can  make  out 
a  good  Title,  then  the  Party  that  hath  had  the 
moft  ancient  poffeffion  of  the  Lands  in  queftion, 
fhall  be  judged  to  have  the  beft  Title,  Fafch.  23  Car. 
B.Pi.  MicL  16^9.  B.  S,  For  an  ancient  pojjeffion  of 
Lands  is  a  B^Jge  of  a  good  Title  to  them,  where  abet- 
ter Title  dotb  not  a f pear. 

Inan  Adionof  Trefpafs  brought  for  takrng  a< 
way  of  Goods,  the  Plaintiff  needs  not  in  his  Decla- 
ration fet  forth  his  Tide  to  the  Goods ,  fafch.  23 
Car.  B  R.  For  by  the  bringing  of  the  ABion,  it  is 
fuppofed  that  the/ were  in  his  fofffion  before  the  Defem 
dam  took  them  away  from  hm,  and  that  Toffeffton  ts 
I'itle  enough  to  maintain  the  Action:,  and  fo  he  ?Hed  not 
fet  forth  any  particular  Title  in  his  Declaration  i 
but  he  mufi  at  the  Tryal  prove  his  tttle  if  il^  be  que- 
ftiomd: 

He 


He  that  is  made  Eje6tor  to  try  the  Title  of  Land^ 
h  not  bound  to  defend  the  Title  of  the  Land  ;  and 
therefore  if  he  whole  Title  is  truly  concerned, will 
not  fave  him  harmleis,  if  the  Tryal  fliall  pafi  a- 
gainft  him,  he  may  confefs  a  Judgment,  and  fave 
himfelf  of  the  trouble  which  otherwile  may  befal 
him  by  being  made  Ejedor,  Mick  i^5D«  B.  S,  Bun 
he  mnji  firfl  acquaint  him  whofe  Title  is  conarned^  that 
he  will  do  ity  and  then  if  it  he  done,  he  hath  no  caufe  to 
complain  s  this  was  anciently  ,  before  the  Rule  for  cons 
fefjing  of  Leafe  ,  Entry  and  Oufier  was  praS^t' 
ced, 

A  Tenement  may  be  faid  to  be  afiy  Houfe, 
Land,  Rent ,  or  other  fuch  like  thing  which 
IS  any  way  held  or  poffeffed  ;  and  it  is  a  word  of 
very  large  and  ambiguous  meanmg,  and  therefore 
not  fit  to  be  u(ed  to  denominate  or  exprels  a- 
ny  thing  which  requires  a  particular  defcription,  ii 
Car.  B*  R« 


THe  Court  will  not  grant  an  Attachment  againil 
an  Officer  of  the  Court  for  a  Miidemeanor 
committed  by  him  as  an  Officer  of  the  Court ,  but 
they  will  make  a  Rule  for  one  of  the  TipftafFs, 
C  which  are  Officers  of  this  Court ,  called  by  that 
Name,  by  realbn  of  a  Staff  which  they  carry  tip- 
ped with  Silver)  to  bring  him  into  the  Court ,  21 
Car*  B.  R*  And  they  are  in  this  regard  in  the  nature  of 
Mefjengersor  Furfivants  of  the  Court. 

Rr  2  If 


If  a  Sheriff  do  commit  a  Mifdemeanor  in  relati- 
on CO  the  Court  during  his  Office ,  and  afterwards 
a  new  Sheriff*  is  elected  ,  whereby  the  old  Sheriff" 
is  out  of  his  Office,  the  Court  may  grant  a  Tipftaff 
to  the  Party  injured  to  bring  him  in  to  anfwer  the 
Miftlemeanor,  although  he  is  out  of  his  Office  i 
but  he  being  out  of  his  Office ,  the  Court  cannot 
fine  or  amerce  him  for  his  Milciemeanor,  PafiL 
24  Car,  B,  R,  For  be  is  only  fineaUe  as  an  Officer  of  the 
Court. 

A'Tipftaff'is  to  be  granted  for  one  that  is  in  Lon- 
don or  Wefiminfier^  bat  if  he  be  in  the  Country,  u- 
fually  an  Attachment  is  to  be  granted,  direded 
to  the  Sheriff  of  the  County  where  the  Party 
liv^es,  and  not  a  Tipftaff';  but  the  Court  ( if  they 
fee  caufe)  do  upon  extraordinary  occa lions  lend 
Tipftaffs  into  the  Country,  HtlL  22  Car,  B*  R.  and 
23  Car.  and  Fafcb.  1650.  For  the  Ttfft^affs  are  Officers 
to  attend  the  Court  >  and  are  not  therefore  to  be  lent  OHt 
of  Town* 

A  Tipftaff*  was  granted  to  bring  in  one  Cr.  sltx 
Attorny  of  the  Common  Pleas,  for  refufing  to  file 
a  Bail,  according  to  his  promife  made  to  an  At- 
torny of  this  Couit.     Nota, 


Creafon*    Vide  Ctpal^ 

N  intention  of  Trealbn,  if  it  can  be  proved 

_  _.  by  Circumftances,  is  Treafbn  in  the  Eye  of 

the  Law,  Trtn.  22  Car.  B.  R.     Andtt  isfo  tojhewthe 

odioufnefs  and  greatnefs  of  the  Offence  of  Treafon^  by 

f  uniting  the  "very  Intentions  of  it^  which  are  not  fumjh'l 

able  in  other  Offences  CriminaL  \ 

Wherc^ 
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Where  Treafon  may  be  for  Words  only,  i  Lev' 
57.  ^ 

Cfme*    See  Title  ciemott. 

WHere  the  Law  doth  not  imply  a  certain 
time  for  the  doing  of  a  thing,  nor  is 
there  any  certain  time  agreed  upon  between  the 
Parties  for  the  doing  it  \  there  the  Law  doth  allow 
the  Party  a  convenient  time  for  the  doing  of  it, 
Mich*  22  Car.  B.  R.  To  wip-,  fttch  asjhall  h  adjudged 
reafonahle  for  the  doing  of  it-iWithout  freJHdjce  to  him 
that  is  to  do  it. 

In  Ibme  Cafes  one  hath  timq  during  his  Life  for 
the  doing  of  a  thing,  if  he  be  not  halkned  to  do 
it  by  requeft  of  the  Party  for  whom  it  is  to  be  done  j 
but  if  in  fuch  cafe  he  be  haftened  by  requeft,  then 
he  is  bound  to  do  it  in  convenient  time  after  fuch 
requeft  made,  HilL  22  Car.  B.  R. 

Ctefpaf0* 

N  Action  of  Trefpafs ,  vi  e^  armis^  doth  lie 
.  for  him  that  hath  the  poffeffion  of  Goods,  or 
of  a  Houfe  or  Lands,  if  he  be  difturbed  is  his  pof- 
feffion, Mich.  22  Car.  B.  R.  For  the  difturhance  he» 
Jides  the  frivate  injury  done  unto  htm  thereby^  is  alfo  0 
breach  of  the  fuhlick  Feace. 

By  Stat,  I  R.^.  Ca^.  3.Trerpars  lies  for  feizing  the 
Goods  of  a  Felon   before   Convidtion ,   Raym^ 

.  After  a  Rule  of  Court  to  vacatjs  Judgment, 
Judgment  lies  againft  him  that  took  the  Goods  in 
Execution,  Raym.  73. 

R  r  3  Accord, 
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Accord,  though  executed  in  part,  is  no  good 
Plea  to  ^n  Action  of  Trefpafs ,   and  Affault,  Id^ . 

203. 

If  Goods  be  taken  by  the  Sheriff  in  Execution, 
and  the  Goods  be  reicued  out  of  his  Hands ,  an 
A<^ion  of  Trefpafs  lies  againft  him  that  did  refcue 
the  Goods,  HilL  22  Car.  B.  R.  i/iz.  By  the  Sheriffs 
or  by  the  Tarty  at  ivhofe  Suit  they  were  taken ,  and  the 
Tarty  may  he  endiBedfox  a  Refcous  alfo^  at  the  Suit-  of 
the  King  for  the  dijimbing  the  Teace^  and  hindring  the 
Execution  of  the  Law^  to  the  prejudice  of  hisTeople^and 
the  Government  efiahlijhed* 

One  A  6i:ion  of  Trefpafs  maybe  brought  for  a 
Trefpafs  committed  in  Lands  which  lie  in  (everal 
Towns  or  Vills,  Tafch*  23  Car.  B.  K.  So  that  thofe 
ViUs  do  lie  in  one  and  the  fame  County  5  for  elfe  they  can- 
not receive  one  Tryal  in  refpB  they  being  local  caufes  of 
A^ion^  the  Venue  mufi  come  from  thefeveral  Counties 
where  the  T'refpaffes  n^ere  done* 

An  Action  of  Trefpafs  doth  lie  for  a  Parfon  a- 
gainft  him  that  doth  take  away  his  Ty thes  after  they 
are  iet  forth,  Tafch.  2  5  Car.  B.  K*  For  after  they  are 
fet  forth -i  the  Tar  fin  hath  a  Troperty  in  Lay^  tn  themy  al- 
though the  Tarfon  never  had  an  a^lual  fofj'efjion  of  them  \ 
hut  if  they  iV(re  nevtr  fet  forth^  he  cannot  have  an  A^i- 
on  cf  Trefpafs  f^r  them^  hut  may  hnng  his  ABion  upon 
the  Statute  of  2  Edw.  6»  to  recover  the  treble  value  of 
them  agdvp  the  Owner  of  the  Land  for  the  not  fetting 
of  them  cut. 

That  the  Father  cannot  have  an  Adlon  of  Tref^ 
pais  for  beating  his  Son  ,  if  it  be  not  id\il  per  quod 
jfrvitium  amifit*  Id.  2  5 p. 

If  divers  Adions  of  Trefpafs  be  brought  for  one 
and  the  fime  Caufe,  wich  an  intent  only  to  vex 
the  Defendant,  if  the  Court  be  moved  in  if,  and 
proof  thereof  made  by  Afilidavit ,  the  Court  wiH 

order 


order  the  Plaintiff  to  joyn  all  his  Adionsinto  one, 
if  it  may  be  conveniently  done,  FafcL  23  Car* 
B,  R.  For  the  Judges  of  the  Lav;  do  not  favour 
unjufi  Vexations  of  the  Feople  under  a  pretence  of  doing 
Jufiice* 

If  one  do  carry  another  with  force  into  the 
Houfe  of  a  third  Perlbn,  he  who  carries  the  other 
by  force  into  the  Houfe,  is  the  Trefpaffer  unto  the 
third  Perlbn,  and  not  he  who  is  carried  thither  by 
force;  and  fo  if  one  do  drive  my  Cattel  into  the 
Ground  of  a  third  Perfon,  he  that  drives  my  Cat- 
tel into  the  Ground  is  the  Trefpaffer ,  and  not  I, 
who  am  Owner  of  the  Cattel,  Mich.  23  Car.  B.  R. 
For  one  Jhad  not  be  made  a  Trefpajjet  againfi  his  ovilly 
and  the  Ferjon  to  whom  the  Trefpafs  is  done  is  not  with- 
out Remedy, 

If  a  Perfon  or  Goods  be  refcued  out  of  the 
Hands  of  the  Sheriff,  which  he  hath  taken  in  Ex- 
ecution by  virtue  of  his  Office,  it  is  at  the  Election 
of  the  Sheriff  to  bring  an  Adion  upon  the  Cale, 
or  an  Adion  of  Trefpals  'vi  &  armis^  againit  him 
that  made  the  Refcous,  Hilh  23  Car.  B,  R.  For  the 
Sheriff  is  anfwerahle  in  Law  to  anfwer  the  Goods  taken 
in  Execution  j  and  it  is  therefore  reafonahle  he  (hould 
have  an  ABion  again(i  him  that  refcued  them^  to  reco^ 
ver  the  value  of  them* 

If  one  bring  a  meer  Adion  upon  the  Cafe,  he 
may  declare  omitting  the  words  vi  &  armis  >  but 
if  the  Adion  be  a  bare  Adion  of  Trefpafs ,  there 
he  mult  declare  that  the  Trefpafs  was  committed 
vi  c^  armis -i  &c,  Mich.  24.  Car.  B.  R.  For  an  AEiion 
of  Trefpafs  doth  imply  a  breach  of  the  Veace^  and  a  Ca- 
piatur  ts  to  he  entred  in  the  Judgment  againfi  the  Iref 
paffer  for  his  Fine  to  the  King  >  but  in  an  A^ion  up-' 
on  the  Cafe  it  is  otherwife^  for  there  the  Judgment  is^ 
that  the  Defendant  {hall  pay  fuch  Damages  as  the  Plain^ 

Rr  4  tiff 
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'/jj^  *^  damnified  hy  the  taking  of  them,  and  he  in  mife- 
ricordia. 

Where  in  an  Ad^ion  of  Trelpais  only  the  Plain- 
tiff lays  <7mo/^^«w  in  his  Declaration,  it  is  naught, 
for  quod  cum  is  only  a  Recital,  and  no  dired: 
Affirmation  of  the  Fad  committed,  as  ciuod  alone 

15. 

Trefpafles  of  leveral  natures  cannot  be  laid  toge- 
ther in  one  Action,  Mich*  24  Car.  B*  R.  Becaufe 
they  cannot  kjoyntly  tryed* 

Trefpafs  omitting  the  value  of  the  Goods,  bad 
upon  a  general  Demurrer,  2  Lev.  230* 

Upon  a  Recovery  of  Lands  in  an  Action  of  Tref 
pafs  and  Ejedment,  the  Plaintiff  may  afterwards 
bring  an  Adtion  of  Trelpais  againft  the  Defendant, 
for  the  mean  profits  of  the  Land  :  fo  it  was  held 
in  the  Cafe  between  Wilmot  and  Holden ,  Trin. 
1^52.  B.  S.  The  mean  -profits  are  fuch  profits  of  the 
Land  as  didgrevp  due  betnixt  the  time  of  the  Demife 
laid  in  the  Declaration^  and  the  time  of  the  Recovery ^ 
hut  more  he  f^ all  not  recover  S  for  if  he  be  more  damntfi' 
ed^  it  Ti^as  bis  own  fault  that  he  brought  his  ABion  no 
fooner* 

In  aq  Adion  of  Trefpafs\  unleft  the  Jury  give 
40  J.  Damages,  the  Plaintiff  (hall  have  no  more 
Cofts  than  Damages,  unleft  the  Title  came  in  que- 
ftion,  or  the  Declaration  mentions  the  carrying  a- 
way  of  fomewhat  of  the  Plaintiffs ,  and  the  fame 
is  found  in  the  Verdi<^  ;  This  is  by  a  Statute  tempore 
Car*  2.  Vtde  the  Claufe  and  the  judge's  opinion  de 
livered  upon  it. 

Fide  the  late  Treatife  of  Trelpafles  vi  &  armis-,&c> 
Enchiridion  Clericale^  508^  509,  &c> 
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©ales.   Vide  3IUCP  and  Crpal. 

*"f  f  i  ^![«  '^^  circumftantibus.      The  tI\ZL 
circumftantibus «r«  ftf  »;<j«v  Po^r.^,      /■  1      'a'^sae 

'i^fl^^^^^dnotatfe^rufonfanicil^^^^^^^^^ 

hrtvi-T  "°'  '?  l',^  granted  where  the  whole 
dorf  but  JnT  h  'Challenged  for  want  of  hSc! 
aors,  but  m  fuch  cafe  the  whole  Pan^l    \ftuJnu  ^ 

&fco^neSeV-'^.?/S^r 
^^^el.e,  an,,s  not  to  r^ak.  .  net.  jtyXl^. 

but^o  °"lnM"r"' '"  Information  ,«,.^,  ^, 
KL's"r '"      ''f™l-f  ;^'^h°-  warrant  of  to 


King  s  Council,  i  Lev,  22^, 


%txYm. 
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THe  iffuable  Terms  are  Hillary  Term  a,nd  Trinity 
Term  only,  the  other  two  Terms  are  not  fo 
called  ;  and  the  iffuable  Terms  are  fo  called ,  be- 
caule  in  them  are  the  Iffues  joyned  and  made  up, 
which  are  to  be  tryed  at  the  Lent  Affixes ,  and  the 
Summer  Affizes  which  do  immediately,  andrefpe- 
dively  follow  them,  WL  22  Car*  B.  R. 

Cl^Ejfoign,       "S 
The  four  days  in  )2*  Exception,    (HilL  22  Car. 
Term  are  the  day  of,  J3 .  Appear ance^i  \         ^»  "^• 

^4«  Return^       J 

Term  at  Oxford  propter  pefiem  ,  ad  journ*d  to  H^efi-- 
minfter.  Bill  of  Mtddkfex ,  and  how  tefted  and 
executed,    i  Lev,  lyS, 

The  Court  does  not  take  notice  of  the  day  of 
the  Retorn  of  the  Writ,  as  to  the  day  of  the  month 
in  moveable  Terms,  Id.  196. 

In  B.  R-  the  Judgment  does  not  refer  to  the  firft 
day  of  the  Term,  but  to  the  filing  of  the  Bill, 
1  Lev.  1 80. 

All  the  Term  in  conflrtidion  of  Law  is  account- 
ed but  one  day,  and  therefore  a  Plea  that  is  put  in 
the  laft  day  of  a  Term,  is  a  Plea  of  the  firll  day  of 
the  Term,  &/ic  e  contra,  as  to  Ibme  purpoles,  Trifi. 
23   Car,  B.  R.  MtcL  1649,  B^  S. 

The  Term  is  faid  to  begin  upon  the  Effoignday, 
upon  which  day  one  judge  in  each  Court  of  Law 
atlVefiminfier- Hall  fits,  and  Effoigns  are  then  en- 
rred;  and  the  third  day  afterwards  (' except  it  is 
'Xrtmty  Term,  or  elfe  a  Sunday  intervening  before 

A'ikbaeh 
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Michaelmas  or  Biliary  Term)  is  the  firft  day  of  the 
Term,  at  which  time  the  Judges  in  all  the  Courts 
of  JuHice  do  fit  to  do  the  Bufinelsof  the  Term. 

The  fame  day  of  the  Week  that  Michaelmas 
Term  doth  end,  the  fame  day  Hillary  Term  doth 
always  begin.  By  Woodward  Clerk  of  the  Court, 
HilL  l^Car,  B.  K.  Alfo  Eafter  lerm  doth  always  be- 
gin die  Mercurii  prox'  poll  quinden'  Pafchae,  and. 
Trinity  Jerm  die  Veneris  prox'  polt  Craftinum  San- 
dse  Trinitatis. 

See  more  in  the  ^^^  part  of  hfiru^,  ClericaL  &c. 
concerning  the  Terms  and  Effoins,  &c. 

Coft  and  Croft* 

A  Toft  is  a  place  where  an  old  Houfe  did  for- 
merly ftand  ,  and  it  alio  fignifies  a  decayed 
Houle  not  inhabited,  Vafch*  23  Car*  B*  R. 

A  Croft  is  a  fmall  piece  or  clofc  of  Land  enclo- 
fed,  that  lies  near  a  Dwelling  houfe,  Pafch.2^Car* 
B»  R, 

rpieaWrijj* 
Cuoaet  and  Con^ecSan*  SqU 

(mom. 

[J Here  the  Trover  of  Goods  is  in  one 
w  County,  and  the  ConveiTion  is  in  ano- 
ther County,  the  Adion  brought  for  thefe  Goods 
may  be  laid  in  the  County  where  the  Converfion 
was,  or  in  any  other  County  (unlefs  it  be  brought 
againft  an  Officer  within  the  Statute  of  21  Jac,  for 
then  it  muft  be  in  the  proper  County)  it  beihg  on- 
ly a  tranfitory  Adtion,  and  neither  the  place  of  the 

Trover 
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Trover  nor  Converfion  traverfable,  ?afcL  23  Can 
B  R.  this  ABionis  called  an  ABion  of  Trover  and 
Converfion,  and  not  a  Trover  only,  and  the  Atlton  ts 
hrouzht,  as  well  for  the  Defendants  concerting  of  the 
Goods  to  Us  own  ufe,  as  for  the  finding  and  detaining  of 

^  TwoCaufes  of  Adion  for  Trover  and  Converfi-^ 
on  cannot  be  joyned  in  one  Adion,  W  23  C^r. 
:B.  R.  Becaufe  the  Caufes  of  Mion  are  for  fever al  Tro^ 
vers  and  Converfions  atfeveral  times  and  places. 

An  Adion  of  Trover  and  Converfion  may  be 
brought  for  Goods,  although  the  Goods  for  which 
the  Adion  is  brought,  do  come  into  the  pofleflion 
of  the  Plaintiff  that  brings  the  Adion  betore  the 
Adion  brought,  Tafcb,  1651.  22  Afr.  B.  S.  For  the 
coming  of  the  Goods  into  his  pojjeffion  before  the  hrtngmg 
of  the  AcJionfor  them,  doth  not  f  urge  the  wrong,  or  wake 
fatisfaBion  for  that  which  was  done  to  ^^^ ^{^^f^i[\% 
the  finding  and  detaining  the  Goods  ,  and  fo  he  hath  [UU 
caufe  of  ABiony  although  hts  Damages  may  not  be  very 
trreat  in  rezard  he  hath  his  Goods  again. 

In  an  Adion  of  Trover ,  where  you  cannot 
prove  an  adual  Converfion,  you  mutt  prove  a  de- 
mand made  before  the  Adionbroughtof  the  thing 
for  which  the  Adion  is  brought,  and  that  the  thmg 
demanded  was  not  then  delivered  =,  For  although  an 
aBud  Converfion  cannot  be  proved,  yet  a  demand  and 
refufingto  deliver  the  Goods  demanded  ts  a  Jttjpctent  t.- 
vidence  of  a  Converfion.  ra  ^f  <, 

Where  an  Adion  of  Trover.doth  fonfift  ot  a 
rreat  many  ieveral  Particulars  of  Goods,  the  At- 
rornyorfome  other  Peifon  ought  to  take  a  Copy 
of  the  Particulars  out  of  the  Declaration  5  and  at 
theTryai  of  the  Ciufe  to  (wear  the  fame  to  be^a 
true  Copy,  and  then  the  fame  muft  be  delivered  to 


the  Wicnefs  who  is  to  prove  the  Property  in  the 
Plaintiff,  and  the  value  of  them. 

See  the  late  Treatile  of  Trover  and  Converfion ; 
Alfo  fee  Sheffard  of  Deeds. 

THe  Chancery  will  compel  one  to  perform  4 
Truft  which  he  hath  taken  upon  him,  except 
It  be  a  Truft  taken  upon  him  for  the  benefit  of  an 
Alien,  Tafch.  23  Car»  B.  R.  For  to  compel  that  mip-ht 
(in  many  cafes)  fro've  prejudicial  to  the  Common-wealth 
and  refugnant  to  the  Common  Law^  'which  neither  Lanf 
nor  Equity  ought  to  compel. 

The  way  of  making  Conveyances  by  way  of 
Truft>  was  invented  to  evade  the  Statute  of  Ufes, 
FafcL  2  5  Car,  B.  R,  And  is  not  fo  much  f devoured  in 
Lapo  as  plain  anddinB  Conveyances  of  Efiates, 

Cefiuy  qm  Trufi  cannot  take  the  Profits  of  the 
Land  fetded  by  the  Truft,  but  hath  only  his  Reme- 
dy for  them  in  Equity,  for  the  Eftate  in  Law  in  the 
Land  is  only  in  the  Party  that  hath  the  Truft,  Trin. 
23  Car*  B.  R,  And  the  Law  takes  no  notice  of  the  Jrufi^ 
&C. 

ALL  Lands  and  Tenements  in  England  are 
holden  either  mediately  or  immediately  of 
the  King ;  and  therefore  he  is  fummus  Dominus  fiipra 
omnes,  2  !«/?♦  501. 

fenures  in  Capite  are  now  all  turned  into  Socage 
lenmes  by  Aft  of  Parliameac  made  tempon  Car, 
I. 

Lands 
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Lands  which  are  granted  by  the  King  to  hold  of 
him  of  his  MsLUnorof  Ea^-Green'wieb  in  Kent^  in 
Capitey  is  a  7(?w«re  i«  Socage,  and  the  words  /« 
C^/?iVf  in  the  grant  are  void,  Trw*  13  Car,  B*  R. 
For  thefe  words  in  capita  are  repugnant  to  the  Tenure 
created  hy  the  Grant ;  for  all  Lands  that  hold  of  that 
Mannor  are  held  in  Socage, 

Cenlser.    Vide  payment. 

Tender  of  Rent  to  lav^e  the  forfeiture  of  a 
Leafe,  ought  to  be  a  Tender  of  the  whole 
Rent,  due  at  the  time  of  the  Tender,  without  any 
dedudlion  of  Taxes  or  other  Payments,  Trin,  25 
Car,  B,  R,  Becaufe  there  was  no  notice  tah^n  offuch  de- 
duclions  to  he  made  at  the  time  of  the  Covenant  made  \ 
for  the  Lejfee  covenants  to  pay  the  whole  Rent, 

A  Sum  awarded  to  be  paid^  is  intirely  loft  by  ten- 
der and  refufal,  3  Lev.  24. 

^  If  Covenant  to  make  fuch  aDeed  as  (hould  fa- 
tisfiethe  Plaintiff's  Council,  the  Defendant  ought 
to  tender  it,  to  lee  li  it  will  fatisfie  or  not ,  2  Lev, 

PS- 
Tender  of  a  Conveyance  to  be  feal'd  ,  when  it 

is  neceflary,  and  when  it  is  to  be  done  without  Ten- 
der, I  Lev,  44. 

V\Q3l  paratus  folvere  without  oto/^f  is  ill  in  Debt 
for  Rent,  and  not  cured  by  the  profert  hie  in  Cur 
parat"  folvcre^  Id,  Z  Lev.  20p.      J  Lev.  103. 

Where  a  Condition  is  for  the  payment  of  Mony, 
the  Defendant  if  he  pleads  a  Tender  ,  muft  fay  un- 
fore  pri/l^  but  if  it  be  to  do  a  collateral  Ad,  as  to 
ftand  to  an  Award,  &c,  there  he  need  not  to  fay 
uncore  prifi.  See  Kit  chin  245. 

Where 


Where  a  Diftrefi  is  taken  for  Damage-fealant,  if 
there  be  a  Tender  of  amends  made  to  the  Owner 
of  the  Ground  where  the  Trefpafs  was  committed 
(for  it  will  not  be  fufficient  to  his  Bailiff  J  before 
the  Catrel  are  impounded,  or  a  Writ  fued  out  for 
the  Trefpafs,  it  will  be  fufficient,  and  may  be  well 
pleaded,  but  it  comes  too  late  after  the  Cactel  are 
impounded,  or  Writ  fued  out* 

BEfore  the  Council  of  Lateran  (which  firft  made 
Parifties)  every  Perfbn  was  obliged  to  pay  his 
Tithes  to  fome  Prieft,  but  he  was  at  his  own  liber- 
ty to  pay  them  to  what  Prieft  he  pleafed »  but  that 
Council  decreed ,  that  every  Perlbn  (hould  pay 
them  to  his  own  Parifli  Prieft,  which  is  the  Law  at 
this  Day* 

Tithes  cannot  be  granted  or  leafed  but  by  Wrk- 
ing,  but  a  Redory  confiding  of  Glebe  ^  &c.  may 
be  leafed  by  Parol. 

No  Perfon  hath  by  the  Common  Law  power  to 
take  Tithes,  but  fpi ritual  and  mixt  Perfbns,  but  a 
Lay*mah  who  is  not  capable  of  Tithes  in  pernan- 
cy, is  capable  of  a  dikhaige  of  Tithes  in  his  own 
Land,  by  grant  from  the  Parfbn  ,  Patron  and  Or- 
dinary ',  but  he  cannot  prefcribe  to  be  difcharged 
at  the  Common  Law,  but  he  may  prefcribe  to  pay 
a  Modus  decimandi  in  lieu  of  Tithes. 

The  ReAor  of  a  Church  (hall  be  accounted  the 

Proprietor  of  the  Tithes  of  that  Parifh,  to  which 

the  Church  doth  belong ,  if  the  contrary  be  not 

(hewed,  Trin,  24  Car,  JB.  R*    Becaufi  mofl  Report  are 

fiy  thoftgh  feme  h  not* 

Tithes 
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Tithes  of  Land  which  do  not  lie  in  any  Parifh, 
do  properly  belong  to  the  King,  Mich,  24  Car,  Be 
R^  For  that  ivhich  no  Subjett  can  juftlj  claim  ,  is  the 
Kings  as  Lord  Paramount. 

Lands  which  lie  in  a  Forefl^md  are  In  theHands 
of  the  King,  are  free  from  paying  of  Tithes ,  al- 
though they  do  lie  within  fome  Parifli ;  but  if  they 
be  deforefted,  and  come  into  the  Hands  of  ano- 
ther, they  ought  to  pay  Tithes  ;  for  the  not  paying 
of  Tithes  for  thsm,  whiltt  they  were  in  the  King's 
Hands,  and  were  Foreft  Lands,  is  but  an  immunity 
for  the  time,  and  not  an  abfoluce  dilcharge,  Mick 
a4  Car,  B*  R, 

Tithes  are  not  due  to  be  paid  Jure  Divine^  but 
fer  Legem  Terra  ,  fo  held  by  the  Court ;  agreeing 
with  J.   Seldens  Hiftory  of  Tithes,    Mich,  i6/^p. 

If  Lands  paid  no  Tithes  before  the  Statute  of  Ed* 
6,  or  but  very  inconfiderable  Tithes, and  afterwards 
the  Lands  for  which  the  Tithes  were  paid  ,  are  im- 
proved by  the  Owner,  he  (hall  only  pay  the  accujf* 
tomed  Tithes  paid  for  them  before  the  improvement 
of  them,  to  wic ,  fuch  Tithes  as  were  paid  for 
them/or  the  leven  lafl:  years  immediately  preceed- 
ing  the  improvement ;  but  if  no  Tithes  at  all  were 
paid  for  them  before  the  improvement ,  no  Tithes 
fhall  be  paid  for  them  after  the  improvement,i65o* 
B.  S.  For  the  tmfrovement  of  Land  not  titheable  hy 
Law^  cannot  make  it  titheable^  for  this  were  to  alter  the 
Law, 

Concerning  Tithes,  fee  i.  The  Com f teat  Par-^ 
fon,  2.  Parfon  sL^Wy  by  Hughes.  3.  Th^Parfons 
Guide^  by  Sheppardo 
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The  Hiftory  of  Tithes,  by  SeUen, 
The  Parlbn's  Counfellor* 
The  Parfon's  Monitora 
Repertorium  Canonicum^  by  Godolfhm 
Sir  Henry  Spelman  of  Tithes. 
And  the  Complcac  Incumbent, 

dcnuc  and  deniCC  jFaClaS.    Vide  ante 

lenge,  3lcofa(l0,  Slurp  and  ancpal. 

IN  tranlitory  Adions  the  Plaintiff  after  the  Ef- 
foign-day  of  the  fubfequent  Term,  after  the 
appearance  (hall  not  alter  his  own  Venue,  though" 
he  would  pay  Cofts ,  or  give  Imparlance.  Ver 
A^agifirum  Live f ay y  ^  ah  &c*  Tafcb*  21  Car^  2. 
Regis. 

A  Venire  facias  ought  to  be^/e  aliquo  vicineto,  that 
IS,  Neighbourhood  h  and  therefore  if  the  Writ  of 
Venire  do  fay  Venire  facias  homines  hurgi^  it  is  not  2 
good  Venire^  for  it  ought  to  be  Venire  facias  homines 
de  hurgo^  21  Car.  B»  R.  It  feems  homines  burgi  may 
he  any  Ferfons  whatfoe'ver  that  live  in  a  Borough  or 
Corporation^  and  that  homines  de  burgo  is  meant 
fuch  Men  only  that  are  not  only  Inhabitants  there^ 
hut  art  alfo  Members  or  Freemen  of  the  Botough  or  Cor'* 
porat/ion. 

If  a  fpecial  Verdid  be  imperfeA  in  matter  of 
fubftancc,  there  muft  be  a  new  Venire  ^  that  there 
may  be  a  new  Verdid:  found,  becaufe  the  fll  Ver* 
A\di  doth  not  give  the  Court  power  to  Judge  of  the 
matter  in  Law  >  and  lb  it  is  alfo  if  a  Demurrer  up- 
on an  Evidence  be  not  good.  By  Roll.  Mich^  22  Car, 
B»  R.  and  Trin.  25  Car,  B.  R.  Qu*  For  if  the  mat ^ 
Ur  upon  the  /fecial  Verdi  ^  he  not  well  founds  or  the  De-^ 

S  f  mUrrer 
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fP2urnr  he  not  wtUjoyned^  the  matter  in  La'W  can  never 
co'me  in  qtieflion* 

Upon  a  day  given  upon  a  Ruleto  fhew  caufe  why 
a  new  Ventre  fliould  nor  be  granted  ,  it  was  moved 
that  t\iQ  Feme  might  alfb  be  changed,  but  denied  > 
for  by  Gljn  Chief  Juilice ,  this  would  be  to  make 
anew  Record,  And  not  to  try  the  Iflue,  as  the 
Court  did  intend.  In*the  Gale  of  Studder  Plaintiff 
and  Kllifton  JDefendant,  in  a  Trover  and  Converfi- 
on,  HtlL  i<555.  23  Jan*  B*  S, 

A  Venire  fmas  that  is  filed,  cannot  be  altered 
without  the  confent  of  the  Parties,  Mich*  22  Car* 
B.  R^  For  the  filing  of  it  doth  make  it  a  Record^  which 
all  Parties  are  hoiipd  hy. 

At  a  Try al  at  the  Nififrius^  the  PlaintiiT changed 
ihf^Vemrefac,  zv\6,  Pannels ,  and  had  a  Jury  the 
Defendant  knew  not  of ,5  and  held  j  that  the  De* 
ifendant  cannot  be  aided,  if  the  firft  Venire  was  not 
filed,  Raym*']s^. 

And  a  difFerence  taken  when  the  firft  Venire  w^s 
hot  filed:  there  he  cannot  be  aided,  becaufe  the 
Defendant  may  have  refbrt  to  the  Sheriff,  and  have 
s.  new  of  the  PAnel,  to  be  prepared  for  his  Chal- 
lenges; butif  the  firfl:  F(?«/>e  was  filed ,  then  the 
Defendant  fhall  have  a  new  Tryal,  by  Twifden,  Ju- 
itice,  and  all  the  Clerks,  ihid,  _ 

In  an  AdclGn  of  Treipafs  and  Ejectment,  the 
Venue  ought  to  be  from  the  Vill  or  Hamlet,  where 
the  Lands  in  queHion  do  liej  and  if  the  Lands  lie 
in  no  Vill  or  Hamlet,  the  Feme  ought  to  be  de  cor 
pore  Comitatusy  that  is,  kom  the  Body  of  the  Coun- 
ty, Mich*  22  Car.  B.  R.  For  inhere  a  more  particular 
•f  lace  may  not  be  founds  a  more  general  mufiferve  the 
turn^  rather  than  the  caufe  (hould  not  come  to  a  'Iryal^ 
andfo  be  a  faikr  of  Jufiicf* 

The 
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The  Judges  may  in  all  trahfitory  Anions  alter 
the  Vtnm  from  the  place  whence  by  the  Law  ic 
ought  other  wife  to  be,  if  they  believe  there  can- 
not bean  indifferent  Tryal  in  the  County  where 
the  Venue  was  firft  laid,  Mich.  22  Car.  B.  R,  By  rea- 
[on  of  the  great  Tower  that  one  Varty  hath  in  the  CoHn- 
ty\  or  for  fome  other  Caufe  >  for  the  Judges  are  bounds 
4is  much  as  in  them  Uesy  to  fee  that  equal  Jufiice  be  done 
betwixt  all  Parties, 

Where  thcVenue  cannot  be  from  a  Vill,  Hamlet, 
or  Iteu  conusy  there  it  may  be  de  corpore  Comitatus^ 
Mich.  22  Car.B.  R.  For  tf  it  might  not  be  fo^  the 
Caufe  could  not  be  tryed  ,  and  fo  there  would  be  afailer 
of  Juftice^  which  the  Law  will  not  fermit »  if  it  may 
be  helped  without  Injufiice, 

^  A  lieu  conusy  is  a  Caftle,  Mannor,  or  other  noto- 
rious place  well  known,  and  generally  taken  notice 
of  by  thofe  that  dwell  about  it,  and  not  a  Cloie  or 
Pafture-Ground,  or  fuch  like  place  of  no  repute, 
Mich,  22  Car,  B*  i?.  Which  may  be  known  ,  or  not  be 
known  of  thofe  that  inhabit  near  it* 

In  all  Cafes  where  there  is  to  be  a  fpecial  jury, 
there  the  Venire  facias  mufi  be  fpecial,  MfV^.  12  Car* 
B.  R.  For  ordinary  Forms  are  not  applicable  to  extraordi' 
nary  Proceedings, 

If  the  matter  to  be  tryed  be  wichiti  divers  places 
in  one  and  the  fame  County,  the  Fe»ire  ftiall  be 
generaU  but  if  the  matter  be  in  divers  Counties, 
there  the  Venire  ought  to  be  fpecial,  Mick  21  Can 
B.  R.  For  the  general  Form  of  a  Venire  doth  not  war* 
rant  to  return  a  Jury  in  one  caufe  out  of  di'vers  Coun* 
ties  5  but  in  fuch  Cafes  to  prevent  afailer  ofjuflice^the 
Court  hath  power  to  vary  from  the  old  Fcrms\  and  to  di' 
re^fuch  a  fpecial  Venire. 

S  f  a  The 
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The  Words  of  the  Statute  of  21  Jac.  cap.  15; 
nrc  by  realbn  the  Vtfne  is  fued  out  of  more  places, 
or  of  fewer  places  than  it  ought  to  be ,  (b  as  one 
place  be  right  named,are  to  beiritended  when  fome 
of  the  places  are  named  ifi  the  Record >  Raymond 
6"], 

And  therefore  if  an  kdixotx  be  laid  in  D.  and  a 
Ve,fa,  iifues  de  corpore  Comitat\  there  although  the 
P'enire  be  awarded  to  more  places^yet  it's  not  good, 
becaufs  the  Body  of  the  County  was  not  named 
before  in  the  Record,  ibid* 

Where  Judgment  was  ilayed  for  want  of  a  Vtfne^ 
U  187. 

Where  a  certain  place  cannot  be  known  whence 
the  Venue  (hould  be,  the  Venue  is  to  be  de  corpore  Co" 
mitatus^  and  fo  it  is  where  a  Ciiftom  of  the  County 
is  to  be  tryed  ;  for  the  Cuftom  runs  through  the 
whole  County,  Hill*  22  Car.  B,  R,  And  therefore 
may  he  indifferently  tryed  by  Jurors  returned  from  any 
fart  ff  the  County* 

Altera  Plea  pleaded,  and  afi  IlTue  joyned  in  the 
Caufe,  the  Venue  cannot  be  altered,  except  the  Par- 
ties confent  to  it '-,  for  by  the  pleading  and  joyning 
in  the  Iffue,  both  Parties  did  impliedly  agree  to  the 
Venue,  as  ic  was  laid,  HilU  22  Car.  B*  R,  Fa/eh,  24. 
Car*  Et  R.  and  7rin.  24  Car.  B,  R* 

U  thQ  Venue  belaid  in  a  tbretgn County,  and  the 
Parties  proceed  to  ifliie  in  the  Caufe,  the  Court 
will  not  change  ihsVenne  afterwards,  although  the 
Defendant  would  try  the  Iffue  afterwards  by  Pro- 
viib,  Pafcb,  2  3  Car*  B,  R*  For  the  'Tryal  by  Frovifo 
muji  be  upD&  the  old  Ijjpte^  and  the  ? leadings  are  not  talre  I 
altered. 

Where  the  Verdidlsimperfed,  (b  thatthe  Judg- 
ment cannot  be  given  upon  it,  there  mult  be  a  new] 
Ventre  facias  tQ  try  the  Caufe  ,  Mich.  23  Car^  B.  Ri 
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J^  the  former  Tryal  is  to  no  pttrpofe^  hecaufe  [fudgment 
.cannot  he  gvuen  upon  it ,  and  the  Flamtff  bath  not  the 
tffeSf  of  his  Suit* 

Where  when  the  Vifne  is  laid  for  the  firft  matter 
in  the  Count,  all  the  Matter  which  follows  refers  co 
the  faid  Vifm^  i  Saund  2  29- 

Where  when  the  Adion  is  laid  in  one  place,  and 
the  Jaftification  in  another  place,  the  Venue  fhali  bs 
of  the  place  where  the  Defendant  jattifie? ,  Id, 

247- 

Where  the  Court  awards  a  Venire  to  the  Officers 
of  a  wrong  place,  it  is  no  caufe  of  a  Challenge  to 
the  Array.  2  5<?W.  257,  258* 

h  Venire  according  to  a  fpecial.Cuj3:ommifa  ward- 
ed pnly  in  part,  relblved  to  be  aided  after  Verdi(S 
by  the  Statute  of  2 1   Jacohi^  c,  13.  pf  Jeofails^  Id, 

In  the  awarding  of  a  Venire  facias^  Super  qtfo  Frc" 
ceptumfuit  Vic,  Com,  Sec,  is  Error,  Id,  593. 

If  a  matter  in  Law  be  depending  undetermined, 
and  an  Iffuealfo  joyned  in  the  Cauft ,  there  rniifi 
be  a  fpQChl  Venjre  a  wared,  tari^  ad  trimdum  exttum 
^uam  ad  inqmrendum  de  dampins  fiy  5cc.  HilU  2^ 
Car*  B,  R,  As  well  to  try  the  IJJue^  as  to  find  the  Va- 
phages  both  ufon  the  JjJ'ue ,.  and  upon  the  matter  put  in 
Judgment  of  theCmrt^  if  Judgment  fliall  he  given  for 
the  Plaintiff. 

The  Plaintiff's  Attorny  ought  to  give  a  Copy  of 
the  Jury  returned  upon  the  Vemre  unto  the  Defend 
dant's  Attorny  before  the  Tryal,  if  hedefireit; 
and  after  t.he  Ti'yaJ  if  ^^Y  te  filed  if  the  Plaintiff 
thinks  fit,  or  the  Court  requires  it,  Fafih,  2^ 
Car,  B,  R>  That  the  Defendant  rnay  have  q  fght  of 
ito 

Sfs  A 
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A  Venire  de  vicineto  Ci'vitatisy  is  good  without  nam- 
ing of  the  Parifh  within  the  City,  out  of  which 
the  Jurors  are  fummoned,  and  fo  it  was  faid  to  be 
adjudged  in  Gavel  Sitid  Gipfoes  Cafe,  10  Jacob,  con- 
trary to  the  Book  of  5  H.  5.  For  a  City  may  have 
hut  one  Parijh  in  it,  and  it  is  [aid  it  Jhall  he  intended  to 
have  no  more  Parijhes  than  one  >  except  the  contrary  he 
fijewed*     See  alfo  Raym*  67. 

The  Party  that  will  move  to  have  the  Venue 
changed,  muft  move  for  it  the  fame  Term  the  De- 
claration is  delivered  ,  if  it  be  delivered  above 
eight  days  before  the  Term  ends  to  the  Defendant's 
Attorny  ;  but  if  there  be  not  eight  days  of  the 
Term  to  come  when  it  is  delivered  ,  it  may  be 
moved  the  next  Term  after  the  Adion  is  brought, 
before  the  Rules  for  Anfwer  are  our,  Trin,  13 
Car*  B.  R,  For  that  is  the  proper  tifne  to  plead  and 
joyn  Ifue. 

This  Court  ought  not  to  change  the  Venue,  fo 
that  by  it  the  Caufe  cannot  be  tryed  within  the 
Jurifdidlion  of  the  Court,  trin.  23  Car,  B,  R,  For 
that  is  to  oufl  tbemfelves  of  their  own  JurifdiBion^  and 
it  may  he  to  the  prejudice  of  the  Vlaintijf  that  laid  his 
ABion  there* 

The  Vifoe  (hall  not  be  clianged  from  the  place 
in  the  Count  by  pleading  of  a  trarifitory  Matter, 
and  if  it  be  it  makes  the  Plea  ill,  i  Lut.  14, 

That  Ptf»/'s  Church-yard, /F/j?f^-W/,  King-fireet^ 
Su  Margaret  Wefiminfier,  are  good  Vifnes ,  Id, 
215. 

Venue  not  changed  in  Covenant ,  1  Lev» 
507. 

Affuwpjit  in  confideration  he  would  conient,  and 
not  hinder  a  Marriage.  Plea,  that  he  confented,. 
and  did  not  hinder,  is  ill,  without    faying  where 
he  confented,  i  Lev.  227.    For  the  Confideration 

was 


was  not  only  that  he  (hould  not  hinder,  but  pofitive 
alfb  that  he  would  conftnt. 

So  an  Executor  pleads  Judgment.     Plaintiff  re- 
plies, 100  /.  only  due  ;  and  the  Defendant  had  Af- 
Jets  ultra  the  loo  /.  but  fays  not  where,  and  held  ill 
upon  a  general  Demurrer,  3  Lev*  3ii» 

If  the  Defendant  will  move  to  change  the  F^wz;^^^ 
he  muft  make  O  ath,that  the  caufe  of  Adion,  if  a<- 
ny  be,  did  arife  in  the  County  where  he  would 
have  thQ  Venue  laid,  and  not  in  the  County  where 
the  PlaintifFhath  laid  his  Action,  or  elfewhereout 
of  the  County  where  he  Iwears  it  did  arife  ;  and 
the  Defendant's  Attorny ,  or  his  Clerk,  muft  m<^ke 
Oath  of  the  time  when  he  received  the  PlaincifF's 
Declaration,  Trin,  23  Car*  B.  K*  That  the  Court  may 
he  rightly  informed  of  the  matter  ,  and  not  induct  to 
change  the  Venue  contrary  to  the  ancient  Rules  and 
Tra^ice  thereof 

Where  a  Suit  is  brought  upon  a  real  Action,  the 
Venue  ought  to  be  laid  in  that  County  where  the 
thing  is  for  which  the  Adion  is  brought,  HilL 
2  5  Car»  B,  K»  Becaufe  it  is  local  5  avd  only  try  able 
therCi  and  is  not  tranjitory ,  which  may  be  in  any 
County* 

The  Court  will  never  change  the  Venue  in  an 
AAion  of  Debt  brought  upon  an  Obligation,  HtlL^ 
2  3  Car.  B*  R*  Becaufe  the  ABion  is  perfonal  and  tran^ 
fitory^  and  it  is  at  the  eleBton  of  the  Party  to  lay  it 
where  he  fleafe^h  :  But  if  the  Condition  of  the  Bond  be 
for  the  fa)ment  of  the  Money  at  another  Place  and 
County^  or  to  do  an  AB  at  another  Place  and  Coun- 
ty^ there  the  Defendant  by  f  leading  performance  of  the 
Condition^  jhall  bring  it  to  be  tryed  b)  a  fury  of  the  Ve- 
nue of  the  fame  Place  and  County  as  are  mentioned  in  the 
Condition^ 

Sf4  Alfo 
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Alfo  in  an  Adlion  of  Debt  for  Rent,  Adion  of 
Covenant,  or  upon  any  fpecialty>  or  in  an  Adioh 
of  Account  Render ,  the  Court  will  not  alter 
the  Feme  ^  7rin,  1650.  B.  S.  and  Mich.  16^0. 
ibid, 

A  Judgment  given  in  an  inferior  Court  was  re- 
verfed  here  by  a  Writ  of  Error,  becaule  the  Venir^ 
was  Venire  facias  &c.  and  not  at  large,  Hill,  1^50. 
B,  S,  Butfuch  a  Venire  in  the  Common  Vleas  is  good  > 
For  the  confiant  courfe  there^  is  to  enter  the  Venire 
hriefly  with  an^  &c.  hut  inferior  Courts  fnufi  not  vary 
from  their  ufual  Forms,  ... 

The  Defendant  may  move  to  alter  thQVenuey  al- 
though the  Plaintiff's  Declaration  be  not  perfed, 
Mich.  1^50.  25  OB.  B,  S,  For  though  it  he  not  ferfetf 
hi  allthings^yet  it  ma;j  he [0  ^erfeB^  that  he  under fiaftds 
whtre  the  Venue  is  Uidy  and  that  is  enough  to  groiind 
a  motion  upon  to  alter  it,  if  it  be  laid  where  it  ought  not 
to  he* 

In  an  Adion  of  Debt  brought  for  Rent  due  fqr 
Land  upon  a  Leafe  under  Hand  and  Seal  wh6re 
there  is  no  privity  of  Contrad:,  as  againft  an  AC- 
lignee,  &c.  the  Venue  muft  not  be  laid  out  of  the 
County  where  the  Land  lies  for  which  the  Rent  is 
due  ;  for  the  Adion  is  for  want  of  privity  of  Con- 
trad  become  i  local  Adion,  ratione  terra  y  out  of 
which  the  Rent  is  iffuing,  and  is  not  tranfitory. 
Hill.  16^0  B,  S,  2p  Jan,  But  vphere  the  ABion  is 
brought  by  the  Lejjor  againfi  the  LeJ]'ee^  there  being  pri' 
*vity  of  ComraBs  the  A^ion  is  tranfitory^  and  the  De* 
mife  may  he  laid  to  be  made  in  any  other  County  than  that 
where  the  Land  lies. 

A  Venue  cannot  be  laid  in  Wales  in  a  tranfitory 
Adion,  the  Caule  whereof  did  arife  in  England^'y 
becaule  this  would  be  to  remove  the  Cauie  to  be 
rryed  out  of  the  Jurildidion  of  the  Court,and  then 

this 


this  Court  can  give  no  Judgment  in  it,  Trin,  z^Cau 
B.  R.  And  jo  the  Tryd  would  he  fruit  lefs. 

Venue  not  changed  in  Scandalum  Magnatum,  i 
Lev.  56.  vide  J  Keh.  ^9,  Alio  fee  Kehles  three  Ta- 
bles. 

The  Venue  cannot  be  changed  after  the  Defen- 
dant hath  pleaded,  although  the  Plaintiff  hath  a- 
mended  his  Declaration  in  a  principal  and  material 
part  of  it ,  though  the  Defendant  do  imparl  by 
reafonof  that  amendment,  for  all  this  makes  it  not 
a  new  Declaration,  1650.  B.  S.  And  the  Defendant 
hatb  tak^n  advantage  of  the  amendment  by  his  impar- 
lance to  it-i  vjhereas  otherwife  he  ought  to  have  plead' 
^d. 

The  amending  of  a  Venire  out  of  an  inferiour 
Court  ought  to  run  thus :  Ideo  praceptum  eft  per  can- 
dem  Curiam,  Hill.  i^4P»  B.  S.  30  Jan. 

Where  the  Declaration  is  good ,  but  the  Plea  is 
uncertain,  and  yet  an  lifue  is  joyned  and  tryed 
upon  it,  this  is  a  mif  tryal  h  for  there  can  be  no 
Judgment  given  upon  it,  for  there  was  no  good  IP 
fue  joyned,  becauie  the  Plea  was  uncertain  ;  and 
thbrefore  there  muft  be  a  Repleader  to  bring  the 
matter  in  queftion,  and  a  new  Venire  to  fummon 
another  Jury  to  try  the  Gaufe  again,  HtlL  i6:^g^ 
B.  S.  8  Feb. 

A  Venire  facias  is  oftentimes  returned  before  the 
Iffue  is  6ntred,  ahd  yet  it  is  well  enough,  Fajch* 
16^0.  ~B.  S,  24  Mali.  For  the  IJJ'ue  is  joyned  m 
Taper y  and  entred  afterwards  upon  Record  by.  the  Clerk 
in  Court* 

By  an  Ad  of  Parliament  made  4  and  5  Wilh 
and  Mar,  it  is  enaded,  That  all  Jurors  (except 
Strangers  upon  Tryals  per  medictatem  lingua  )  who 
are  to  be  returned  for  the  Tryals  of  Ifliies  in  any 
of  the  Courts  at  Wejlminfter  ,'or  before  J uftices  of 

Allize, 
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Affize,  NifipriHs^  Oyer  and  Terminer,  Goal-deli- 
very, or  General  Quarter  Seffions  of  the  Peace 
fhall  have  in  their  own  Name,  or  in  Trull  for 
them  within  the  fame  County   lol,  fer  annum  at 
the  leaft  above  Reprifes,  of  Freehold  or  Copyhold 
Land,  or  of  Lands  aad  Tenements  in  ancient  De- 
mefh,  or  in  Rents,  or  in  all  or  any  of  them  in  Fee- 
fimple,  Fee- tail, or  for  the  Life  of  themfelves,or  fome 
other  Pefifbn  i  and  \^  any  Perfon  of  a  lefler  Eftate 
and  Value  (hall  be  returned  upon  any  liich  Jury,  ic 
(hall  be  good  caufe  of  Challenge  ,  and  tjie  Party 
fhall  be  difcharged  upon  the  Challenge,  or  his  own 
Oath  of  the  truth  of  the  matter,  and  in  all  Venires 
to  be  hereafter  awarded,  it  (hall  be  therein  men- 
tioned, quorum  qmlihet  haheat  decern  lihrat.  Terra  Te- 
nementorum  'velRsdStuum  fer  annum  adminus  fer  quos 
rei  "Veritas^  &c,   Alfo  the  faid  Statute  directs  the 
Sheriff  to  fummon  each  Jury-man  by  the  fpace  of 
fix  days  at  the  leaft  before  the  Try al  day,  upon 
pain  of  forfeiting  lo  /.  to  their  Majefties. 

See  alfo  the  late  Ad  for  Amendment  of  the 
La^v. 

Vrohos  c^  legales  homines  in  a  Venire  ,  are  of  the 
fame  import  as  liheroi  &  legales  homines ^  adjudged, 
Haym.  41 7»  &idem  418. 

It's  faid,  that  if  fmce  the  expiration  of  the  Sta* 
tote  of  16  and  17  Car,  2.  caf.^*  the  Ventre  be  quorum 
qmlthet  may  expend  20  /.  in  Lands ,  and  refolv'd 
that  the  Writ  was  good, for  that  before  any  Statute 
it  W'is,  and  alfo  then  was  in  the  Power  of  the 
Court  to  award  a  Vtmnfac.  of  what  large  Sums 
they  pleafe.  , 

Vtde  I  Saund,  219*  Hill,  20  and  21  Car.  2.  That 
the  want  of  a  Vtfne  is  aided  after  Verdid  by  itf 
and  17  Car*  2.  cap.  8* 

If 
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nDln*ifflS^'^f'^'"5'^''J^°'u  '"Change  the  Ven.e 
any  be  did  anfe  either  in  Kent  or  Surry,  r for  ex- 
ample; and  not  in  London,  where  the  Adionis 
laid,  orelfewhere  out  of  the  County  of  Kent  or 
Smry,  if  upon  a  motion  the  Court  orders  the  Vtnm 

'    "f^f-^^^i^'  'hePlaintifrihallhavehiseleaon 
to  lay  hjs  AjShon  either  in  Kent  or  in  Surry  ,  upon 

giving  the  Defendant  notice,  in  which  of  them  he 
wdl  lay  It,  but  fliall  not  lay  it  in  Lmdon,  i^jn 

mmh?i°^T^ff^J  ^'"■8'"g^  Wi"  brought 
^^Mtddkfex   but  the  Land  compri(ed  in  it  lav  in 

^«le/^,  and  the  F«»»e  on  motion  changed  to  Suf- 
jolk  ,  Kaym.  33.  -' 

The  Statute  direfts  Anions  to  be  brought  in  the 
proper  Counties  where  they  arife  •,  for  fhe  laying 
them  m foreign  Counties,  doth  put  the  People  to 
Charge  tor  Motions  to  alter  the  Venws  into  their 
proper  Counties;  and  therefore  it  is  fit  the  Attor- 
nies  fliould  obferve  it.  By /?„//,  1650,  B.  S.  Bw 
as  yet  the  PraSice  herein  hath  been  always  cmrary  and 
great  Inconvemencies  might  grow  thereby,  if  the  Hands 
of  the  Court  fimd  be  tud  uf  from  doing  that  r^hich 
tbeextgency  of  the  Cafe  may  require  m  ^ome  fpoial  Car 

Qem'ct.  Vide  itrrp  and  Jeofails,  &c. 


Verdia  which  is  found  againft  a  Record,  is 
a  void  Verdid,  mi.  21  Car.  £.  R.  For  a  Re- 
cord  IS  of  a  higher  nature,  and  more  credit  is  to 
benven  nnto  it  than  unto  a  VerdiH,  and  the  Record 
•ivinch  proves  it  Jelf ,  doth  prove  that  the  Ferdiif  is 


If 


If  a  Verdid  may  be  any  ways  conftrued  to  make 
it  a  good  Verdi^,  there  ought  not  to  be  made  a 
eonitrudion  of  it,  to  deltroy  it,  and  make  it  void. 
Hill  2 1  Car,  B,  R*  For  the  Law  delights  in  the  prefer- 
*vation  of  Things^  and  to  piake  the  befi  conftruBio/i  of 
thens^  and  would  not  have  things  to  he  done  tn  vain^  nor 
confirue  them  to  he  fo  done-)  where  a  better  confirts^ion 
way  reafonahly  he  made* 

The  Court  will  not  take  the  Enqueft  by  default, 
except  the  Plaintiffs  Gounfel  do  pray  ic,  Hill.  21 
Car,  B*  R.  For  the  Plaintiff  may  chufe  whether  he  wiU 
challenge  any  of  the  Jury  or  no^  and  therefore  the  Court 
vpill  not  take  it  except  he  defire  it* 

If  the  Plaintiff  do  fail  in  proving  of  his  Iffue, 
the  Verdid  ought  to  be  found  for  the  Defendant, 
except  the  Jury  do  know  of  their  own  knowledge 
that  the  Defendant  is  guilty,  HilL  21  Car,  B.R* 
So  that  the  Jury  is  not  fo  tied  up  hy  the  Evi^ 
dence^  that  they  mufi  always  give  their  VerdiB  accord- 
ing to  it  5  for  a  Mans  own  Knowledge  is  the  hefi  proof 
cf  things. 

If  one  of  a  Jury  that  found  a  Verdi<Sl:,  were  out- 
lawed at  the  time  when  the  Verdid:  was  found,  the 
Verdid  is  not  good,  but  may  be  reverfed  by  Error^ 
HilL  2 1  Car,  B*  R,  For  an  outlawed  Ferfon  is  put  of 
the  proteBion  of  the  La7Vy  and  is  debarred  from  inter^ 
medling  with  any  Civil  Affairs^  as  a  Ferfon  excommti' 
nicated  i$  from  participating  in  Divine  Ordinances^  and 
is  not  liber  &  legalis  homo,  as  every  fury-man  ought 
to  be. 

If  a  Verdid;  be  found  for  the  Plaintiff,  and  he 
will  not  enter  i^,  if  the  Defendant  move  the  Court 
in  it,  they  will  compel  him  to  enter  it ;  and  foit  if 
where  the  Plaintiff  dothreluft  to  enter  a  Verdid 
found  for  him,  upon  the  executing  of  a  Writ  of 
Enquiry  of  Damages,  Mich.  22  Car^  B.  R^  For  the 

Flainttff 
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Tlaintiff  ought  to  refi  fatisfied  mth  what  the  Law  gives 
him,  or  elfe  there  rvould  he  no  end  of  Suits  i  or  the  De' 
fendant  may  enter  it  himfelf^  if  the  Plaintiff  will  not^ 
to  frevent  farther  trouble  which  may  happen  unto  him  by 
the  not  entring  of  it* 

A  Declaration  that  is  not  good,  is  in  many  Ca- 
fes helped  after  a  Verdid: ,  by  the  Statute  of  Jeo- 
fails j  but  where  the  Declaration  doth  not  make  it 
appear  that  the  Plaintiff  had  (bm»  caufe  of  Adi- 
on  to  warrant  his  Declaration,  or  where  fome  ma- 
terial and  effential  part  of  the  Declaration  is  omit- 
ted, fuch  Declarations  are  not  helped  by  the  Sta- 
tute, Micb»  22  Car.  B.  R.  and  HilL  Z2  Car*  B.  R. 
For  that  were  to  fupply  a  Declaration  ,  where  in  effe^ 
there  was  none^  which  the  Statute  did  not  intend^  bu-t 
only  to  help  fome  faults. 

The  Plaintiff  (hall  not  have  Judgment  upon  a 
Verdid  which  falfifies  the  Declaration  ,  i  Samd. 
230. 

Where  although  the  Jury  have  found  efuod  con* 
e^ffit ;  yet  the  Court  will  adjudge  quod  relaxavit^ 
2  Saund,  p7» 

That  a  Verdid  need  not  be  lb  precife  as  a  Plea,- 
ibid. 

Where  in  Error  the  firft  Verdid  (hall  be  certifi- 
ed as  well  as  the  laft  Verdid,  2  Saund.  254. 

Concerning  a  Verdid  in  an  Adion  of  Wafte, 
/i.  255.  And  that  the  finding  of  the  particular 
Waftes  is  the  Subftance  of  the  Verdid,  ibid. 

If  a  fpecial  Verdid  be  drawn  up  contrary  to  the 
Notes  agreed  upon  by  the  Counfel  on  both  fides  ac 
the  Tryal ,  the  Court  upon  a  motion  will  redifie 
this,  if  the  Parties  cannot  agree  between  them- 
felves  to  do  it,  A^ich.  22  Car.  B,  R^  If  it  be  i?»  amai" 
t€r  fit  to  be  dom^  but  if  the  matur  of  fa&  h  found  im* 

prfe^lfi 
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perfeBlyy  then  they  7vill  award  a  Venire  facias  de  no- 
VO  to  try  the  IJfue  again. 

If  the  Court  do  direct  the  Jury  to  find  a  fpecial 
Verdid:  upon  the  prayer  of  the  Plaintiff,  or  of  the 
Defendant,  the  Party  at  whole  prayer  the  fpecial 
Verdid:  was  found,  ought  to  proiecute  this  fpecial 
Verdid",  that  the  matter  in  Law  in  it  may  be  de- 
terminedj  Mkk  22  Car.  B*  R,  Becaufe  the  VerdiB 
vpos  dire  Bed  to  be  fo  found  in  his  favcur^  and  at  his  de- 
fire  ;  and  therefore  he  ought  not  to  mak^  ufe  of  this  fa- 
'VDur  to  delay  the  other  Varty  thereby:;  hut  mufi  profecute 
Tvith  effeBy  and  if  either  Party  (hall  delay  to  joyn  in  the 
dranfing  of  ituf^  and  to  pay  his  part  of  the  Charges y  the 
Court  will  order  the  Party  who  defires  it  to  dravp  it  up 
ex  parte,  and  the  other  fide  fhall  not  he  heard  by  his 
Council  to  arfrue  it. 

Where  the  Court  doth  dired:  the  Jury  to  find  a 
fpecial  Verdid,  one  of  the  Counfel  on  each  fide 
are  to  agree  upon  the  Notes  for  it ,  and  to  draw 
them  up,  and  to  let  their  Hands  to  them  ,  and  to 
deliver  them  ia  untp  the  Jury  in  convenient  time, 
fitting  the  Court,  orelfethe  Court  will  take  a  ge- 
neral Verdid,  M/Vj^.  22  Car,  B.  R.  That  the  Try al 
may  take  feme  cffe&^  and  not  btfruitlefs.  '     ^ 

The  Chief  juil Ice  at  Weflminfier  Hall  or  Guild-  1 
Hall^  or  any  Judge  of  Affize,  may  in  (bme  Ipecial 
Cafe  take  a  Veidid:  out  of  Court,  which  Verdid 
is  called  a  privy  Verdid: ,  but  then  the  Verdid: 
niuft  afterwards  be  pronounced  in  Court,  MicL  22 
Car,  B,  R*  And  after  this  privy  FerdiB  given^  the  Ju- 
ry may  when  they  come  into  Court  dijfent  from  it  if  they 
thinly  fity  and  give  a  contrary  VerdiB  in  Court  to  that 
which  they  gave  privately^  which  lafl  Verdict  jhall  fiandy 
andthe  privy  VadiB {hall  be  voidi 

No 
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No  Privy  Verdid  can  be  given  in  Criminal  Cau- 
fes  which  concern  Life ,  as  Felony,  &c.  becaule 
the  Jury  are  commanded  to  look  upon  the  Prifbn- 
et  when  they  give  their  Verdid  i  and  (b  the  Pri* 
foner  is  to  be  there  prefent  at  the  fame  time,R^jyw. 
193. 

But  in  Criminal  Cafes  where  the  Defendant  is 
not  to  be  perfbnally  prefent  at  the  time  of  the  Ver- 
dict, a  privy  Verdi6l  may  be  given,  ihtL 

If  a  matter  of  fa6t  be  left  out  in  the  Notes  of 
the  fpecial  Verdid  drawn  up  by  the  Counfel,  this 
cannot  be  amended  afterwards ,  though  the  Court 
be  moved  in  it,  and  although  the  Counfel  on  both 
fides  do  confent,  Mich,  22  Car,  B,  R,  For  this 
were  for  the  Court  and  Counfel  to  make  a  miv 
VerdiB  againfi  the  finding  of  the  Jury  ,  who  have 
found  the  matter  of  faB  already  as  the  Notes  are '•> 
hut  the  Court  wtll  in  this  Cafe  grant  ^Venire  facias  de 
novo» 

The  Plaintiff  and  Defendant  ought  both  of  them 
to  appear  in  Court  to  hear  a  fpecial  Verdid,  and 
the  Jury  is  to  be  called  ,  and  to  have  the  fpecial 
Verdid  read  unto  them  by  the  Secundary,  and  up- 
on the  reading  of  it,  if  there  be  any  miftake  in 
the  penning  of  it,  the  Counfel  on  either  fide  hath 
liberty  to  except  againft  it,  and  when  the  Counfel 
is  agreed,  then  the  Secundary  demands  of  the  Ju- 
ry whether  they  agree  to  find  it  io  \  aad  if  they 
anfwer  they  do,  then  the  Verdid  is  found,  Vafch. 
2  3  Car^  B,  K.  And  it  is  to  be  afterwards  drawn  up^ 
and  entred  accordtng  to  the  Notes  (0  found. 

If  the  Jury  will  take  upon  themielves  to  find  a- 
gainft  the  diredions  of  the  Court ,  any  thing  in 
matter  of  Law,  the  Court  will  receive  the  Ver- 
did, Fajek  23  Car*  B*  /?♦  But  they  had  befi  have  a  care 
that  they  do  not  incur  th^  Pemlty  of  an  Attam^ 
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If  in  an  Adion  upon  the  Cafe  brought  forfpeafe- 
ing  of  fcandalous  words,  the  Jury  do  find  that  th6 
Defendant  did  fpeak  words  which  are  adionable  a* 
gainft  the  Plaintiff,  and  fo  give  a  Verdid  for  tha 
Plaintiff,  and  it  appears  that  the  words  found  are 
not  exprefled  in  the  Declaration,  this  is  not  a  good 
Verdid,  if  there  be  not  other  words  tound  which 
are  in  the  Declaration  which  are  actionable,  Tri», 
2,3  Car.  B»  Ri  For  the  words  in  the  Declaration  are 
only  pit  in  ijfue  to  the  "Jury^  to  try  whether  they  wereffo- 
ken  or  not^  and  not  the  words  which  the  Jury  have 

founds  andfo  they  have  found  a  VerdiEk  upn  no  IJJue 

joyned, 

A  fpeclal  VerdicSb  after  the  Notes  are  agreed  upon 
by  the  Counfel,  and  drawn  up,  and  their  Hands  kt 
unro  them,  is  not  a  fpeciai  Verdid,  until  it  is  al- 
lowed by  the  Courts  Mich.  24  C^r.  H.  R,  For  they  are 
to  judge  whether  the  matters  in  quejiion  he  rightly  ft ated 
cr  not, 

\^here  Judgment  fhall  be  arretted  for  the  incer- 
tainty  of  the  Verdidj  I  Saund,  154.,  155,  and  2 
Saund.  171.    See  Kebks^  Tables. 

Where  a  Verdid  is  imperfedly  found  by  the  Ju- 
ry, there  the  Defendant  is  not  to  move  upon  it  \n 
Arreft  of  Judgment,  for  there  cannot  be  any  Judg- 
ment given  upon  fuch  a  Verdid,  and  by  conle- 
quence  die  motion  is  needlefs ;  but  in  fuch  cale 
there  ought  to  be  a  new  Venire  to  fummon  a  new 
Jury  to  try  the  Caufe  again ,  becaufe  the  former 
Tryal  was  fruitlels,  Mich,  23  Car.  B.  JR. 

Where  a  fpeciai  Verd id  is  imperfedly  drawn  up 
ahd  entred,  the  Judges  will  not  argue  the  matter  in 
Law  i  for  there  can  be  no  Judgment  given  ifi  the 
Caufe,  by  reafon  that  the  Verdid  is  not  good,  but 
in  fuch  a  Cafe  there  muft  be  a  new  Venire ,  that  a 
new  Verdid  may  be  found  which  may  bring  the 

matters 


matters  in  Law  in  ^ueftion,  that  (b  it  may  be 
determined  ,  and  Judgment  given  according  to 
the  Law,  Hill.  2$  Car.  B.  R.  Mick  16 ^p,  B,  S» 
13  No'v. 

A  Caufe  depending  in  Court  upon  a  matter  in 
Law,  found  by  a  fpecial  Verdict,  ought  not  by  the 
ancient  Pradice  of  the  Court  to  be  read  in  Court 
as  a  Record,  until  Books  thereof  be  given  unto  the 
Judges  of  the  Court,  and  lb  is  the  ufe  in  the  Ex- 
chequer at  this  day,  FafcL  24  Car.  B.  R.  That  the 
Judges  may  have  fufficient  time  toconfiderof^  and  to 
ffeak  to  the  matter  in  Law^  and  to  looh^into  them  at  the 
time  of  the  Arguments  made  at  the  Bar^  as  they  [hall 
have  occafion ;  but  now  the  Court  allows  the  Books  to  he 
delivered tothem  four  days  atleafi  before  the  Caufe  isfut; 
into  the  Taper  for  a  Concilium* 
Every  Miidemeanour  of  the  Jury  before  they  give 
their  Verdidl:,  is  not  a  fufficient  caufe  to  make  void 
the  Verdift,  Tafch.  24  Car*  B,  R.  Although  they  may 
bepunijhahle  for  it. 

If  a  Vcrdid  be  given  where  there  is  no  Iflue 
joyned,  there  can  be  no  Judgment  given  upon  fiich 
a  Verdid  ,  but  there  muft  be  a  Repleader  to 
bring  the  matter  to  a  Trya! ,  Pafch*  24  Car.  B.  R^ 
For  there  was  7wthing  tryed  before  for  want  of  an  Ifftte 
joined. 

A  fpecia!  Verdid  ought  to  be  prepared  by  Coun- 
lei,  and  delivered  to  the  Jury  to  coniider  of  before 
they  deliver  their  Verdid  in  private  to  the  Judge^ 
and  not  the  next  morning  when  the  Jury  come  to 
deliver  their  Verdid  openly  in  Court,  Tafch,  1^50* 
B.  S4  2  Mail,  For  then  the  Court  cannot  exfe^  till  they 
confider  of  it^  and  without  confderation  it  is  not  fit  for 
them  to  giiie  their  Verdi^p 

Tc  By 
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By  Glyn  Chief  Juftice.  If  the  Court  do  order  a 
fpecial  Verdid,and  the  Counfel  do  not  attend  with 
the  Notes  of  the  Verdid,  or  do  not  let  their  Hand^ 
to  them  when  the  Jury  is  to  give  in  their  privy 
Verdid  to  the  Judge,  the  Jury  may  the  next  day 
give  a  general  Verdid  in  Court,  notwithftanding 
the  diredion  to  find  a  fpecial  Verdift,  and  lb  was 
it  done  in    a  Tryal   at  the  Bar^  Pafcb^   i6f6» 

In  criminal  Caufes,  or  real  Anions,  or  A<ftions 
quitam^  &€*  if  there  be  any  Errors  in  the  Pro- 
ceedings 3  they  are  not  helped  after  a  Verdi<^, 
by  the  Statute  of  Jeofails  ^  Patch.  1651,  B.  S.  11 
Maiia  For  the  Statute  mentions  not  thofe  matters^  and  it 
fhall  not  he  extended  to  equity^  hecaufe  it  is  in  Ahridg-^ 
went  of  the  TraBice  of  the  Common  Law^  and  penal  to 
the  Tarty  concerned. 

What  Defeds  are  aided  a^er  VerdiiSf  f^ide  Jeo- 
and  the  Statute  16  and  17  Cat,  2/  cap,  8„ 

When  a  defedive  Count  (hall  be  made  good  by 
the  Verdid:,  i  Lut,  8pp. 

Although  the  Court  do  bid  the  Secundary  to  Re- 
cord a  Non-luic,  yet  if  it  be  not  recorded  ,  the 
Court  may  take  the  Verdi<^  afterwards,  trtn.  1^51. 
B»  S*  For  the  Nen-fmt  is  no  Non-fuit  before  it  be  record- 
td^  for  until  it  is  recorded  it  is  not  upn  Record, 

Although  the  Plaintiff  and  the  Defendant  do 
confent  to  have  the  Jury  find  a  fpecial  Ver- 
didi-j  yet  they  may  find  a  general  Verdid,7r/»* 
16^2*  B*S*  But  it  is  a  very  unnfual  thing  for  them  to 
do  it* 

A  Verdid:  by  default  in  an  Adion  of  Trefpaft  and 
Ejedment,  is  found  in  this  manner :  When  the  Ju- 
ry is  ready  at  the  Bar  to  try  the  Caufe,  the  Secunda- 
ry bids  the  Cryer  call  the  Defendant,  which  he 
doth  thrice  5  and  if  he  do  not  appear,  the  Plain* 

tiffs 


tiffs  Counfel  do  pray  the  Court  to  take  the  Enqueft 
by  default ;  thereupon  the  Jury  is  fworn,  and  the 
Record  is  read  unto  them  h  then  the  Plaintiffs 
Couniel  do  open  the  Record  unto  the  Jury,  and 
demand  of  the  Defendants  Counfel  whether  they 
will  confeft  Leafe,  Etitry  and  Oulter,  or  no,  which 
it  they  refufe  to  do,  then  the  Plaintiff  is  called 
Non-fuit,  and  Judgment  is  to  be  entred  againft  the 
cafual  Ejedor  \  but  if  the  Defendant  confeffeth 
Leafe,  Entry  and  Oufter ,  then  the  Plaintiffs  Title 
muft  be  opened ,  and  fome  proof  thereof  made, 
and  if  no  Evidence  be  given  for  the  Defendant^ 
the  Jury  muft  find  for  the  Plaintiff,  and  give  him 
Damages  and  Cofts  of  Suit,  1654.  B*  S.  It  is  called 
a  VerdicJ:  by  default^  hy  reafen  of  the  taking  it  in  this 
manner  upon  the  default  of  the  "Defendant's  appearance 
to  defend  his  Title* 

In  the  Cafe  of  Bateman  and  Hafvey^  VafcK  i<^5P* 
It  was  faid  by  Glyn  Chief  Juftice,  That  the  Courc 
will  not  compel  the  Defendant's  Counfel  to  fub- 
fcribe  a  fpecial  Verdid »  but  if  he  refufe  to  do  it, 
the  Court  will  order  the  Verdid  to  be  entred  ex 
parte  without  fubfcribing  of  it» 

Where  Surplufage  in  a  Verdict  (hall  not  hurt,  % 
Saund,  255.  308. 

Where  raxing  of  Cofts  by  the  Jury  where  Cofts 
are  not  recoverable,  fhall  not  hurt  the  Verdid  as  to 
the  Refiduej  I^.  257, 

Where  a  Verdict  found  the  Iffue,  and  rho^e,ad^ 
judged  good  for  the  liTue ,  and  void  for  the  Reii- 
due,  2  Lev.  255. 

In  Trefpais  for  taking  a  Coat  and  Mantua,  if  the 
Jury  find  the  Defendant  guilty  ^«W/e  tunick^  and 
adign  Damages,  but  fay  noc  any  thing  as  to  the 
Mantua,  'tis  ill  \  fo  in  Debt  for  7  /.  the  Jury  find 
Debet  6  I,  and  faid  not  any  thing  to  the  Refidue, 
all  isilland  difcontinued,3L5i/.55, 

T  t  3  Where 
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Wliere  the  Verdid  may  not  find  any  thing  a- 
gaifift  th^r  which  is  agreed  by  the  Parties  in  plead- 
ing, 't  Lu:  J  216, 

if  the  jury  find  a  matter  Ipecially,  and  do  con- 
dude  a  thing  which  cannot  ftand  and  agree  with 
their  finding,  the  conclufion  is  idle,  and  (hall  be 
tak^n  to  fignifie  nothing  :  By  Roll  Chief  Juftice, 
1654.  B.  S.  For  the  VerdiB  was  perfeB  without  the 
conclufion^  and  therefore  an  idle  and  impertinent  thing 
(hall  not  "vitiate  that  which  was  well  found  without  fucb 
a  conclufion  J 

The  Jury  may  find  a  matter  of  Record  j  if  it  be 
very  ancientj  or  if  the  Record  be  imbeziled ,  or 
cannot  be  found  upon  fearch  made  for  it  ^  not- 
withftanding  what  is  held  in  Scholiafiicas  Gafe  to 
the  contrary,  although  the  Record  be  not  fhewed 
to  the  Jury.  By  Roll  Chief  Juftice.  So  alio  they 
may  a  Deed,  or  a  Will,  the  Contents  bein^;  well 
proved  by  Witneffes,  Faugh,  yj. 

By  G//«  Chief  Juftice,  Tr/w.  i6<^S,  IfanAdion 
be  brought  for  50c  /.  the  Jury  may  find  part  paid 
againft  the  Plaintiff,  and  part  unpaid  againft  the 
Defendant,  and  fo  divide  thQ  FerdtBs 

In  the  Cafe  of  Sir  Job  Harvey  upon  a  Tryal  at  the 
Bar,  it  was  controverted,  whether  if  the  Jury  do 
find  a  Verdid  contrary  to  the  Diredions  of  the 
Court,  whether  it  was  a  good  Verdict,  or  not,  and 
whether  the  Court  ought  to  take  it ;  but  at  length 
the  Court  took  the  Verdid,  though  it  was  given  a- 
gainft  their  direction. 

A  Jewel  is  not  valuable  in  Law,  but  only  ac- 
cording to  the  valuation  of  the  Owner  of  it, 
and  is  very  incertain  ,  HilL  ii  Car*  B.  R,  Qu. 
tanien,  For  it  feems  there  is  a  certain  value  for  Tearls 

and 
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and  Diamonds  among fi  the  Merchant  Jeweller s^  accord' 
ing  to  their  Wiighty  hignefs  and  lufire ,  althcugh  they 
may  rife  and  fall  in  their  f  rices  ,  as  other  merchantable 
Commodities  doy  according  to  the  plenty  or  fear  city  of 
themy  and  the  high  or  low  efieemthey  may  he  at  infome 
times  above  others* 

If  one  declare  in  an  Adion  of  Trefpafi  for  the 
taking  away  of  live  Cattel,or  one  particular  thing, 
he  ought  to  (ay  that  he  took  away  his  Cattel,  oro- 
ther  thing,  fretii  lb  much  v  but  if  he  declare  for 
taking  away  of  things  without  life,  he  ought  to  fay 
ad  valentiam  of  fo  much,  Mich*  1^49.  B*  5.  Q^  Di[- 
ferentiam  inter  pretium  &  valentiam,  or  price  and 
'value.  It  feems  to  he^  that  live  Cattel  are  to  be  prized 
atfucb  a  price  as  the  Owner  of  them  did  in  his  account 
efieem  them  to  he  worthy  which  is  incertain  >  but  dead 
things  are  to  be  reckoned  at  the  value  of  the  Market ^  or 
as  others  would  gi've  for  them^  which  may  be  certainly 
known  ;  but  I  rather  think  that  the  reafon  of  the  diffe- 
rence between  predi  and  ad  valentiam,  //  from  the 
Rule  in  the  Regifter  of  Writs,  vohich  ji]ews  it  to  be  ac" 
cording  to  the  ancient  Forms  of  the  Law  >  which  ought 
alwayi  to  be  obferved* 


are*    VideCruKS^ 

Ufe  can  be  raifed  but  two  (everal  ways, 

1^  By  Tranfmutation  of  the  Eftate. 
Either <  Or  withou:  Tranfmutation  of  the 
£     Eftate* 

Tt  %  Thofe 


^4^      C6e  Piactfcal  Eegiflct  j  Or, 

Thofe  that  arifeby  Tranfmutation  tre^ 

tFeoffmentj 
By/ Fine, 

J  Recovery,  &c* 

Thofe  that  arife  without  Tranfmutation  are 
but  two  ways. 

l,    C  Bargain  and  Sale  enrolled 

^y  i  Covenant  to  Wand  ftifed  to  Ufes» 

There  mull  be  a  confideration  to  raife  thofe  \J- 
fes  that  rife  by  Bargain  and  Sale,  and  covenant  fo 
ftand  feifed  h  as  confideration  of  Money  in  a  Dee<r 
of  Bargain  and  Sale  enrolled  (for  without  Enroll- 
ment the  Uie  will  not  in  this  Cafe  arife)  and  in 
Cafe  of  a  Covenant  to  ftand  feifed  to  Ufes,  natu- 
ral Love  and  Aifedlon  which  is  for  advancement 
of  the  Blood,  and  Marriage  which  is  for  the  joyn*- 
ingof  it,  are  the  only  Confiderations  ;  but  where 
there  is  a  Tran fro u ration  of  the  Poffeffion,  there 
iieeds  not  thofe  Coniideracions^  becaufe  thofe  Con- 
veyances are  more  folcmnly  executed  than  the  o- 
thersare.     Sqq  Carter's  Rep.  137,  138,  139,  140. 

Fide  2  Lev,  p,  54.75.  123,  225.  3  Lev*  30^. 
570* 

A  Ufe  and  a  Truft  were  all  one  at  the  Common 
Law,  and  did  both  reft  in  privity ,  but  are  now 
diftinguiOied  by  the  Statute  of  27  H,  8.  Which  doth 
direEi  the  opration  of  Ufes ,  hut  leaves  Trufis  as  they 
"were^  Mich.  2;  Cam  K  R« 

What  (hall  be  an  Ufe  executed,  and  not  a  Truft, 
1  LuU  814.  823,  vide  I  Uv,lQ.  55*  235* 

The 
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The  limitation  of  a  Ufe  was  at  the  Common 
Law  but  a  matter  in  Equity,  and  the  Party  con- 
cerned was  only  relievabie  upon  it  in  Chancery, 
Mick  22  Car.  B.  R*  But  fines  the  Statute  it  is  other- 
-wife  ;  for  now  the  Law  takes  notice  of  them  and  vefis 
the  Ufe  in  pojjejjfion. 

Feoffments  to  Ufes ,  have  the  fame  acception 
as  Deeds  at  the  GommonLaw  have^  and  are  not  to 
be  interpreted  as  Wills  are,  MkL  23  Can  B.fc 
Which  have  a  more  equitable  confiruBiom 

It  is  all  one  whether  a  Ule  be  railed  by  way  of 
Covenant,  or  by  way  of  Feoffment^  MicL  2^Car^ 
B.  R,  So  that  there  he  a  good  confideration  for  the  raifing 
of  it ;  for  a  thing  may  he  well  done  divers  wap  in  m^- 
ny  Cafes* 

Privity  of  Eftate  and  confidence  in  the  Partyj 
are  the  two  great  Pillars  by  which  Ufes  are  fup- 
portcd^Vafck  t6$o.B.  S.  18  Maii.  For  without  thefe] 
Ufes  would  foon  fall  to  the  grounds 

A  Man  cannot  at  the  Common  Law  give  his 
Wife  an  Eftate  by  Deed,  but  he  may  Covenant  to 
ftand  felled  to  her  Ufej  and  a  Ufe  will  well  rile  tq 
-her. 

Thefi  fix  things  are  to  be  obferved  in  the  Revo* 
cation  of  Ules^ 

J,  Firft,  That  the  Party  revoking  Is  felled  again 
in  Fee  without  Entry  or  Claim* 

2.  That  he  may  revoke  pare  at  one  time,  and 
part  at  another  time. 

3,  That  if  he  make  a  Feoffment  in  Fee,  or  levy 
a  Fine,  &c,  of  any  part,  this  extinguiflieth  ths 
PowQVfrotanto ;  but  if  of  the  whole,  ai!  the  Pow- 
er is  extind:. 

T  e  4  4*  That 


6-4^        ®6e  piattical  Ecb Wa ;  Or, 

4«  That  if  he  that  hath  fuch  Power,  hath  no  pre- 
fentlntereft  in  theLand,  nor  (hall  have  anything 
by  the  Ceaferof  the  Eftate,  then  this  Feoffment 
or  Fine  of  the  Land ,  is  no  extinguifliment  of  his 
Power  5   becaufe  it  is  meerly    collateral  to  the 


5*  That  by  the  fame  Conveyance  that  the 
Ufes  are  revoked  new  may  be  created,  where 
the  former  ceafe  ipfo  faBo ,  without  Entry  or 
Claim. 

6,  That  thefe  Revocations  are  favourably  inter- 
preted, becaufe  Men's  Inheritances  depend  there- 
on j  Co.  Lit.  2  ;7«  a. 

By  the  Statute  of  Frauds  and  Perfums^  2p  Car.  i* 
at  is  enaded,  That  all  Declarations  or  Creations  of 
Trufts  or  Confidences  of  any  Lands,  &c.  (hall  be 
inanife(ted  and  proved  by  feme  Writing  figned  by 
the  Party,  who  is  by  Law  enabled  to  declare  fuch 
Truft,  or  by  his  Willin  Writing,  otherwi(e  to  be 
void. 

There  is  alfo  this  Provifo,  That  where  any  Con- 
veyance (ball  be  made  of  any  Lands,  &c*  by 
which  a  Truft  muft  arile  by  Implication  ,  or  Con- 
ftjudion  of  Law,  or  to  be  transferred  or  extinguifti- 
ied  by  Ad  or  Operation  of  Law,  then  fuch  Truft 
(hail  be  of  the  like  force  as  it  (hould  have  been,  if 
this  Ad  had  not  been  m^d^Q. 

^  Alfo  chat  all  Grants  and  Affignments  of  Trufts 
ihall  be  in  Writing,  figned  by  the  Parties  granting, 
or  by  (uch  laft  Will,  otherwi(e  the  fame  to  be 
void* 

The  Lands  of  Cejluy  (jue  7rufi  (hall  be  liable  to 
Executions  in  the  lame  manner  as  if  he  him(elf  had 
been  (eifed ,  freed  froni  all  Incumbrances  made 
by  theTruftee  ,  and  I'i  tho-Cefiuj  que  Jrpift  dies  and 
leaves  Lands  in  Fee  co  difcend  to  his  Heir,  that 

ihall 
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fliall  be  Ajfets  fer  difcent  in  tfte  fame  manner  as  if  it 
had  come  to  him  in  poiTeinon,  and  liable  to  Bonds, 

No  Ufury  without  Loan,  i  Luu  273. 

What  Bond  (hall  be  ufurious>  i  Lnt.  464,  ^66, 
467.  But  no  advantage  if  the  Statute  is  not  pleads 
ed. 

Note  ;  The  Statute  is  not  pleadable  to  a  Bill  of 
Bottomry,  i  Lev,  54.     vide  2  Lev*  7. 

If  the  Party  who  lends  the  Money  contraSs  for 
more  than  for  6L  per  Cent,  all  the  AiTurance  is  void, 
but  if  he  doth  not  contra(5t  for  more  than  the  Sta* 
tute  allows,  and  after  he  will  take  more  \  the  Affu- 
ranee  ihall  not  be  avoided,  but  the  Party  (hall  for* 
felt  the  treble  value,  Raym,  ipy. 

As  if  a  Man  when  Money  was  at  8  /.  per  Cent. 
lends  Money  J  and  takes  Bond  for  the  fame,  and 
then  the  Statute  12  Car.2,  is  made,andhe  will  con- 
tinue the  old  intereft  upon  that  Bond,  the  Bond 
fhail  not  be  avoided  by  fuch  acceptance  of  Intereft, 
but  the  Party  fiiall  forfeit  the  treble  value  of  the 
Statute,  Raytn.  1^7, 

On  an  Information  upcn  the  Statute  of  Ufury, 
he  who  borrows  the  Money  may  be  a  Witnels,  af- 
ter he  has  paid  it,  but  not  before,  Id,  19U  See 
Kehles  T'ahles, 

T  7  T  7  Here  there  is  not  a  ufurious  Contrad  pre- 
V  V  ceding ,  although  he  that  lendeth  Mo- 
ney, do  take  more  than  6L  per  annum  ^  per  centum^ 
upona  juft  computing  of  the  Monies  received  by 
him,  whether  it  fall  out  by  the  mifcafting  of  the 
Parties,  or  by  the  miftake  of  th«  Scrivener,  this  is 

not 
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notUfury  forbidden  and  puniihable  by  theStaeute, 
Tr/Vf.  22  Car.  B,  R*  For  the  Statute  was  only  made  to 
prevevt  ufurious  ContraBs  which  ivere  hiniing  m  Law^ 
and  idokej  not  at  voluntary  A&s  and  Mifial^s, 

Threefcore  pounds  were  referved  payable  upon 
a  Mortgage  of  Lands  for  three  /ears,  payable  at 
every  fix  months  by  equal  portions,  %?'hereas  the 
whole  Ufe  Mony  for  three  years,  for  the  Monies 
lent  upon  the  Mortgage  according  to  the  Statute, 
came  but  in  the  whole  to  fixty  pounds,  and  yet 
this  adjudged  to  be  no  ufurious  Contrad,  Mich,  i^ 
Car*  B.  R.  Forfuch  Ccntracls  are  not  within  the  Letter 
of  the  Statutes  made  againft  XJfury  ,  and  they  are  not  t^ 
he  extended  to  Equity. 

CHoia  and  Siofliable. 

A  Thing  is  void  which  is  done  againft  Law  at 
the  very  tiaje  of  the  doing  of  it,  and  fiich  a 
thing  done  ftiali  bind  no  Peribn ;  but  a  thing  which 
is  only  voidable,  and  not  abfolutely  void,  is  a  thing 
which  he  that  did  it ,  ought  not  to  have  done ,  yet 
when  it  is  done,  he  that  did  it  cannot  avoid  it,  but 
it  may  by  fome  Ad  in  Law  be  made  void  by  his 
Heir,  d^^.  21  Car*  BR, 

If  a  Jadge  of  &n  inferiour  Court  takes  not  the 
Oaths  according  to  the  Statute,  all  the  Proceedings 
adjudged  void  in  Error  thereon ,  2  Lev,  iS^*  contra* 
Idem  2^^. 

A  Leife  which  is  only  voidable,  muft  be  made 
void  bv  Re-entry  ;  but  where  a  Leafe  is  ablblutely 
void,  there  needs  no  Re-entry,  22  Car.  B,  R*  But  if 
thi  Lejfee  will  net  avoid  the  fojfefjion^  the  LeJJor  may 
bring  his  EjeBment  to  try  the  Title  without  any  Entry  j 
te  m  the  former  Cafe  he  cannot* 


TH  E  Conftable  of  one  ViU  cannot  execute 
his  Office  in  another  Vill^  S4  Cau  B.  R. 
For  every  Fill  hath  a  particular  Confiabk  or  Officer  ^ 
and  hath  a  confined  Fower  according  to  their  fever al 
Umits. 

There  is  an  ancient  Book  called  Uher  Villarum^ 
wherein  is  contained  all  theVills  and  Parifties  mEng*^ 
iand^  viz,  fuch  as  were  at  the  time  of  the  making 
of  that  Book  ;  but  now  I  luppofe  there  are  many- 
more  than  there  was  then,  Pafch.  24  Car.  B*  R.  This 
Booky  I  take  it^  is  in  the  Exche^uen 

IF  there  appea  r  to  be  a  material  Variance  between 
the  matter  pleaded,  and  the  manner  of  the 
pleading  of  it,  this  is  not  a  good  Plea,  Fafch,  24. 
Car.  B>  R^  For  the  manner  and  matter  of  a  T leading 
ought  to  agree  in  fuhfianc^^  elfe  there  'will  be  no  certainty 
in  it. 

Vide  3.  Variances  and  Judgment.  See  i  Lev. 
io5.  2  Lev.  Sj,  for  the  Plaintiff,  i  Sound,  iiS. 
up. 


($2       c&e  practical  EegiSec  §  Or, 

fflifelD.    Vide  jcMaffe^ 

T He  Jury  ought  not  to  view  the  place  in  qaefti* 
on  betwixt  the  Plaintiff  and  the  Defendant, 
without  the  direction  of  the  Court,  although  the 
Parties  will  confent.  By  Glyu  Chief  Juftice,  Pa/c^ 
1^56.  B»S,  For  f  he  Court  is  to  direi^  all  the  Proceed- 
ings in  Law  in  order  to  the  'Tryal^  as  being  indifferent 
and  hefi  knowing  to  do  that  which  is  hefifor  the  expedi^ 
ting  of  Juftice^ 

See  the  late  Statute  for  Amendment  of  the  Law, 
where  View  is  necelfary  ,  &c*  Vide  2  Samd.  254, 

255.^ 

Vide  Dalton  of  Sheriffs,  and  Kehles  Tables^ 
View  denied  where  it  ought  to  be  granted,  2s 
Error;  granted  where  it  ought  not  to  be,  Error  or 
not  h  denied  quia  confiat  Cur^  that  the  Husband  di- 
ed feifed,  2  Lev,  117. 

The  Court  will  grant  that  the  Jury  fliall  view 
the  thing  inqueftion  for  them  to  try,  if  the  Plain- 
tiff and  Defendant  will  content  unto  it,  otherwile 
not,  i%Ndv.  MicL  1^50.  B.S,  Bui  the  Jury  mufi 
fndy  mthout  a  viiw^  according  to  the  Light  they  have 
received  from  the  Evideme,  as  their  Confciences  Jhall  di' 
reBthem,  The  granting  of  ViQWB  is  caufe  of  delay ^ 
V^bich  the  Court  will  he  no  caufe  of  except  the  Parties 
freely  confent  to  it. 


Note  5  Upon  a  View  the  thing  in  question  is  only  to  ht 
fhewn  to  the  Jury^  but  m  Evidence  to  be  given  of  either 
^de» 


C6e  accompUC^'Q  9tto{n^       6si 


tSJSimm  of  a  €Jimt\t  ^  or  Cfiutcg^ 
toacoen. 

Ghurch'Warden  Is  an  Officer,  although  he 
doth  not  take  an  Oath  h  for  the  Oath  was 
only  enjoyned  him  by  the  Bifliop  of  ths 
Diocefi,  and  he  is  an  Officer ,  whereof  the  Com- 
mon Law  takes  notice,  and  was  fo  before  fuch 
an  Oath  was  impofed  upon  him ,  MicL  22  Can 

A  Church-warden  is  Guardianm  Ecdefis^  and  by 
by  virtue  of  his  Office  hath  the  poffeffion  and  ci 
liody  of  the  Church* 

Vide  Lamhard  of  Conftables  and  Ghurch-war* 
dens*  Alfo  Meriton  on  the  fame  ;  Shefard  on  the 
fame  h  Exad  Conftable  j  Compleat  Conftable , 
&c. 

See  I  Lut,G^%^  ^74,  805.    2l«r.  1548,  15JO3 

IF  a  Leafe  be  made  for  Life  without  impeachment 
of  Waftej  the  Leffee  hath  by  this  Leale  an  ab- 
folute  property  in  the  Timber,  ftc,  fo  that  during 
the  privity  of  his  Eftate^  he  may  cut  down  and 
convert  the  fame  to  his  own  ufe  tm^um  \h\xt  if  the 
Claufe  be  without  impeachment  of  Wafte  by  any 
Writ  of  Wafte,  then  if  the  Tenant  cut  down  Tim- 
ber, he  (hall  not  be  punifti'd  for  ic ,  but  the  Leffor 
may  feize  and  carry  it  away,  or  bring  an  Adion  of 

Trover 


6  54       C6e  iPiJWfcal  &mifttt  s  Or, 

Trover  for  it  h  the  Tenant  hath  not  by  the  Law  a- 
ny  general  property  in  the  Trees,  but  only  a  fpeci- 
al  Property  fo  long  as  they  remained  part  of  the 
Free-hold  demiled>  but  as  foon  as  they  were  fever- 
ed, his  property  in  them  ceafed ;  but  this  Claufe 
will  fave  him  harmlefs  from  an  Adion  of  Wafte  to 
be  brought  againft  him  s  but  if  the  Leflbr  grant  to 
the  Lcffee  power  to  make  Wafte,  the  Leffee  hath 
hereby  not  only  power  to  commit  Waftc,  but  a!(b 
to  convert  to  his  own  ufe.  Seen  Re/?»82,83. 

Vide  I  Lev.  3  op.  That  the  con verfion  ofaBrew- 
houfe  into  Tenements,  although  of  a  greater  value, 
is  Wafte. 

Concerning  Wafte  maintainable  in  London  by 
Cuftom^  and  concerning  V  lew  in  Wafte,  2  Saund. 
254>  255. 

If  Wafte  be  done  upon  Lands  which  are  let  for 
Term  of  Years^  or  for  Life,  by  one  againft  whom 
the  Leffee  can  have  no  Remedy  in  Law  for  com- 
mitting this  Wafte,  the  Leflee  is  not  puniftiable  by 
the  Lelforfor  this  Wafte,  except  there  be  a  fpecial 
Covenant  in  the  Leafe ,  that  he  (hall  not  commit 
or  fuffer  Wafte  to  be  done,  Mtcb.  23  Car.B.  R.  So 
that  a  fpecial  Covenant  of  the  Varty  doth  hind  hm^ 
where  by  the  Law  be  was  not  hound*  A  foreign  Emmy 
that  invades  the  Land  ^  and  makes  dejhru^ion  in 
Lands  and  Houfes^  is  [uch  an  one  as  the  Lnjjee  can 
hy  Law  have  no  remedy  againfi  for  Wajle  done  by  him, 
Qu,  JVhetber  by  fuck  Covenant  hs  is  pmijhable  for  ftscb 
Wafte, 

If  Timber  Trees  be  growing  in  the  Hedges  of  a 
Field  or  Cioie  let  for  years,  and  the  Leffee  cuts 
them  down,  the  Field  (hall  not  be  forfeited  in  SLti 
Ad:ion  of  Wafte  brought  againft  the  Leffee  ;  but 
if  the  Trees  cut,  did  grow  fcatteringiy  throughout 
the  Field  or  dole ,  the  whole  Field  or  Clofe  is  for- 
feited 


€\tt  ^ccompiiO)  0  attont?        6ss 

feited  by  cutting  them  down.    By  German  Juftice, 
Tafcb.  i6%o.  B,S.  17  Junii. 

Grubbing  up  a  White-Thorn  Hedge,  Cro.  Jac* 
126,  Plowing  of  Meadow- Ground,  fuffering  a  Wall 
to  be  uncovered,  the  digging  of  Stone  or  Gravel, 
the  cutting  down  or  grubbing  up  of  Trees  are 
Wafte,  N.  B.  5p,  60. 

^KBitlJCtttam*    Vide  EcplcWtt. 

■^IT  ritherman  is  no  more  than  a  Reprifal  for 
V  V  Cattel  or  Goods  which  are  unjuftly  taken, 
and  where  a  Replevin  is  brought  for  the  unjufk 
taking,  and  upon  a  Verdift  or  Judgment  againft 
the  Avowant,  it  appears  to  be  fo,  and  a  Retorn'  ha- 
henf  is  iffued  out  thereupon  to  make  a  Return  of 
the  Cattel,  and  the  Sheriff  thereupon  returns  an 
Eioftgata,  viz.  That  the  Plaintiff  hath  conveyed 
away  the  Cattel  to  lach  places  where  he  cannon 
find  them,  then  there  goes  out  upon  that  Return  a 
Capos  in  Withernam  of  Cattel  of  the  Defendants,  to 
the  value  of  the  Cattel  taken  by  the  Plaintiff ,  For 
it  is  hut  jufi  that  the  Tarty  fhould  have  the  Vlaintiffs 
own  Cattel  in  lieu  of  thofe  of  the  Defendants  unjufily 
taken  and  efloignedhy  him, 

Cattel  which  are  taken  in  Withernam,  advakn^ 
ttam^  that  is,  to  the  value  of  the  Cattel  that  were 
firftdiftrained,  and  fo  detained,  that  the  Sheriff 
cannot  execute  the  Replevin  brought  for  them»  is 
to  be  underftood  not  ot  the  number  of  the  Cattel 
ftrft  diftrained,  but  according  to  their  full  worth 
and  value,  165 1.  B,S.  For  elfe  he  that  brings  the  Re' 
f  levin  and  Withernam  wiU  be  deprived  of  his  fatisfa^i- 
on  he  ought  tibave  in  cafe  the  difirefs  were  nn  lawfully 
taken* 


6s6       C6e  Piartical  Ecffider.  5  Or, 

SOattantp. 

AN  A<^iofi  doth  not  lie  upon  a  bare  affirmation, 
that  the  thing  fold  was  worth  lb  much,  where- . 
as  in  truth  it  was  not  worth  fo  much  as  he  affirmed, 
becaufe  it  is  every  Shop-keepers  Cafe  ^  but  if  he 
a^ually  warrants  it,  then  e  contra*  Lekins  in  Cliff, 
Pafch.  1 5  Car.  2  Reg.  and  Telverton\  Ref.  20«  Har- 
vef  verf.  Toung* 

If  one  warrant  a  Horfe,  or  any  other  thing  (bid 
after  the  time  of  the  fale  of  it ,  fuch  a  Warranty  is 
not  good  to  bind  the  Party  that  made  the  Warran- 
ty, but  the  Warranty  mult  be  made  at  the  very 
time  of  the  file,  and  then  it  is  binding,  becaufe  it 
is  part  of  the  Contrad:  >  but  if  it  be  made  after- 
wards, it  is  but  a  Difcourfc  ,  and  no  part  ol  the 
Contra^,  ?afch,  1652.  B,  S, 

Sqq  Kehks  Tahhsy  and  Sheffard  on  Adions  for 
Deeds  and  Contrads^ 

A  Writ  may  be  either  a  Mandatory  Writ ,  or  it 
may  be  a  Remedial  Writ ;  a  Mandatory 
Writ  is  a  Writ  which  is  direded  unto  the  Cinque- 
Ports,  or  to  fome  other  priviledged  Place  to  en- 
joyn  them,  not  to  exceed  their  Jurifdidion  5  but 
this  is  not  a  Remedial  VVrit  to  the  Party  that  obtains 
it,  conducing  any  ways  to  his  obtaining  of  right  in 
hiscaufe  depending  there  :  For  fuch  a  Writ  leaves 
them  at  large  to  dojuftice,  and  is  rather  cautiona- 
ry than  injundive,  T^m  22  Car,  B.  R.  Though  k 
may  fee  f»  to  imfly  fomethin^  to  that  furpofe. 

An 


An  Original  Writ  is  not  amendable,  if  it  te  er- 
roneous m  fubftance  by  the  default  of  the  Party 
who  gave  the  ln(lrud:ions  for  it,  becaufe  he  t!iac 
takes  it  out  may  have  a  new  Original,  and  fa  is  noc 
without  Remedy,  though  the  Writ  be  abated  ;  buc 
if  the  Glerk  who  makes  the  Writ,  commits  an  Er- 
ror in  it,  it  iliall  be  amended  by  his  InHrudions, 
Hill*  21  Car»  B*  i?«  Bnt  if  a  judicial  If  r it  be  errone- 
neousy  it  muji  he  amended^  hecaufethe  Party  cannot  have 
a  ?iew  Writ  \  and  if  it  cannot  he  amended^  th-e  Party  vs 
without  Ren7edy  as  to  that  way  of  proceeding  he  is  tnt 
Vide  Amendment. 

An  Original  Writ  which  is  defecflive  in  form  on- 
ly is  abatcable,  if  it  be  not  amendable  by  the  Sta- 
tute, as  in  fome  Gales  it  is,  and  in  others  nor,  HilU 
22  Car.  B»  R»  For  IVrits  mufi  he  formal  for  preventing 
cf  Confufion. 

If  the  Prerogative  Court  (hall  refafe  to  grant  Ad- 
mlnidration  according  to  the  Teftacor's  Will,  this^ 
Court  may  grant  a  Writ  of  Mandamus  out  of  the 
Crown-Office  at  the  prayer  of  the  Party  grieved 
to  compel  them  todoit,  and  the  Councefs  of  Hary 
jhire\  Cafe,  25?  Jae.  and  the  Cafe  of  Saint  Burien 
m  Cornvpdly  were  cited  to  prove  it,  Hdl,  12  Car. 
B*  Ri  Such  Writ  is  a  mandatory  Wrii^  and  yet  rernedi^ 
al  h  fo  that  a  mandator]  Writ  may  inform  fort  be  rsmz^ 
dial* 

If  one  bring  a  Writ  of  Ejedtmenrj  and  pending 
the  Suit,  he  makes  an  Entry  into  the  Land  )f}T 
which  the  Adion  is  brought,  the  Defend inc  iii/iv 
p!e<id  this  Entry  in  abatement  of  his  Wrir,  Hill^ 
%z  Car.  B.  R.  Fm^  by  the  Entry  he  is  fuppofed  to\ 
have  gained  the  Fo£eJJion  y  and  fo  bath  no  cauje  of 
AUion*^ 


6s 8        €6e  pjafltcal  Ecgtffcr  h  Or 

A  Writ  without  a  Teike  is  not  goodj  Hill,  22  Car, 
B.  K*  For  the  time  may  be  material  when  the  Writ  was 
tal^n  out^  and  it  is  f  roved  by  the  Telle  i  for  if  it  he  a 
Writ  ijjuing  out  of  any  of  the  Courts  of  Larv  at  Weft- 
minfter-Hall  it  muft  bear  Telle  fome  day  in  Term 
wherein  the  Court  did/it^  otherwife  it  is  a  'void  Writ» 
But  tht  Court  of  Chaficery  being  alrvays  6fen ,  Writs 
from  thence  may  hear  Telle  there  as  well  tn  Vacation 
as  Term  time,  upn  any  day  hut  a  Sunday ;  hut  a  Writ 
Tefte  either  at  Common  Law^  or  in  Chancery  upon  a  Sun' 
day  is  'voidy  for  that  is  not  dies  juridicus.  See  the  Atl 
made  tempore  Car.  2, 

Writs  iffuing  out  of  any  of  the  Courts  at  We^- 
minfter^  except  Quo  minus  Or  Outlawries,  do  not 
run,  that  is,  are  of  no  force  within  the  County 
Palatine  of  Chefier,  or  other  County  Palatine^Hi//* 
22  Car^  B.  R.  Bscaufe  thy  have  jura  regalia  within 
their  JurifdiElions^  and  are  nof  fubjeU  unto  other  JuriJ- 
di^iions ;  but  of  late  Writs  of  LsLt'itAt  have  been  tnade 
out  into  thofe  Counties, 

The  Sheriffs  Bailiffs  cannot  execute  a  Writdired:- 
ed  unto  the  Sheriff,  without  the  Sheriffs  Warrant, 
Fafch.  23  Cari  B,  R,  And  if  he  do,  he  ts  liable  to  an 
ABionfor  aUing  without  Authority, 

Where  the  Sheriff  is  Judge  of  the  Court,  a  Writ 
which  fhould  otherwife  have  been  <ii reded  unto 
him,  (ha li  be  dirai^ed  to  the  Serjeants  of  the  Mace, 
Fafch,  2':^  Car,  B*  R.  That  is^  in  fuch  places  where 
there  are  fuch  Serjeant Sy  who  are  the  next  Officers  under 
him  i  for  the  Vartj  cannot  be  Judge  and  Altnifier  alfo  in 
a  CaUj'e, 

After  Judgment  in  a  Cauli,  there  can  no  Plea 
be  pleaded  in  abatement  of  the  Writ  upon  which 
the  Adion  was  CDmmenced,  Fafch.  zj^Car*  B.li. 
Fir  the  Writ  ii  alloviocdgoodby  the  pleading  and  proceed^ 

ing 


ingto  Judgment^  and  if  you  once  flip  your  offort  unity  in 
pleading,  youjlifi^  for  ever. 

In  a  Writ  of  Dower,  the  Tenant  may  well  plead 
hisfetita  m  abatement  of  the  Writ  of  Dower,  Tafc. 
24  Car.  B.  R*  That  is^  that  the  Defendant  hath  de- 
manded her  Dower  by  another  former  Writ  depending^  for 
flje  can  recover  but  once. 

In  an  Adion  of  Debt,  it  is  a  good  Plea  in  abate- 
ment of  the  Plaintiffs  Writ ,  to  fay  that  the  Plain- 
tiff hath  received  part  of  the  Debt  >  for  which  he 
fues,  fince  his  Adion  brought  s  but  it  is  no  good 
Plea  in  an  Adion  upon  the  Cafe,  Tafch.  24  Car. 
B.  R*  and  Trin.  24  Car,  B,  R.  For  in  Debt  the  Plaintiff 
is  to  recover  the  whole  Debt  he  declares  for  j  but  in  an 
Atlion  upon  the  Cafe,  the  Plaintiff  is  tff  recover  no 
more  than  he  can  prove  he  is  damnified  by  not  pay- 
ing of  what  he  demands  j  and  the  Money  received 
fmce  the  A5lion  brought ,  can  but  abate  the  Dama'^ 
ges^  and  doth  not  defiroy  his  Writ,  for  it  was  incer" 
tain  at  the  bringing  of  the  Writ  how  much  he  was  damni" 
fed  5  but  in  Debt  the  certainty  of  the  thing  demanded  did 
appear. 

The  Writ  diredsd  to  call  one  to  the  Dignity  of 

a  Serjeant  at  the  Law,  is  a  clofe  Writ  that  is  (ealed 

up,  to  lignifie  it  is  his  Duty  to  keep  dole  his  Clients 

Caufe,  and  not  to  reveal  it  h  but  the  Writ  direded 

to  one  to  cail  him  to  the  Place  and  Dignity  of  Chief 

Juftice,  or  ether  Judge,  is  ^n  open  Writ ,  and  not 

cloied  pp,  to  diew  that  his  Duty  is  to  do  open 

Juftice  unto  ail,    Mich,    24  Car.   B,    R*    So  faid 

in  a  Speech  made  by  one  of  the  Commifponers  of  the 

Broad  Seal  upon  the  calling  of  a  new  Judge  to  this 

Bench* 


\x  % 


666  C»je  pmit^l  r^tmn  h  Or 

A  Writ  of  Error  brought  by  ths  Bail  to  reverfe 
a  Judgment  given  againlt  the  Principal  onh/^  is  a- 
^ateable;  (by /?<?// Chief  Juftice)  But  where  the 
Judgment  was  given  againft  the  Principal,  and  af- 
terwards upon  a  Scire  facias  againft  the  Bail ,  there 
the  Rail  may  bring  a  Writ  of  Error  tarn  in  redditione 
Judicii^  againft  the  Principal  ^«^???  in  adjudkatione 
Execinionijy  againft  K\\Q^d^\  fu^cr judicium  illud^  Mich. 
1 64^.  Fdr  the  Bail  may  he  prejudiced  hy  fuch  a  Judg- 
frient  agamft  the  Vrincifal  S  for  tf  the  principal  Judg' 
went  is  erroneous^  and  'reverfi'y  the  Judgment  againft 
the  BaH^  Tvhich  is  defsjidant  upon  it)  ?r)ufi  he  reverfi  al^ 
fo4     Vide  iinte  Bail  and  Error, 

If  the  Party  be  fuad  to  an  Outlawry  upon  an  O 
riginal  Writ,  the  Writ  is  determined  by  the  Out- 
lawry, for  it  hath  had  its  fall  eiied,  which  was  to 
make  the  Party  come  in  and  appear  5  and  anfwer 
the  Plaintiff,  or  elieio  Out-law  the  Defendant ,  if 
he  (hould  not  appear.  By  Roll  Chief  Jufiice^  Hilh 
1650.  B.  S,  But  before  he  pall  reverjt  it  he  mufi  enter 
into  a  Rec(^gj.:izance  tn  Court  "with  Sureties  to  appear  to  a 
new  Original  Writ  \  but  the  late  Statute  made  tn  4  a7id 
5  Willielmi  &  Maii;s  {which  fee)  hath  made  fome  al' 
icrationofthe  Law  in  this  Foint. 

Where  the  Sheriffs  Bond  which  he  took  for  the 
S)e[endants  appearance,  is  put  in  Suit,  the  Wri<  ta- 
ken out  to  arrell  the  Defendant  upon  this  BdikU 
<^ught  to  be  directed  unto  the  CcroT^er^  becaufe  the 
Bond  is  to  be  fued  In  the  name  of  the  Sheriff,  Vajch, 
l.^jo.  B.  S,  1 7  Apr.  Andfj  he  u  accounted  (in  LaTp) 
l^he  a  P^arty^  and  is  not  to  att  for  his  own  inter efi  i  but 
fi£fum  a-s\he-  is  otft  of  hh  Office^  then  it  is  diretUd  to  the 
.-Sheriff  as  othtr  V/nts  are.  But  Note>  Tlje  Sheriff  can* 
not  h-ddany  Verfn  arreflcd  at  Us  Suit  upon  an  appearance 
Bond  ioTft.n;  than  a  frty  pcmd  Bail  bondp  and  that  only 


is  with  a  Condition^  that  the  'J-'e fend  ant  (hall  appear  and 
file  Common  Bail  at  the  Return  of  the  IVrtt. 

See  the  late  Ad  for  Amendment  of  the  Law,  and 
affigning  BAJl-bonds  to  the  PlaintiiFsj  to  be  (ued  in 
their  own  Nam^s. 


mtii  of  Ciiquirp  of  Danuige?. 

THe  Court  will  quadi  a  Writ  of  Enquiry  of  Da- 
mages, and  not  fuffcr  it  to  be  hied,  if  the 
Plaintiff  do  execute  it  without  giving  due  notice  of 
the  Execution  thereof  unto  the  Defendant,  Htll, 
22  Car*  B.  R*  Becaufe  the  Defendant  rv^s  fmpyifed 
thereby^  that  he  could  net  mal^  his  defence  tn  nntpr^ation 
af  Damages  fo  fidlly  as  othsrwtfe  he  might  have  done. and 
alfo  the  Plaintiff  aBed  contrary  to  the  known  Ilules  and 
Fr a 61  ice  of  the  Courts  which  the  Court  (ufon  €omplai7itJ 
aliv/iys  takes  care  to  reBifie* 

If  it  do  not  appear  to  the  Court  by  the  Return, 
or  by  fbme  other  wa^!  ,  that  a  Writ  of  Enquiry 
hath  been  executed,  the  PlaintilT  may  if  he  thiiixks 
fit,  fue  out  another  Writ  of  Enquiry,  and  give 
new  notice  of  the  executing  thereof,  Mich,  22  Car, 
B,  R,  For  if  it  hath  net  been  executed^  it  is  as  if  tktre 
had  been  720  fuch  IVrit. 

A  Writ  of  Eliquiry  ie  to  iflue  forth  where  a  judg- 
ment is  had  in  Trefpafs,  Trefpais  upon  the  Cafo', 
Replevin,  &c*  upon  a  nihil  diat^  not  fu?r*  informal 
tus^  or  a  Demurrer,  and  not  upon  a  Veidid;  and 
this  Writ  is  to  fammon  a  Jury  to  find  what  Dama- 
ges the  Plaintiff  hath  ftifiained  in  the  Caufe,  which 
Writ  is  executed  before  the  Sheriff  or  his  Deputy, 
and  both  Parties  have  the  iibei  ty  of  being  heard 
before  the  Sheriff  by  their  Counfel  or  Aitornies, 
B^n^  Evidence  may  be  given  011  both  fidei  5  but  in 


6(>%        Cfie  p^actfcal  Eeeffiet ;  Or, 

^jS&2Silndehitatm  is  brought  for  loo/,  for  Goods 
^Id,  and  the  Defendant  lets  this  go  by  defaultjand 
^he  Plaintiff  at  the  executing  of  the  Writ  of  Enqui- 
ry gives  no  Evidence  to  the  Jury  of  any  Goods 
fold  or  delivered  to  the  Defendant  \  in  this  Gafe 
thp  Jury  mult  find  fbme  Damages,  becaufe  the  De- 
fendant hath  admitted  that  there  is  Damage  \  but 
there  not  being  any  proved,  they  ought  not  to  find 
any  more  than  one  Penny,  or  fome  fuch  fmall  mat- 
ter: folikewife  in  cafe  of  a  Trefpafs,  and  other 
Matters  where  Damages  are  to  be  recovered  ,  for  \t( 
will  not  befufficient  to  tell  the  Jury  that  the  Defen- 
dant hath  confeft  the  Adion  ,  and  therefore  they 
muft  give  him  good  Damages,  but  it  is  the  Duty  of 
the  Jury  to  oblerve  their  Directions  in  the  Writ, 
which  is  diligently  to  inquire  what  Damages  the 
Plaintiff  hath  fuftained,  which  cannot  be  without 
Evidence  given  them  \  fox  if  the  Law  jhouldhe  ether- 
:ivife  there  oi^ere  m  need  at  all  of  a  Writ  of  Enquiry^ 
hut  the  Vlaintiff  might  injtfi  upon  the  Damages  laid  in 
"his  Declaration* 

If  there  be  Error  in  a  Writ  of  Enquiry  of  Dama- 
ges, the  Court  upon  the  Prayer  of  the  Party, 
will  grant  him  a  new  Writ,  but  will  not  fuffer 
the  old  Writ  to  be  amended  ,  Vafch*  23  Car, 
B.R. 

If  a  Writ  of  Error  be  brought  in  this  Court  to 
reverfea  Judgment  given  in  another  Court ,  and 
the  Judgment  is  affirmed  in  this  Court,  this  Court 
may  grant  a  Writ  of  Enquiry  of  Damages ,  if  it 
was  fuch  a  Judgment  whereupon  a  Writ  of  En- 
quiry did  lie,  Trw,  24  Car.  B*  K.  Viz.  A  Jtidg- 
ft9€7U  in  EjetJme7Uj  Do'wer^  &c. 

If  upoa  the  executing  a  Writ  of  Enquiry  of  Da- 
mages, the  Sheriff  do  refufe  tofwearand  examine 
iome  of  the  Witaeffes  produced  on  either  part,  and 

yet 


yet  doth  execute  the  Writ  -,  this  Court  will  grant  a 
new  Writ  to  the  Party  grieved  ,  for  the  old  Writ 
was  not  well  executed,  165K  B*  S,  Becaufe  all  the 
Evidence  offered  was  not  heard^  "which  ought  to  have 
been  done  on  hothjides^  that  things  may  the  more  clearly 
appear  to  the  Jury, 

JEHap  and  j^fgfi  tonp* 

THere  are  three  Ways  taken  notice  of,  to  wic, 
Alt  a  Regia  Via,  Communis  Via  ,  &  Via  ky  Pre- 
fcnption^  that  is ,  a  High  way  ,  a  Co.iimon-way, 
and  a  Way  by  Prefcription^  PafcL  24  Car,  B.  R. 
And  thefe  may  befeverally  fubdivided  into  a 


Cart 
Hor^ 
Foot    J 


^7 

'fe  yU^ay. 


If  a  Highway  lie  within  a  Pai  ifh,  the  Parifh  is 
of  common  right  bound  to  repair  ir^  except  ic  ap- 
pear that  ic  be  to  be  repaired  by  fome  other  Perfon, 
cither  by  leafon  of  Tenure,  or  by  Prelcription, 
Mich,  1^50.  B.  S*  24  0(^/.  In  regard  of  the  convene 
ence  of  doing  it^  and  of  the  benefit  tbty  have  of  the  Way^ 
and  ufe  of  it  above  others > 

If  any  Perfbu  do  enclofe  any  part  of  a  Way  or 
Wafte,  adjoyning  to  a  High- way,  he  thereby  dorh 
take  upon  VAm  ro  keep  the  Way  adjoyning  in  re- 
pair, for  thereby  he  claims  particular  Interelt 
in  the  Soil,  i6^i»  B.  S.  Elfi  he  could  not  enclcfe 
it, 

A  MIniiier  in  Ho(y  Oi  ders  keeping  only  a  Coach 
and  Horlcs,  (hail  be  obliged  to  lend  out  a  Team  to- 
v/ards  the  Repair  of  the  High-ways,  according  to 
the  Statute,  and  fo  adjudged  by  the  Chief  Juitlce 

U  u  4  Haks^ 


f6i,      Wilt  piafitcftl  KegiStt  s  Or, 

Hales,  ike.  Becaufe  Cler^y^men  are  not  exemfted from 
the  fuhlick  Dirties  of  tha  Nation  j  and  althGu^h  the  hit' 
mfier  keep  a  Coach  and  Horfes  only^  and  no  Teaw^  yet 
a  Coach  and  Horfes  doing  as  inttch  frejudice  to  the  High' 
^ays  as  a  Cart  and  Horfes^  it  is  'uery  fit  the  Owner 
jhould  contribute  with  his  Neighhurs  to  the  Refair^ 
^hereof. 

He  ©efendint  cannot  wage  his  Law  in  an  Ar 
^ion  which  doth  arife  upon  a  realty  >  for 
thQvp  .the  Agreement  between  the  Party  cannot  be 
fo  private,  but  there  v/ill  be  fomething  to  prove  ic 
jbeiides  the  fuggeflion  of  the  Party,  but  only  where 
^the  A^ion  is  peribnal^  and  the  Caufe  private, 
Trin.  12  Car.  F«  jR,  And  therefore  if  an  ^Bion  be 
hrotight  for  the  Afrerages  of  Reni^  the  Defendant  can* 
not  wage  his  Law^  for  the  Rent  dcth  arife  cut  of  the 
J^and^  and  founds  in  the  realty  ,  and  it  way  apfcar  the 
Defendant  had  the  Land^  and  the  Law  wiU  ^relume  he 
^uas  to  pay  Rent  for  it* 

The  manner  of  waging  of  Law  is  this,  He  that 
is  to  do  ic,  mad  do  ic  dmdcna  manu^  'uiz.  He  muft 
bring  fiK  Gompurg.:^tors  with  him  (who  are  to 
Iwear  that  they  believe  thst  he  1  wears  true)  and 
il:and  at  i\\z  end  of  the  Bar  towards  i\\^  right  hand 
of  the  Chief  Juiace,  and  the  Securtdary  asks  him, 
whether  he  will  wage  his  Law  ;  if  he  anfwers  that 
Jie  vvili,  ih^  Jadg,es  admoniOi  him  to  be  well  advi* 
f^^^  and  tell  him  rhe  danger  of  taking  a  falfeOath, 
'^\-i6.  it-notwlthftanding  he  per  fill,  th^n  the  Secun« 
dary  fpeaks  words  to  this  efFciJ  following  unto  him, 
"and  he  ihat  wageth  his  Law^doth  repeat  every Sen- 
i"S|)Ce  diltia.ct'y  aUer  \\\m,vi-^>  Hcarjahisye  Jufiieesy 

that 
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that  I  W.  S.  Jo  not  owe  to  B.  B.  the  Sum  of  (  naming 
the  Sum  in  the  Declaration)  nor  any  Penny  thereof  in 
manner  avd  form  at  B.  B.  hatJo  declared  againfi  me: 
So  help  me  God,  and  then  he  kiflech  the  Book,     Bat 
before  he  takes  the  Oath  ,  the  Plaintiff  is  cailed  by 
the  Cryer  thrice,  and  if  he  do  not  appear  he  be- 
comes Non-fuited,  and  then  the  Defendant  goes 
quit  without  taking  his  Oath  *,  but  if  he  appear^  and 
fwears  that  he  owes  the  Plaintiff  nothing ,  and  the 
Compurgators  do  give  in  their  Verdid  that  they 
believe  he  fwears  true,  then  the  Plaintiff  is  barred 
for  ever,  Mich.  22  Car.  B.  i?.    If  the  Vlamtiff  do  net 
appear  to  hear  the  Defendant  perform  his  Law-,  he  is  non- 
fuit^  and  then  he  is  not  barred^  but  may  bring  a  new  A-^ 
Action ^  Pafch.  24  Car.  B.  R. 

The  reafbn  why  wager  of  Law  is  fuffered,  is  be- 
caufe  the  Contract    upon  which  the  Ad  ion  is 
brought,  being  a  private  Contract,  and  not  to  be 
proved,  it  may  be  iwt^ndiZ^  chat  the  Difchargernay 
be  in  private,  and  not  to  be  proved  otherwile  thaa 
by  the  Oath  of  the  Party,  whom  the  Law  will  not 
prefume  will  cake  a  falfe  Oath  ,  Udl,  \  ^4p.  B*  5* 
3 1  Jan*  And  his  Oath  f>oall  rather  be  accepted  to  dif- 
charge  himfelf^  than  tojujfer  him  to  be  charged  upon  the 
bare  allegation  pf  the  Flawtiff*     'This  IVagtr  of    Law 
was  mofi  prafitfed  in  thofe  Times  that  Crafty  Stibtilty 
and  Knavery  had  not  got  firm  footing  in  this  'Nation  ;  but 
it  being  abujed  by  the  Imquity  of  the  People  ,  the  Law 
rvas  faict  to  find  cut  another  way  to  do  Jufiiceto  the  Na" 
tion,  and  that  was  by  tur?nng  of  Aolions  of  Debt  into 
ABions  upon  the  Cafe  by  vpays  of  indebitatus  alTunip- 
fit  which  hath  now   oufled  the  Defendant  cf  his  Ley 
Gager.     See  Bladen's  Cafe  in  the  Lord  Cook's  Re- 
ports* 

\Vager 


Wager  of  Law  lieth  of  a  Debt  recovered  in  a 
Court  Baron,  Raym,Ti^%6. 

But  this  feems  of  a  Debt  originally  fued  for  there, 
and  not  in  Debt  for  Cofts  and  Damages  there  re- 
covered for  words,  ihid^ 

The  Defendant  cannot  pray  to  be  admitted  to 
wage  Law  infianter  after  imparlance,  but  before  he 
may,  and  then  the  Plaintiff  cannot  be  non-fuit,  if 
the  Defendant  perfed  his  Law  >  but  if  he  wage  his 
Law  after  imparlance,  the  Plaintiff  may  be  non- 
lilit,  Ter  Magiftrum  Livefay  &  alios,  6cc.  PafcL  2 1 
Car.  Z.Regis, 

If  one  bring  an  Adion  of  Debt  upon  a  comsffit 
folvere^  as  it  is  ufed  to  be  done  in  Brifiol^  and  fbme 
other  Places,  the  Defendant  may  wage  his  Law, 
HilL  16^0,  B4  S.  5  Fehr.  For  his  Confeffion  is  no 
froof  of  the  Dek  at  the  Common  Law^  though  by  a 
ffecial  Cufiom  an  A^ion  may  he  brought  upn  fuch  a  fro- 
mife. 

If  the  Defendant  do  tender  his  Law  in  Court, 
and  is  ready  to  perform  it,  and  the  Plaintiff  being 
called,  doth  not  appear,  he  (hall  be  non-fuit,  and 
pay  Cofts,  but  then  he  may  bring  another  Adion 
for  the  Debt,  if  he  pJeaft  ,  but  if  the  Plaintiff  do 
appear,  and  the  Defendant  do  make  his  Law ,  then 
the  Plaintiff  (hall  never  bring  another  Adtion 
for  that  Debt,  but  (hall  be  barred  for  ever, 
Mich*  16 ^0,  B.  S,  22  Nov.  For  it  is  as  much  as  if 
a  Verdi5i  pajfed  againjt  him^  for  here  is  all  done  that 
■the  Law  re^jtiires  towards  the  dtfcharging  of  the  Defen- 
aant. 

No  Adion  (hall  ever  lie  againft  an  Executor  or 
Adniiniihator ,  where  the  Teftator  or  Inteftate 
ni^ght  have  waged  their  Law  ;  hecaufe  they  have  U^ 
the  benefit-  of  making  that  defence  ,  which  is  a  good  de- 
ftnce  in  that  Mlion,  and  if  their  Teftator  or   Inte- 
ftate 
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fiate  had  been  livings  might  have  taken  the  advantage 
of  iti 

mom.    Vide  CjCpoBtlOn. 

A  Latin  word  ufcd  in  pleading ,  which  word  doth 
fignifie  divers  things,  is  nevcrthelefs  well  ufed  to 
exprefs  that  thing  which  is  intended  to  be  exprefled  by 
it,  if  there  be  an  Anglice  joyned  with  it  ^  Hill,  2 1  Car. 
B,  R,  For  hy  the  2/;W  Anglice  it  is  explained  oi^ hat 
the  Party  doth  intend  it  (hall  (ignify  in  Englijh  j  alfo  if 
an  ABion  he  brought  for  a  thing  for  7uhich  no  Latin 
•word  ever  was  ,  yet  hy  makir^g  a  word  found  near  the 
Latin  of  the  thing  in  que fi ion  ,  Tvith  an  Anglice  to  it , 
fhall  he  ^ood  enough  ;  bat  if  any  Latin  word  fhall  be 
found  for  the  thing  in  quefiion^  then  the  made  Latin  word 
will  make  the  Declaration  or  Vlea  naught* 

Words  which  may  be  taken  or  interpreted  in  a  gene- 
ral and  common  Senfe,  ought  not  to  receive  a  ihained 
and  unufual  conitrudion,  HtlL  2 1  Car.  B,  R,  For  it  is 
likely  the  Party  that  ufed  them,  bad  a  f  lain  and  common 
meaning  in  theth^  and  not  a  fi rained  and  unufual  mean* 
ingy  and  therefore  the  Lavp  will  take  them  according  to 
the  common  parlance* 

Words  which  are  in  themfekes  uncertain ,  may 
nevcrthelefs  be  made  certain  by  fubfcquent  or  fol- 
lowing words,  Mich*  25  Car.  B.  R*  Which  may 
ferve  as  a  Comment  to  explain  what  the  Speaker  did  mean 
by  them. 

Although  Words  were  not  adionable  in  themfelvcs 
at  the  time  of  the  fpeaking  of  them,  yet  if  an  A6iion 
be  brought  for  the  ipeaking  of  them  ,  they  may  be 
made  adionable  by  the  Defendants  pleading,  by  juftify- 
ing  of  the  words,  Alio  b.  21  Car.  B,  R.  For  it  maybe, 
ihatinfuch  his  Jufiification  he  may  explain  in  what  fcnfe 

he 
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heffahethem^  "which  did  not  (!pf  ear  f  I ainl)  before  sand 
'wher^words  are  ambiguous^  the  bejifen/e  jJiall  be  taken 
generally^ 

Thefe  words ,  ycu  are  a  Knave ,  fpoken  generally, 
will  not  bear  an  Adlion  j  but  if  one  call  another  Knave, 
and  apply  the  words  particularly  to  the  Profelfion  of  him 
againfl  whom  they  are  fpoken,  as  to  call  an  Attorny  at 
Law,  Knave,  and  to  apply  it  fpecially  to  him  in  relati- 
on to  his  Pradice  as  an  Attorny  ,  an  A6lion  upon  the 
Cafe  will  lie  for  fpeaking  of  them,  Hill.  22  Car.  B  R. 
For  by  the  Jp^lication  of  them  they  imfort  a  fpecial 
Damage  done  to  the  Farty  by  the  fpeakjng  of  them,  i/i 
Jlandering  him  in  his  VnfeJJion^  and  lejj'ening  of  bis 
Practice* 

A  word  which  Is  written  fhort ,  or  abbreviated  with- 
out a  dafh,  is  not  good,  HilL  22  Car,  B.  R*  For  the 
dafi  or  turning  up  of  afiroke  or  dajl)  with  a  Pen  at  the 
end  of  it ,  is  the  general  mark  or  ftgn  to  difiingmjh  an 
^abbreviated  word  from  a  jvord  written  at  length, 

Incertain  words  m  the  Count  or  Declaration,  may  be 
made  good  and  certain  by  a  Plea  in  Bar,  HilL  22  Car. 
B,  R,  To  wit^  by  the  Defendants  taking  notice  of  the 
weaning  of  them  in  his  Viia  \  for  if  they  be  certain  to 
the  Defendant^  they  are  certain  enough* 

The  different  placing  of  the  fame  words  may  caufc 
them  to  have  a  different  ftnfe  or  conftrudion  ,  PafcL 
25  Car,  B,  R,  And  therefore  care  is  to  be  tak^n  in  plead" 
ingy  how  the  7Vords  ufed  are  placed. 

The  Court  ought  fo  to  order  the  words  of  a  Will, 
that  they  may  receive  fjch  a  conftrud:ion  that  may  agree 
with  Law,  although  by  their  mifplacing,  they  cannot 
in  themfelves  receive  fuch  a  conlkudion  ,  Fafch,  23 
Car.  B,  R,  Ut  res  magis  valeat  quam  per  eat :  Alfo  if  a 
Willcontraditls  ttfelf^  the  lafl  Vfords  tn  the  Will  fijail 
filwapfaJidj  for  the  laft  M^^ords  are  his  Ufi  W}lL 

Words 
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Words  in  a  Will,  as  they  may  be  diverfly  penned 
may  either  deftroy  a  Condition  precedent ,  or  create  a 
Condition  fubfequent  where  there  was  none  before 
Tafch.  23  Car,  B.  R.  Vide  mih  ' 

Moorage  of  a  Ship,  is  when  the  Ship  lies  at  Anchor 
within  a  Haven  or  Harbour,  and  it  is  called  Moorage 
from  the  Latin  word  Morare^  viz,,  ftajing  in  the  place 
Pafch.  i^Car.B.R.  Ql 

I  he  Anfiy  of  the  City  of  Tork^  is  that  part  of  the 
County  of  the  City  which  extends  without  the  City, 
and  is  an  Hundred  ^  which  is  within  the  Jurifdi* 
dion  of  the  City  ,  and  was  added  to  it  by  Act 
of  Parliatnent ,  Tafch*  23  Car,  B,  R*  Vide  the 
Statute. 

The  word  Relax avit  doth  not  amount  to  a  Surrender 
in  the  cafe  of  a  common  Perfon,  much  lefs  in  the  Cafe 
of  the  King,  Trin.  2^  Car*  BR.  The  'verb  Relaxare 
Vf  hereof  the  "word  Relaxavit  is  the  preterperfeS}  tenfe^JIg- 
mfies  cnlj  to  releafe-,  vfhicb  differs  much  from  a  Surren' 
dsr^  as  appears  by  Litt-leton  in  his  Tenures* 

The  word  Inter ef;  for  borrowing  of  Money,  (hall  be 
intended  llx  pounds  a  year  per  centum^  if  the  contrary 
be  not  [hewed,  lrin»  23  Car*  B.  R.  Beeaufe  that  is  the 
Interefi  which  tbe  Statute  allows  every  Terfon  to  take 
im  pane. 

The  w^ords  of  a  Statute  ought  not  to  be  fo  interpret-* 
ed,  that  thereby  natural  Juliice  will  be  deftro^ed,  HtlL 
25  Car,  For  it  is  not  the  inte?2t  of  any  particular  Law  of 
a  Land  or  Nation^  to  dsfircy  the  general  univer/al  Law 
of  Nature  >  and  therefore  fuch  a  Conftruclion  cannot  be 
but  contrary  to  the  intent  of  the  Law-makers,  Vide 
Statute. 

The  word  fimul  is  not  a  word  Copulati\fe,  when  it 
is  joyned  with  the  word  Et^  Irin*  2^  Car.  B.  R,  But 
Siiiuil  cum  are  words  cotulativc. 

Where 
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where  there  is  a  Latin  word  in  a  Declaration,  which 
is  falfly  cngliftied,  the  Englifti  word  (hall  be  adjudged 
void,  and  the  Latin  word  (hall  Hand,  Vafch,  24  Qau 
B.  -R.  Qa.  tamen,  For  the  Tarty  that  doth  inter  fret  it^ 
knows  hefi  what  he  meant  by  it,  and  all  words  are  but 
to  exprefs  the  mind  of  him  that  [peaks  them. 

Where  feiifelefs  words  which  fignifie  nothing  are  uftd 
In  a  Declaration  to  exprefs  things,  they  (hall  be  accounts 
ed  void  and  idle,  and  (hall  not  hurt  the  Declaration ,  if 
it  be  good  without  them  \  for  no  Damages  (hall  be  in- 
tended to  be  given  by  a  Jury  for  thofe  things  which  were 
intended  to  be  exprelled  by  thofe  fenfeiefs  words,and  are 
not  exprefifed,  by  reafon  of  the  fenfelefsnefs  of  them, 
Vajch,  24  Car*  B.  R. 

The  word  videlicet  is  ufed  to  explain  the  foregoing 
words  in  the  Deed,  or  other  Writing  where  it  is  ufed  i 
and  if  the  words  which  the  videlicet  doth  u(hcr  in,  be 
contrary  to  the  preceding  words,  they  are  void,  Tafch* 
2^  Car.  Bt  R,  For  then  they  ceafe  to  be  an  Interpreter^ 
and  become  dejhru^ive.,  contrary  to  their  nature. 

One  may  upon  a  con(ideration  dilTolve  by  parol  an 
abfblute  Contradt,  TafcL  24  Car,  B,  R,  Viz.  made  by 
TaroL 

One  may  give  Authority  by  Parol  unto  another  to 
take  Livery  and  Seifin  for  him- Mr/6.  1^50.  B.  S,  For 
he  is  but  an  Inurnment  or  Conduit' ftps  to  derive  the  fof- 
fejjion  of  the  Land  to  another  v  and  it  is  all  one  as  if  he 
took  the  Livery  and  Seijin  himfdf 

Words  ambiguous  ought  to  receive  fuch  a  Con- 
ftrudlion  as  may  make  them  (land  with  Law  and 
Equity,  Mtch,  1^50.  B»  5.  And  not  to  be  wrefied  to  do 
VJrovg. 

A  Mark  made  in  the  manner  following,  viz,,  (f^) 
which  is  to  (hew  where  a  Claufe  or  Word  left  out  and 
interlined  in  Writing,  (hould  come  in,  is  called  a  Trad:. 
By  P^oll  Chief  Jultice,  It  feems  to  be  derived  from  the 

Latin 
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Latin  word  trahere  to  draw,  becaufe  by  it  the  words 
left  out  are  fignitied  to  be  there  where  it  Is  placed  to  be 
drawn  into  the  Writing,  1^50.  B.  S.  It  may  he  alfo 
called  a  dktQtfrom  the  Latin  word  dirigere. 

In  an  Action  of  Trover  fro  uno  G alio  f em  Anglice,  a 
Cock  of  Hay^  upon  a  motion  in  Arrcft  of  Judgment  it 
was  faid  by  the  Chief  Juftice,  that  when  Actions  of 
Trover  firft  came  up,  they  were  not  encouraged,  as  not 
knowing  what  the  confequence  of  them  would  be,  and 
therefore  Judgments  were  arretted  oftcn-timcs  upon  very 
flight  occafions,  but  by  the  experience  of  the  benefit  of 
them,  and  upon  finding  them  to  be  remedial  Adions, 
they  are  now  encouraged  by  all  Courts,  and  that  he  did 
not  doubt  but  that  the  Jury  who  gave  their  Verdift 
were  well  fatisficd  in  the  thing  they  gave  their  Verdid: 
for,  and  thereupon  he  ordered  Judgment  to  be  entred  for 
the  Plaintiff,  but  withal  faid,  that  the  Clerk  who  drew 
thai  Declaration,  was  an  Ignoramus. 


aiitn£f0.  Vide  Cuinence,  Citamfnatfottj 
andpiwienge. 

IN  the  Cafe  of  Jones  againit  PnVej  Tr'm,  1657.  It 
was  faid  by  Glyn  Chief  Juliice,  That  one  who  is 
Bail  CO  an  Adion  cannot  be  a  Witncfs  upon  the  Tryal 
of  that  Adion,  becaufe  he  being  Bail  U  a  Farty  concern' 
ed  himfelf  and  in  fw earing  to  dif charge  the  Defendant y 
difcharges  hmfdf. 

Where  one  that  laid  a  Wager  upon  the  Succefs  of  the 
Caufe,  may  be  a  Witncfs,  5  Lev,  152. 

A  Witnefs  who  by  reafon  of  Sicknefs,  extream  Age, 
or  other  Caufe  cannot  come  to  a  Tryal,  may  by  Order 
of  Court  be  examined  in  the  Country  before  any  Judge 
of  the  Qourt  where  the  Caufe  depends  ,  and  the  Tefti- 
mony  fo  taken^  (hall  be  allowed  to  be  given  in  E- 

vidtnce 
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vidence  at  the  Tryal,  Mich.  22  C^r.-  B,  R.     This  is 
admitted ^  that  Tryals  may  not  be  hindred  for  lack  of 
Wttnejjes, 

If  a  Witiiefs  be  (erved  with  the  Procefsof  this  Court 
togivehis  Teftimoiiy  at  a  Tryal,  and  will  not  come  it 
it  be  in  acrinninal  Caufe^  the  Court  may  grant  an  At* 
tachnaent  againft  hinn  for  his  Contempt  to  the  Court ; 
and  if  it  be  in  a  civil  Caufe,  the  Party  may  have  his  A- 
<Stion  upon  the  Cafe  to  recover  the  Damages  he 
he  received  for  want  of  his  Teftimony,  Mich,  22 
Car.  R.B, 

The  Teftimony  of  one  fingle  Perfon  is  a  fufficient 
Testimony  for  the  King  in  all  Caules  wherein  he  is  con-* 
cerned,  except  in  Cafes  ofHigh-Treafon  only,  for  there 
muft  be  two  WitntfTes  to  one  and  the  fame  Fa(3:  h  but  in 
all  other  criminal  Matters  one  good  Witnsfsis  fufficient^ 
Mich.  23  Car.  B.  R. 

But  a  Quere.  if  one  Witnefs  be  not  now  fufficient  m 
Cafe  of  High-Treafon. 

A  Witnefs  that  is  to  tefliGe  on  the  behalf  of  the  King 
againft  one  that  is  arraigned  for  Felony,  mufi  be  fworn 
for  the  King  V  but  one  who  is  to  give  Evidence  for  the 
Prifoner  mull  not  be  fworn  to  give  h4s  TefxJmony  a- 
gainll  the  King,  but  the  Prifoner  may  examine  himjand 
dciirc  his  Teliimony  without  having  anOath  adminiilred 
to  him,  Mick  2  2  Car.    B.  R. 

If  divers  Perions  be  made  Parties  to  a  Suit,  and  fome 
of  them  are  either  found  Not  guilty,  or  elfe  the  Plain- 
tiff  will  give  no  Evidence  againft  them,  they  may  be  al- 
lowed to  be  examined  as  WitnelTes  in  the  Cauf<:  where- 
unto  they  were  made  Parties,  Mich.  22  Car.  B.  R.  Fof 
now  it  appears  they  are  not  crncerned  in  the  Suit^  but  are 
a/S  Strangers  avd  indiff'arent  Terfins^  and  that  the  Plain' 
ttff  had  no  jujf  Caufe  of  Action  agatn^  them^  bm  if 
may  be^  mads  them  Farties  to  take  a7vr,'  their  Te^immy^ 
and  if  thsy  jhould  net  bs  admitt-fd  to  bs  good  Witnejj'csy 

the 
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He  that  will  make  ufe  of  Witneffes  at  a  Tryal,  ttiuf! 
get  them  thither  at  his  own  peril ,  and  he  fliall  not  d^- 
lay  the  other  Party  for  lack  of  his  WitneiTes  Fafc% 
23  Car.  R,  R,  For  he  hath  remedy  againfi  his  Witnef- 
fes^  if  hefujfer  in  his  Tryal  by  reafoji  of  their  ahfence^  by 
bringing  an  AHion  of  the  Cafe  upon  the  Statute  of  Queen 
Elizabeth  againfi  them  for  not  appearing. 

One  that  hath  buta  imall  Legacy  given  unto  him  by 
a  Will,  may  be  allowed  as  a  Witnefs  to  prove  that 
Will  >  but  he  that  hath  Lands  given  him  by  a  VVili^may 
not  be  allowed  for  a  Witnefs  toproVe  that  Will,  Tafch^ 
23  Car.  B.  R.  For  that  were  to  fuffer  one  to  fii/ear  his 
own  Title  ;  but  in  the  former  Cafe  the  Law  will  not  in-^ 
tend  that  any  one  will  for fwear-  himfelf  for  afmall  mat- 
ter  h  but  if  one  that  is  Witnefs  to  a  Will  have  a  Legacy 
given  him  in  the  Will ,  if  he  will  releafe  his  Legacy  td 
the  Executor^  heflmll  then  be  a  good  Witnefs  to  prove  the. 
Will 

By  the  Statute  g^  Frauds  and  Ver juries  all  Wills  whef  e^ 
by  Lands  are  dcvifed  ,  muft  be  in  Writing,  and  (igned 
and  fealed  by  the  Devifor  in  the  pre  fence  of  three  or 
more  credible  Witneffes,  which  Peribns  who  are  Wit-^ 
neffes  (the  Statute  fays)  mufl:  fet  their  Names  thereun-^ 
to  as  Witneffes,  in  the  prefence  of  the  Party  who  made 
the  Will,  otherwifeit  is  void. 

But  it  hath  been  adjudged,  that  where  the  Devifor 
figned  and  fealed  the  Will  in  one  Room,  and  the  SN'it-^ 
neffes  fet  their  Names  to  it  in  another  Room,  both 
■which  Rooms  opened  into  each  other,  fo  that  a  Mars 
might  fee  in  one  Room  what  was  done  in  the  o^her) 
and  the  Devifor  might  (if  his  Curtains  were  not  drawrs 
elofe)  fee  in  one  .Room  vvhat  was  doing  in  the  other 
Roomi  that  this  was  a  figning  of  the  Witneffes  ix\  the 
pxcftnce  of  the  Parties  within  the  intent  of  the  Statute. 
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A  Man  may  be  a  credible  Witnefs,that  is,  one  of  good 
Fame  and  Credit,  and  yet  by  Rules  of  the  Law  ,  he 
may  not  be  a  Witnefs  in  the  Caufe,  wherein  he  is  pro- 
duced to  give  his  Teiiimony,  FafcL  23  Car,  B*R.  For 
he  may  be  for  feme  by»reffeti:  not  indifferent  in  that  parti* 
sular  Caufe^  though  otherwife  accounted  of  good  Credit 
and  Refute, 

One  that  is  made  Executor  of  a  Will,  is  wot  to  be  al- 
lowed as  a  Witnefs  to  prove  chat  Will,  Fafch*  23  Car, 
B.  R.  For  his  own  Intereftmay  he  concerned  in  the  proof 
of  the  Willi  inrefpe^  of  the  Surplufage  of  theTefiators 
Efiate  which  the  LdiW  cafis  upon  him  after  the  Debts  and 
Legacies  of  the  Tefiators  bepaid^  if  there  be  any  fuch 
Surplufage^ 

If  the  Counfel  on  both  fides  at  a  Tryal  cannot  agree 
what  Teftimony  a  Witnefs  examined  in  the  Caufc  did 
give,  the  Court  will  examine  him  again,  Tafch,  23 
Car,  B,  R*  That  all  things  given  in  evidence  may  be 
left  clear i  and  without  difpute  unto  the  Jury  to  con" 
fider  of 

Inhabitants  within  a  Corporation,  if  they  be  not  free 
of  the  Corporation,  may  be  admitted  as  WitnefTcs  for 
the  Corporation,  at  a  Tryal  which  concerns  the  Corpo- 
ration, Pajch.  23  Car,  B*  R*  For  their  Interefi  is  no 
Tu^ay  concerned^  and  Favour  is  not  a  good  Exception  a^ 
gainfi  a  Witnefs^  although  it  be  againft  a  Juror^  becaufe 
the  Tellimony  of  a  Witnefs  is  left  to  the  Jury  to  credit^ 
or  not  to  credit^  as  they  fli  all  find  caufe ,  and  fo  it  is  not 
binding  to  the  Jury  ;  but  the  Juries  Verdict ^  be  it  true 
cr  falje,  is  binding  to  the  Tarty ^  and  therefore  there  is 
greater  Caution  to  be  ufed^  that  they  may  be  indifferent^ 
and  not  partial  h  but  if  Freemen  of  the  torpor  at  ion^they  may 
not  be  admitted  ^\\\\%^^s^and fo  itfeems  is  2  Lev*  23 1* 

23<5„ 
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A  Witnefs  may  not  be  compelled  to  anfwer  upon  a 
'voire  dire  touching  a  Trefpafs  done ,  for  the  doing 
whereof  he  may  himfelf  Le  liable  to  an  Adion,  Mich. 
23  Car,  B*  R,  For  nemo  tenetur  prodere  feipfum  j  for 
it  if  againfi  the  "very  Law  of  Naturcy  and  therefore  it 
feems  the  tendring  of  the  Oathy  ex  Officio ,  is  not  war- 
rantable^ which  Oath  is  prohibited  by  Stat,  17  Car.  to  be 
adminifired* 

One  that  is  of  Counfel  in  the  Caufe  on  one  fide,  may 
be  examined  as  a  Witnefs  in  it  on  the  other  fide,  if  he 
be  ferved  with  Proccfs  to  give  his  Teftimony  therein,  fo 
that  what  he  ijS  examined  to  is  not  any  matter  that  came 
to  his  knowledge  as  Counfel  in  the  Caufe,  but  by  fome 
other  means,  for  if  it  did,  then  he  may  refufe  to  be  ex- 
amined, Mich*  15  Car,  B.  Rs  For  in  the  former  Cafe  he 
is  etijoyned  by  Law  to  do  it  ,  which  is  to  be  f  referred  be- 
fore his  Client^  but  in  the  other  Cafe  he  is  not  in  any  wife 
to  betray  his  Clients  Caufe^  or  any  of  his  Secrets  commit' 
ted  to  him^  to  the  prejudice  of  his  Client, 

The  Examinations  of  WitnefTes  which  were  taken 
in  perfetuam  rei  memoriam^  ought  not  to  be  made  ufe 
of  at  a  Tryal  until  the  WitnefTes  fo  examined  be  dead^ 
Hi//.  23  Car,  Car,  B.R,  znd  Fafck  24  Car,  B,  P., 
ip  Apr.  For  they  were  only  examined  for  their 'Teflimo- 
mesto  be  prefer'uedy  and  to  be  made  ufe  of  only  in  cafe 
they  [hculddie  before  the  Tryal, 

One  that  is  any  ways  concerned  in  the  fame  Title  of 
the  Land  in  qneftion,  may  not  be  allowed  as  a  Witneis 
in  the  Caufe,  although  he  be  no  ways  then  a  Party  to  the 
Suit,  Fafch.  2^  Car,  B.  R.  For  his  TeHimony  tends  to 
the  corroborating  of  his  ownTttle^  and  therefore  foall  not 
he  prefumed  to  be  indifff,rent,  , 

One  that  claims  any  benefit  by  a  Deed  5  may  not  be 
allowed  as  a  Witnefs  to  prove  the  Deed,  Mich,  i  (>^9* 
B.  Pi,  In  regard  of  his  IntereBc 

X  K  2  One 
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One  that  is  to  be  a  Witnefs  at  a  Tryal,  ought  not  to 
be  examined  btfore  the  Tryal,  but  by  confent  of  both 
^ar^ies,  and  a  Rule  of  Court  for  that  purpofe  ,  HilL 
l6^p,  B»  S.  And  it  may  he  in  fuch  Cafes  where  he  can- 
not conveniently  he  had  at  the  Try  ah 

The  Court  will  uport  a  motion  grant  a  Haheas  Corfm 
to  have  a  Prifbncr  in  Prifon  upon  an  Execution  in  the 
Kings  Bench  Prifon,  to  be  at  a  Tryal  to  be  examined  as 
a  Witnefs,  if  the  Tryal  be  in  Lrmdon  >  but  he  that  ob- 
tains the  H0iheasCorfusv[i\x{kczxxy  him  thither ^and  bring 
him  back  at  his  o'^^n  charge  and  peril,  that  he  make  np 
efcape,  Trin»  1650.  B.  5.  2^  June. 

If  a  Wirnefs  be  lick,  fo  that  he  cannot  be  at  a  Tryal, 
and  it  is  fo  proved  by  Affidavit,  and  that  Witnefs  hath 
been  formerly  examined  upon  Interrogatories  in  the 
Chancery  in  that  matter  upon  which  he  is  to  be  examin- 
ed upon  at  the  Tryal,  the  interrogatory  may  be  admit- 
ted to  be  read  in  Evidence  to  the  Jury  at  the  Tryal, 
1^52.  B*  S»  That  the  Party  may  not  have  caufe  to  com' 
flatn  that  he  wanted  his  E'vidence. 

One  that  hath  been  burnt  in  the  Hand  for  a  Felony 
committed  by  him,  and  is  pardoned  for  the  Felony,may 
be  admitted  a  Witnefs  in  a  Caufe.  By  Roll  Chief  Ju- 
flice,  1652.  B*  S*  For  hy  the  "Pardon  his  Offences  are 
psrdoned,  and  he  is  made  red:us  in  Curia  ;  for  the  Par' 
Aon  doth  pardon  as  well  the  Offence  it  felf  as  the  Guilt 
It  fdf  '^  hat.  a  Perfon  rvho  ft  and  f  con'Uitled  of  Treafon  or 
Felony  cannot  until  fuch  Condition  is  taken  away  either 
hy  a  Par  don -i  or  reverfing  of  the  Judgment  againfi  them 
hs  admitted  to  he  a?i  Evidence  in  any  Court, 

\n  ihe  Cafe  of  one  Williams  and  Pues^  Pafch,  1^5^. 
B.  S.  Upon  a  motion  it  vvas  faid  by  Glyn  Chief  Ju- 
ihce,  that  ij\w  vi^hom  the  Plaintiff  majces  a  Defendant 
in  the  Suit,  on  purpofe  to  take  away^is  Tcftimony, 
laay  h-  cjiamined  as  a  Witnefs  in  that  Caufe  ,  de  hens 
■ifi]  md  W  ih.'Pialmitf  do  prove  no  Caufe  of  A'^i- 
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on  againft  him,  his  Teftimony  is  Co  be  allowed  for  good 
Evidence  in  the  Caufe. 

Upon  Evidence  given  at  a  Tryal  at  the  Bar  between 
Warren  a  common  Carrier,  and  the  Hundred  of  Broad- 
water^ upon  the  Statute  of  Wincheftet^    of   Hue   and 
Cry ;  it  was  faid  by  Glyn  Chief  Jufticc,  That  a  Carri- 
er who  is  robbed,  may  be  examined  as  a  Witnefs  at  Try- 
al touching  that  Robberyj  to  prove  the  Ptobbery  ,  and 
what  he  was  robbed  of,  otherwife  the  Truth  cannot  be 
known :  So  alfo  may  the  Party  hirr/df  who  is  Plaintiff, 
and  brings  the  A(ftion  :    But  he  faid  ,  That  this  is  the 
only  Cafe  where  one  may  be  admitted  to  give  hisTeili- 
mony  as  a  VVitnefs  in  a  matter  which  concerns  himfelf  \ 
and  in  this  cafe  the  Carrier  was  examined  accordingly. 
Nota^  Mich*  1556.  B*  S.     For  if  the  Laiv  (IjohU  net 
be  fo,  that  ABion  would fignifis  "very  little^  for  Verfons 
are  robbed  oftentimes  when  they  are  alone^  or  in  the  Com^ 
fany  of  Strangers,  fo  that  without  the  Oath  of  the  Far- 
ty  robbed  it  could  very  feldom   come  to  be  certainly  known 
whaty  or  how  much  a  Man  was  rob^d  of\  but  when  a 
Man  travels  alone^  and  is  robbed  of  a  Sum  of  Money^ 
n  will  (if  he  brings  his  Action  figaivjl  the  Hundred) 
concern  himviry  much  to  have  good  Evidence  to  prove 
what  Mony  or  ether  Things  he  carried  out  rpith  him  rphai 
he  was  robb^d^  otherwife  it  will  be   a  hard  matter  fcr 
him  to  recover^  becaafe  the  Hundreds  have  been  often  put 
upon  withjham  Robberies^  and  have  fometimes  detected 
them* 

In  the  Cafe  of  Mr^«ir^ a gainfl  the  Hundred  oiWar" 
Ungton  in  Surry ^  Fafch.  1657.  It  was  fa:d  by  Glyn 
Chief  Juftice,  That  a  Parifhioner  is  not  a  competent 
"Witneft  to  prove  the  Bounds  of  a  Paiifn  where  he  is  an  , 
Inhabitant,  although  he  pay  neither  Scot  nor  Lot ,  but 
receives  Alms  of  the  Parifn  ,  becaufc  he  is  fubjec^  to 
watch  and  ward,  and  fo  is  concerned  fomething,  though 
not  fo  much  as  others  of  greater  Abilities. 

X  X  3  mm 
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mill   VidcDeWfe. 

Egularly  when  an  Eftate  is  devifed  by  Will, 
the  Law  puts  the  Devifee  in  the  fame  Conditi- 
on as  by  any  A(51:  executed  by  the  Parties,  the  Law  puts 
the  Grantee  in  h  as  for  the  purpofe.  where  a  Term  is 
devifed,  the  Devifee  is  !n  by  Ad  ot  Law  without  Ats 
tornment,  but  not  fo  in  cafe  of  a  Grant  at  the  Com- 
mon i  Law?  aUo  in  the  Cafe  of  a  Devife  of  a  Free-hold, 
the  Devifee  is  in  without  Livery,  but  it  is  not  fo  in  the  .| 
cafe  of  a  Grant  at  the  Common  Law, 

By  the  Statute  of  Frauds  and  Vcr juries ^  2p  Car,  2. 
It  is  enacted.  That  all  Devife?  and  Bequefts  of  Lands 
ihall  be  in  Writing,  andfigned  by  the  Party  fo  devifing, 
©r  by  fome  other  Perfon  in  his  prefcnce*  and  by  his  cx- 
prefs  Directions,  and  (hall  be  attefted  and  fubfcribed  in 
the  prefence  of  the  Devifor  by  three  or  naore  credible 
WitnefTes,  orelfe  to  be  utterly  void. 

Alfo  that  no  Devife  in  Writing  to  be  revocable  o- 
therwife  than  by  fome  other  Will  or  Codicil  in  writing, 
or  other  writing  declaring  the  fame,  or  by  burning  or 
cancelling,  tearing  or  obliterating  by  the  Teftator,  or  in 
his  prefence  by  hisdiredion  and  confent  j  but  all  Devi* 
fes,  &c.  (liall  remain  in  force  until  the  fame  be  burnt, 
&c,  by  the  Teilator,  or  his  Diredions  in  manner  a- 
f^refaid  ,  or  unlels  the  fame  be  altered  by  fome  other 
Will  or  Codicil  in  Writing,  or  odier  Writing  of  the 
Devifor  figned  in  the  prefence  of  three  or  four  Witnelfes 
declaring  the  fame. 

Alfo  any  Eflate  pir  auter  we  fhall  be  devifable  by 
Will  in  writing  as  aforefaid,  and  if  no  fuch  Devife  (liall 
be  made^  the  iame  Ihall  be  chargeable  in  the  Hands  of 
the  Heir,  if  it  ihall  come  to  him  by  reafon  of  a  fpecial 
Cccupancy,  as  Affas  by  Difcent,  as  in  cafe  of  Lands 

in 


in  Fee  5  an<3  if  there  be  no  fpecial  Occupancy,  it  (Iiall 
go  to  the  Executofs  or  Admlniftrators  of  him  who  had 
the  Kftate  thereof  by  virtue  of  the  Grant,  and  be  Ailets 
in  their  Hands. 

Alfo  that  no  Nuncupative  Will  (hall  be  good  where 
the  Eftate  exceeds  30/.  that  is  not  proved  by  three 
Witneffes  at  the  Icait,  nor  unlefs  the  Teftator  v^hen  he 
pronounc't  the  fame,  bid  the  Perfon  pre(ent  bear  Wic- 
nefs  that  fuch  was  his  will,  (or  words  to  that  elTed) 
nor  unlefs  the  fame  was  made  at  the  laft  Sickneis  of  the 
Dead,  and  In  his  Houfe,  or  where  he  had  refided  ten 
days,  or  morf^except  m  cafe  cf  fudden  furprife  whereby 
{uch  Perfon  was  taken  fick  from  his  own  Houfe  and  di- 
ed before  he  returned. 

But  fee  the  late  Ad^  for  Amendment  of  the  Law  where 
'tis  enafted.  That  all  fuch  witnelTes  as  are,  and  ought  to 
be  allowed  to  be  good  witneffes  upon  Trials  at  Law,  by 
the  Laws  and  Culloms  of  this  Realm,  fhall  be  deemed 
good  witneffes  to  prove  any  Nuncupative  Will,  or  any 
thing  relating  thereunto. 

Alfo  by  the  Statute  to  prevent  Frauds  and  Perju^ 
ries  'tis  enadcd.  That  after  iix  Months  after  the  fpeak- 
ing  of  the  Teftamentary  Words,  no  TefTimony  (hall  be 
received,  except  the  fame,  or  the  fubftance  thereof  were 
ccmmitted  to  writing  within  fix  days  after  the  making 
of  the  Will; 

Alfo  that  no  Probate  of  any  Nuncupative  Will  (hall 
pa(s  the  Seal  till  fourteen  days  after  the  Teliators  death, 
nor  (hall  it  at  any  time  be  proved  till  Procefs  (hall  be  if- 
fued  out  to  call  in  the  Widow,  or  next  of  Kin  to  the 
dead. 

Alfo  no  Will  in  Writing  concerning  Goods,  (hall  be 
repealed  or  altered  by  any  words,  except  the  fame  be  in 
the  Life  of  the  Teftator  committed  to  writing,  and  read 
unto,  and  allowed  by  him^  and  proved  by  three  Wit- 
neffes at  the  lca(}« 

X  X  4  .  Not^ 
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l>Jote^  This  kdi  (hall  not  extend  to  Soldiers  in  aftual 
Service,  or  Mariners  at  Sea. 

Note^  This  (hall  not  alter  the  Jurifdidion  of  the 
Spiiitual  Court ;  But  fee  the  late  Ad:  for  Amendment 
oi  the  Law. 

A  Will  which  doth  only  concern  the  bequeathing  of 
Lands,  &c,  may  to  perpetuate  the  TeiHmony  be  prov- 
ed in  the  Chancery  ;  but  if  it  be  a  mixt  Will,  and  doth 
coDcern  Lands,  Goods  and  Chattels  alfo,  it  may 
be  proved  in  the  Spiritual  Courts  ifuoad  the  Goods, 
and  if  they  rrieddle  any  farther ,  this  Court  will 
grant  a  Prohibition  to  Itop  them  ,  Hill,  11  Car, 
B.R. 

The  Probate  of  a  Will  per  Teftes  in  the  Spiritual 
Court  is  no  corroboraticn  of  the  Will,  HtlL  22  Car* 
B.  R,  Although  the  common  Opinion  is  othervptfe  \  for 
if  it  come  in  ^uefiion  at  the  Lav/^  whether  a  IVill  or  no^ 
it  is  no  e'videfice  ta  a  Jury  to  frove  it  a  Wtll ,  becaufe  it 
was  proved  per  Teites  ;  but  the  Will  rejis  as  much  upon 
proof  as  if  it  bad  been  proved  in  common  form^  for  the 
Law  takes  no  notice  of  IVttnefes  examined  in  the  Spiri- 
tual Court, 

A  Will  in  Writing  is  a  good  Will  to  convey  Lands, 
although  the  Will  be  not  fealed,  Vafch  23  Car*  B.  R. 
For  the  Statute  of  52  H..  8.  that  enables  to  convey  Lands 
by  Willi  [peaks  notbir.g  of  [caUfig ,  but  only  of  writing 
fucb  Wills^  and  the  Ti^ill  declares  th^  Mind  of  the  ^efi  a" 
tor,  asjifdl  by  the  IVriting^  as  if  it  Tvere  fealed. 

Vide  3  Le-v.  8i5.  The  Teilanrient  llgned,  and  Revo- 
cation upon  the  iame  Papers  not  iigned, 

A  Will  by  which  Lands  aie  conveyed,  ought  not  to 
be  kept  in  the  Prerogative  Office,  for  it  doth  properly 
belong  to  the  Legatte  of  the  Lands  to  fupport  his  Title 
at  the  connmon  Law  by,  if  he  be  quefiioned  for  thii 
LsndSj  and  is  pirt  of  his  Evidence,  znd  therefore  it  is 
reafon.  he  ihyuid  have  the  Guitody  of  it  5  Mtch.  i<^4?. 
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But  they  may  take  a  Copy  ofityUnd  enter  it  into  their  Lei* 
ger  Book^  as  they  ufe  to  do  >  hut  if  they  fue  to  have  it  rc- 
tnatn  with  thctn^  this  Court  will  grant  a  Vrohibition. 

The  Tcftator  nnay,  it  he  be  at  that  time  of  fane  me^ 
ntorie^  defire  another  Perfon  to  fet  his  Hand  and  Seal  to. 
his  Will  for  him  ;  and  if  he  do  it,  the  Will  is  a  good 
WilK  though  the  Teftator  did  it  not  himfelf,  Vafch. 
1^50.  Mail  5»  For  it  would  have  been  gpod^  though 
no  Hand  and  Seal  had  at  all  been  fet  to  it* 

If  one  make  his  Will  in  his  Sicknefs  by  the  over- im- 
portunity of  his  Wife,  to  the  intent  he  may  be  at  quiet, 
and  not  vtxed  and  troubled  by  her  5  fuch  a  Will  (hall  be 
adjudged  to  be  made  by  conftraint,  and  is  not  a  good 
Will.  By  Roll  Chief  JulHce,  in  the  Cafe  oiontHacher 
2nd  Ne w borne  tiycd  at  the  Bar,  Mick  i^54«Qu.  tamen. 
For  voluntas  non  poteil:  cogi ,  and  it  differs  from  the 
Cafe  of  making  of  a  Deed  by  Menace  orDi.refs^  as  to  me 
feems^ 

See  Meriton  of  Wills,  JVentwortFs  Office  and  Duty 
of  Executors,  Godolphin's  Orphan's  Legacy.  Alfo 
Swinhurn  of  Wills  and  Tcftaments,  with  other  Books 
xelating  to  Executors  and  Adminiftrators. 

TRial  for  Murder  in  Wales ^  in  the  next  Englilh 
County,  1  le^.  118. 
Where  the  Court  of  Marches  may   find  Damages 
under  50  /.  Id.  206, 

A  Fieri  facias  lies  out  of  the  King's  Bench  into 
Wales,  Id,  2 pi.  So  an  Elegit  2ind  Certiorari,  Rajw^ 
206.     See  Kebles  Tables.     The  like  of  Chefter^   Id. 

By  the  late  Adc  for  Amendment  ot  the  Lavv  i  the 
fame  Ad^  and  all  the  Statutes  of  Jeofails:,  are  to  extend 

to 


6Bz         mt  Wmitm  IReBiffec ;  Or, 

Co  the  Courts  of  Record  in  the  Counties  Palatine  of 
Lancafter^  Cbefier^  and  Durham^  and  the  Principality 
of  Wales. 

An  Original  Writ  out  of  the  Chancery  here  doth  not 
run  into  Waks^  but  a  Writ  of  Execution  doth,  Raym. 
106. 

By  the  Statute  of  ^^  H.  8.  cap*  26.  Wales  is  made 
part  of  the  Realm  of  England^  ihid^  See  the  late  A<^ 
for  the  Union  of  England  2Lnd  Scotland. 

By  the  Statute  of  i  E*6.  cap,  10.  The  Sheriffs  of 
Wales  ought  to  have  their  Deputies  in  the  Courts  oi 
Wefiminjler^  Raym.  206, 

And  by  the  Statute  of  3  4.  and  55  H.  8.  cap»  l6.  All 
Procefs  for  weighty  Caufes^  fhall  be  directed  into  Wales 
by  the  Chancellor  and  Council^  which  is  intended  the 
Judges^  Rajm.  tbid» 
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